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APPELLEE'S   BRIEF. 


Statement  of  Jurisdiction. 

On  September  15,  1949,  appellants  filed  their  Com- 
plaint which  charged  that  they  had  been  denied  a  right 
and  privilege  as  a  national  of  the  United  States.  [Tr.  of 
R.  4.]*  On  December  16,  1949,  their  Complaints  were 
severed  and  on  December  21,  1949,  appellee's  Answers 
were  filed.  [Tr.  of  R.  6.]  On  June  2,  1950,  Amended 
Answers  to  both  Complaints  were  filed.  |  Tr.  of  R. 
7-11.] 

The  cases  were  consolidated  for  trial  which  began 
July  10,  1956  and  ended  July  13,  1956.  [Tr.  of  R.  16, 
28.]  On  August  27,  1956,  District  Judge  William  M. 
Byrne  rendered  judgment  in  each  case  for  the  appellee. 
[Tr.  of  R.  27.  37.]  Timely  notices  of  appeal  were  filed 
on  October  24,  1956.   [Tr.  of  R.  38,  39.] 


*Tr.  of  K.  refers  to  the  Clerk's  Transcript  of   Record.     R.  T. 
refers  to  the  Reporter's  Transcript  of   Proceedings. 
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The  trial  court  had  jurisdiction  under  Title  8  United 
States  Code,  §903.  This  court  has  jurisdiction  of  the 
appeal  pursuant  to  the  provisions  of  Title  28  U.  S.  C. 
§1291. 

Statement  of  the  Case. 

Appellant  Norio  Kiyama  was  born  on  May  3,  1915  at 
Los  Angeles,  California,  of  Japanese  parents,  thus  acquir- 
ing nationality  of  both  the  United  States  and  of  Japan. 
[R.  T.  164;  Tr.  of  R.  16.]  He  was  brought  to  Japan  in 
1922  and  left  there  to  receive  his  schooling  until  1931,  at 
which  time  he  returned  to  the  United  States  when  he  was 
16  years  old.     [R.  T.  165;  Tr.  of  R.  17.] 

Plaintiff  Miyoko  Adachi  Kiyama  was  born  at  Manhat- 
tan Beach,  California,  on  October  21,  1921,  of  Japanese 
parents.  [R.  T.  44;  Tr.  of  R.  28;  Ex.  T,  R.  T.  53,  106.] 
During  1928  she  was  taken  to  Japan  and  remained  there 
until  some  time  during  1938.  [R.  T.  45;  Ex.  W,  R.  T. 
100,  106;  Tr.  of  R.  29.] 

Miyoko  Adachi  married  Norio  Kiyama  in  December 
1938.  [R.  T.  47.]  Neither  Norio  nor  Miyoko  Kiyama 
ever  registered  to  vote  in  an  American  election.  [Ex.  A, 
R.  T.  196-197;  Ex.  T,  R.  T.  53,  106.]  The  birth  of  their 
two  children  in  1939  and  1941  were  registered  with  the 
Japanese  Consulate  in  order  that  Japanese  citizenship  be 
obtained  for  the  children.     [R.  T.  126-127.] 

On  April  29,  1942  the  appellants,  while  residents  of 
California,  were  evacuated  along  with  other  persons  of 
Japanese  descent.  [R.  T.  167;  Tr.  of  R.  17,  29.]  Appel- 
lants were  first  sent  to  the  Santa  Anita  Assembly  Center 
at  Arcadia,  California  where  they  remained  until  about 
October  18,  1942,  at  which  time  they  were  transferred  to 
the  Gila  River  Relocation  Center,  Gila  River,  Arizona. 
[Tr.  of  R.  17,  29;  R.  T.  167;  Ex.  U,  R.  T.  56,  106.] 
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While  appellants  were  at  Gila  River  Relocation  Center 
from  October  1942  to  October,  1943.  the  Center  operated, 
except  for  the  inconveniences  resulting  from  detention,  in 
much  the  same  fashion  as  a  community  outside  of  the  Cen- 
ter. [R.  T.  226-246.]  Community  Government  was  estab- 
lished and  in  operation.  There  was  full  employment.  |R.  T. 
245-246.]  Medical  facilities  were  adequate.  [R.  T.  235.  | 
Educational  and  recreational  facilities  were  provided.  [R. 
T.  226-229.]  The  conditions  existing  at  Gila  River  Re- 
location Center  were  markedly  different  from  those  exist- 
ing at  Tule  Lake,  as  described  in  Aclwson  v.  Mtirakami, 
176  F.  2d  953  (9th  Cir.,  1949).  [R.  T.  244-245,  307.] 
Gila  River  was  relatively  peaceful.  There  were  few,  if 
any,  disturbances  such  as  those  which  prevailed  at  Tule 
Lake.     [R.  T.  27.  34,  90,  236,  307.] 

During  1943,  the  evacuees  at  Gila  River  Relocation 
Center  performed  many  services  for  the  United  States  war 
effort.  The  Japanese  evacuees  worked  in  a  camouflage 
net  factory  that  was  operated  by  the  Army.  |R.  T.  232.] 
Evacuees  volunteered  for  an  army  language  school.  |  R. 
T.  236.]  Many  of  the  evacuees  at  Gila  River  volunteered 
for  military  service.  [R.  T.  236.]  The  evacuees  con- 
structed a  memorial  to  honor  the  Japanese  who  had 
enlisted  in  the  United  States  Army.  [R.  T.  237.]  The 
evacuees  also  worked  in  a  model  ship  factory  whose  prod- 
ucts aided  the  identification  of  warships  of  Germany  and 
Japan.     [R.  T.  240-241.] 

At  Gila  River,  9,746  persons  registered  for  the  Army 
Enlistment  and  WRA  Leave-Clearance  Registration  Pro- 
gram in  1943.  Of  the.se  registrants,  8,823  answered  "Yes" 
to  Question  28,  which  asked  whether  the  registrant  was 
willing  to  defend  the  United  States  and  forswear  al- 
legiance to  foreign  forces.  [Pltf.  Ex.  1,  p.  199,  R.  T, 
24-25. J 


On  February  12,  1943,  appellant  Norio  Kiyama  signed 
a  form  entitled  ''Statement  of  United  States  Citizen  of 
Japanese  Ancestry."  In  executing  questions  27  and  28 
of  this  form,  appellant  stated  that  he  was  unwilling  to 
serve  in  the  Armed  Forces  of  the  United  States  and  was 
unwilling  to  swear  unqualified  allegiance  to  the  United 
States  and  to  faithfully  defend  it  from  attack  by  foreign 
forces.  [Tr.  of  R.  17-18;  Ex.  A,  R.  T.  197.]  On  the 
same  date,  appellant  also  signed  a  form  entitled  "Applica- 
tion for  Leave  Clearance".  In  executing  this  form  plain- 
tiff indicated  therein  that  he  did  not  desire  employment 
in  any  part  of  the  United  States.  [Tr.  of  R.  18;  Ex. 
B,  R.  T.  200.] 

On  March  1,  1943  appellant  Miyoko  Kiyama  also  signed 
a  form  entitled  "Application  For  Leave  Clearance".  On 
this  form  said  appellant  indicated  that  she  desired  no  em- 
ployment and  would  not  take  employment  in  any  part 
of  the  United  States.  She  also  stated  in  questions  27 
and  28  that  she  was  unwilling  to  volunteer  for  the  Army 
Nurse  Corps  or  the  Woman's  Army  Auxiliary  Corps  and 
was  unwilling  to  swear  unqualified  allegiance  to  the  United 
States  of  America  and  to  forswear  allegiance  to  the  Japa- 
nese Emperor.     [Tr.  of  R.  29-30;  Ex.  T,  R.  T.  53,  106.] 

On  June  30,  1943,  appellant  Miyoko  Kiyama  signed  a 
form  entitled  "Individual  Request  for  Repatriation".  In 
executing  this  form  the  appellant  requested  that  she  be 
repatriated  to  Japan.  [Tr.  of  R.  30;  Ex.  U,  R.  T.  56, 
106.]  On  June  31,  1943  Norio  Kiyama  signed  two  forms 
entitled  "Individual  Request  for  Repatriation"  and  "Re- 
quest for  Repatriation — Family  Summary".  In  executing 
these  forms  plaintiff  requested  that  he  and  his  family  be 
repatriated  to  Japan.  [Tr.  of  R.  18-19;  Ex.  C,  R.  T.  203.] 
On  July  28,   1943,   Miyoko   Kiyama   again   executed   an 


il 
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"Individual  Request  for  Repatriation."     [Tr.  of   R.   30; 
Ex.  V,  R.  T.  106.] 

During  October  1943  the  appellants  were  transferred 
to  the  Tule  Lake  Segregation  Center.  Before  being  trans- 
ferred, the  oppellants  were  given  an  opportunity  to  change 
their  "no-no"  answers  to  questions  21  and  28.  [Tr.  of 
R.  19,  31 :  R.  T.  %?>,  199.]  The  appellants  failed  to  change 
their  answers,  knowing  that  if  they  did  not  do  so,  they 
would  be  transferred  to  Tule  Lake.  [Tr.  of  R.  19,  31; 
R.  T.  219-220.] 

After  being  transferred  to  the  Tule  Lake  Segregation 
Center,  appellant  Norio  Kiyama  became  a  member  of  the 
Hokoku  Seinen-dan.  a  militant  pro-Japanese  organization. 
Appellant  Miyoko  Kiyama  became  a  member  of  the  Ho- 
koku Joshi  Seinen-dan,  which  was  the  counterpart  of 
the  men's  organization.  [Tr.  of  R.  20-32;  Ex.  F,  R.  T. 
275-276;  Ex.  W,  R.  T.  100,  106.  J 

On  April  27,  1944,  Norio  Kiyama  signed  a  form  entitled 
"Request  for  Repatriation — Family  Summary".  On  this 
form  appellant  indicated  a  desire  that  he  and  the  members 
of  his  immediate  family  be  repatriated  as  a  family  group. 
[Ex.  E.  R.  T.  31.  269.] 

On  October  15.  1944,  both  Norio  and  Miyoko  Kiyama 
wrote  letters  to  the  Attorney  General  of  the  United  States 
requesting  advice  as  to  what  legal  steps  should  be  taken 
to  renounce  their  American  citizenship  and  the  citizenship 
of  their  family.  [Ex.  X,  R.  T.  61,  106;  Ex.  G,  R.  T. 
279.] 

On  November  10,  1944.  both  api)ellants  executed  and 
submitted  to  the  Attorney  General  a  form  entitled  "Ap- 
plication for  Permission  to  Renounce  United  States  Na- 
tionality", in  which  they  requested  that  their  citizenship 


be  renounced.  [Tr.  of  R.  21,  32;  Ex.  H,  R.  T.  282;  Ex. 
Y,  R.  T.  112.]  On  November  14,  1944,  appellant  Norio 
Kiyama  wrote  a  letter  to  the  Attorney  General  seeking 
to  add  to  his  said  Application  by  stating  that  he  had  had 
military  training  while  in  Japan  for  three  years  under 
the  Japanese  Army.     [Tr.  of  R.  21 ;  Ex.  AA;  R.  T.  116.] 

On  December  7,  1944,  a  hearing  on  Norio  Kiyama's 
renunciation  of  citizenship  was  held  before  John  L.  Bur- 
ling, Hearing  Officer.  At  this  hearing  appellant  stated, 
among  other  things,  that  he  desired  to  renounce  his 
American  citizenship;  that  he  signed  the  application  to  re- 
nounce freely  and  voluntarily;  that  before  Pearl  Harbor 
his  loyalty  was  to  Japan,  and  that  his  loyalty  was  still 
with  Japan;  that  he  hoped  and  believed  that  Japan  would 
win  the  war;  that  "The  spirit  of  Japan  is  so  strong  it 
will  be  able  to  win" ;  and  that  ''I  think  the  Emperor  is  the 
highest  power  and  I  worship  him".  [Ex.  J,  R.  T.  284- 
288.] 

On  December  7,  1944,  Miyoko  Kiyama's  renunciation 
of  citizenship  hearing  was  held.  At  this  hearing  she 
stated,  among  other  things,  that  she  signed  the  applica- 
tion to  renounce  citizenship  freely  and  voluntarily,  that 
when  she  returned  to  this  country  in  1938  her  loyalty 
was  to  Japan  rather  than  to  the  United  States ;  that  before 
December  7,  1941,  her  loyalty  was  with  Japan;  that  her 
loyalty  still  was  with  Japan;  and  that  she  would  like  to 
see  Japan  win  the  war.     [Ex.  Z,  R.  T.  113.] 

Norio  Kiyama  renounced  his  citizenship  at  Tule  Lake 
on  December  13,  1944  by  signing  a  form  entitled  "Re- 
nunciation of  United  States  Nationality".  Appellant 
Miyoko  Kiyama  renounced  her  citizenship  on  December 
12,  1944.  On  December  23,  1944  these  renunciations 
were  approved  by  the  Attorney  General  as  not  being  con- 
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trary  to  the  interests  of  national  defense.      [Tr.   of   R. 
22,  33;  Ex.  K.  R.  T.  288:  Ex.  A  A,  R.  T.  116.] 

On  December  27,  1944.  Norio  Kiyama  was  removed 
from  Tule  Lake  and  interned  at  the  Internment  Camp  at 
Santa  Fe,  New  Mexico.  Said  appellant  was  designated 
as  one  of  the  seventy  leaders  in  the  reign  of  terror  in 
Tule  Lake,  referred  to  in  Finding  of  Fact  35  in  Murakami 
V.  Achesou,  176  F.  2d  953  (9th  Cir.,  1949).  [Ex.  L, 
R.  T.  289.] 

On  October  19,  1945,  Norio  Kiyama  signed  a  form 
letter  entitled  "Petition  for  Repatriation"  in  which  he  re- 
quested that  his  family  be  repatriated  to  Japan.  [Ex.  P, 
R.  T.  296.]  On  or  about  March  1,  1945,  Norio  Kiyama 
signed  and  submitted  to  the  Attorney  General  a  letter  in 
which,  among  other  things,  he  requested  that  he  be  fur- 
nished with  a  certificate  of  expatriation.  [Ex.  Q,  R.  T. 
297.  ] 

On  September  27,  1954,  while  still  at  Santa  Fe  Intern- 
ment Camp,  he  signed  a  form  entitled  "Application  for 
Repatriation",  on  which  he  indicated  a  desire  to  be  re- 
patriated to  Japan  unconditionally  and  whether  or  not  his 
family  accompanied  him.  On  this  form  he  stated,  among 
other  things:  "I  have  been  always  loyal  to  Japan  during 
the  war  and  I  have  no  intention  to  change  my  loyalty  to 
any  other  country  at  this  time."     (Ex.  R,  R.  T.  299.] 

On  or  about  December  28,  1945,  appellants  Norio  and 
Miyoko  Kiyama  voluntarily  left  the  United  States  and 
returned  to  Japan.  They  remained  in  Japan  from  some- 
time during  1946  until  sometime  during  1950  at  which 
time  they  returned  to  the  United  States  on  a  Certificate 
of  Identity  for  the  purpose  of  prosecuting  this  action, 
[Tr.  of  R.  23,  33.] 
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ARGUMENT. 

Preliminary  Statement. 

Appellants  have  adopted  the  general  legal  position  set 
forth  in  the  appellant's  brief  in  Yamamoto  v.  Dulles,  No. 
15422,  and  have  merely  summarized  their  contentions 
herein.  Therefore,  appellee  has  prepared  his  argument 
upon  the  assumption  that  all  the  arguments  set  forth  in 
the  Yamamoto  brief,  where  possibly  applicable,  are  made 
herein.  If,  in  some  instances,  this  is  not  the  case,  appellee 
regrets  the  resulting  surplusage  of  argument. 

I. 

Presumption  of  Involuntary  Renunciation. 

Because  of  the  oppressive  conditions  prevailing  at  Tule 
Lake  (see  Acheson  v.  Murakami,  176  F.  2d  953  (9th  Cir., 
1949)),  this  Court  has  held  that  a  rebuttable  presumption 
of  involuntary  renunciation  exists  for  those  renunciants 
confined  at  Tule  Lake.  McGrath  v.  Aha,  186  F.  2d  766, 
773  (9th  Cir.,  1951).  When  substantial  evidence  re- 
butting the  presumption  is  introduced,  the  burden  of 
proving  the  voluntary  nature  of  the  renunciation  is  upon 
the  plaintiff.  Ibid.  Appellants  herein  contend  that  the 
Government's  evidence  was  not  sufficient  to  overcome  the 
presumption. 

First,  appellants  argue  that  their  Tule  Lake  activities 
should  be  ignored  because  they  "did  nothing  different  than 
did  the  thousands  of  others  who  renounced  and  engaged 
in  activity  before  the  renunciation."  This  argument  fails 
to  take  into  account  what  this  Court  stated  in  McGrath 
V.  Abo,  supra,  namely,  that  "the  record  shows  the  certainty 
that  many  of  the  4315  plaintiffs  who  voluntarily  renounced 
were  disloyal  to  the  United  States"  and  that  of  the  Kibei, 


"persons  sent  by  their  parents  to  Japan  for  their  educa- 
tion, .  .  .  some  were  'permanently  pro  Japanese.'  " 
Appellants  do  not.  and  cannot,  point  to  evidence  in  the 
record  which  shows  that  their  activities  were  solely  like 
those  of  the  loyal  renunciants  and  unlike  those  of  the  dis- 
loyal. Consequently,  there  is  more  than  ample  justifica- 
tion for  considering  their  conduct  at  the  place  of,  and  near 
in  time  to,   their   renunciation. 

Next,  appellants  would  also  have  us  disregard  their 
pre-Tule  Lake  activities  because  of  the  goadings  of  pow- 
erful agitators  and  the  oppressiveness  of  imprisonment 
at  Gila  River.  However,  no  presumption  of  coerced  ac- 
tivity exists  except  with  respect  to  Tule  Lake.  McGrath 
V.  Abo,  186  F.  2d  supra  at  page  774.  As  set  forth  in 
the  Statement  of  the  Case,  conditions  at  Gila  River  were 
entirely  different  than  at  Tule  Lake.  Moreover,  8,823 
out  of  9,746  registrants  were  able  to  express  their  loyalty 
to  the  United  States  by  a  "yes"  answer  to  Question  28. 
and  confinement  of  the  majority  did  not  prevent  them 
from  contributing  to  the  war  effort  of  the  United  States. 
Thus,  appellants'  minority  action  of  giving  a  "no"  answer 
would  appear  to  be  significant.  A  similar  "no"  answer  in 
Murakami  v.  Dulles,  221  F.  2d  588,  589  (9th  Cir.,  1955), 
evidently  was  the  basis  for  sustaining  a  trial  court's  find- 
ing that  it  refused  to  believe  the  testimony  of  a  renunciant. 

Moreover,  appellants  were  given  the  opportunity  to 
change  their  "no"  answers  prior  to  removal  to  Tule  Lake. 
[Tr.  of  R.  19,  31 ;  R.  T.  199,  83.]  They  did  not  do  so, 
however,  because  they  felt  they  would  be  "sort  of  ostra- 
cized by  the  people  at  the  camp."  |  R.  T.  83-84,  199.  | 
The  desire  of  approval  by  a  minority  group  which  had 
expressed  disloyalty  to  the  United  States  and  which  had 
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wanted  segregation  from  the  ''yes-yeses",  also  would  ap- 
pear to  warrant  consideration. 

Next,  appellants  contend  that  their  post-Tule  Lake 
activities  are  not  sufficient  to  overcome  the  presumption 
of  involuntary  renunciation,  but  do  so  without  argument. 
(The  arguments  made  in  the  Yaniamoto  brief  are  not 
applicable  to  the  Kiyamas.)  These  activities  consisted  of 
requesting  repatriation  and  of  voluntarily  returning  to 
Japan  after  the  war  was  over.  More  than  silent  argu- 
ment is  needed  to  establish  that  such  activities  are  not 
helpful  indicia  of  voluntary  renunciation. 

In  McGrath  v.  Abo,  186  F.  2d  supra  at  page  774,  this 
Court  stated  that  certain  proposed  evidence  of  the  Gov- 
ernment would  overcome  the  presumption  afforded  Tule 
Lake  renunciants.  The  offers  of  proof  therein  consisted 
of  facts  such  as  that  renunciants  had  spent  their  forma- 
tive years  in  Japan,  had  voluntarily  returned  to  Japan 
subsequent  to  renunciation,  had  been  active  members  of 
pro-Japanese  groups  at  Tule  Lake,  had  applied  for  re- 
patriation prior  to  renunciation,  had  answered  Question 
28  in  the  negative,  or  had  otherwise  demonstrated  that 
their  renunciation  was  voluntary.  In  the  present  cases, 
all  such  factors  were  present  with  respect  to  both  appel- 
lants, as  is  set  forth  in  the  Statement  of  the  Case.  Thus, 
the  evidence  of  the  appellee  would  seem  to  be  sufficient 
to  overcome  the  Abo  presumption. 
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II. 

Burden  of  Proof. 

It  is  contended  that  the  trial  court  erroneously  placed 
the  burden  of  proving  the  involuntary  nature  of  renuncia- 
tion upon  the  appellants.  Considerable  time  is  devoted  to 
arguing  that  Gonzales  v.  London,  350  U.  S.  920,  estab- 
lished a  rule  contrary  to  that  announced  in  McGrath  v. 
Abo,  186  F.  2d  766,  supra.  However,  appellants  admit 
that  their  identical  argument  was  rejected  in  Nishikawa  v. 
Dulles,  235  F.  2d  135,  141  (9th  Cir.,  1956).  If  Nishi- 
kawa is  in  point,  there  seems  little  point  in  our  arguing 
the  matter  much  further. 

In  Nishikawa,  as  in  the  present  cases,  the  ground  of 
expatriation  was  pleaded  in  the  Complaint  and  was  ad- 
mitted in  the  Answer,  thus  being  proved  conclusively. 
[Tr.  of  R.  3,  8,  10.  J  And,  as  in  Nishikawa,  the  ground 
of  expatriation  (here,  renunciation)  would  seem  to  re- 
quire no  mental  element,  or  if  so,  only  that  the  act  be 
knowingly  done.  In  any  event,  each  of  the  appellants 
admitted  at  the  trial  that  they  knew  the  meaning  of  their 
act  of  renunciation,  i.e.,  that  their  citizenship  would  be 
taken  away.      [R.  T.   113,   116,  283,  288.] 

In  criminal  cases,  where  the  burden  on  the  Government 
is  much  greater  even  than  the  "clear  and  convincing"  evi- 
dence rule,  the  Government  is  not  required  to  prove  that 
confessions  are  voluntary,  even  though  confessions  are 
carefully  scrutinized   by   the   courts. 

Rhodes  v.  United  States,  224  F.  2d  348  (5th  Cir., 
1955); 
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Hart::cll  v.  United  States,  72  F.  2d  569  (8th  Cir., 

1934) ; 
Ah  Fook  Chang  v.  United  States,  91   F.  2d  805 

(9th  Cir.,  1937) ; 
Gray  v.   United  States,  9  F.   2d   237    (9th   Cir., 

1926) ; 
Murphy  v.  United  States,  285  Fed.  801   (7th  Cir., 

1923). 

No  greater  burden  should  be  upon  the  Government  in 
a  civil  case;  thus,  proof  that  the  act  of  expatriation  was 
knowingly  made  should  be  more  than  sufficient  to  sustain 
the  Government's  burden  of  proof  on  this  point. 

As  appellants  have  pointed  out,  however,  the  Nishikawa 
case  is  before  the  Supreme  Court,  and  appellee  is  informed 
that  reargument  therein  has  been  scheduled  for  next  year. 
Even  if  that  Court  should  decide  that  the  burden  of  prov- 
ing vokmtary  renunciation  is  upon  the  Government,  ap- 
pellee submits  that  that  burden  has  been  sustained  here. 

The  trial  court  did  not  merely  find  that  appellants  had 
not  sustained  their  burden  of  proving  voluntary  renuncia- 
tion; the  court  went  much  further  and  made  affirmative 
findings  as  to  both  appellants  as  follows : 

"It  is  not  true,  as  alleged  in  plaintifif's  Complaint, 
that  plaintifif's  renunciation  of  United  States  na- 
tionality was  the  result  of  coercion,  fears,  confusion 
and  mistake;  nor  is  it  true,  as  alleged,  that  such 
renunciation  was  not  his  free  and  voluntary  act. 

"It  is  true  that  plaintifif's  renunciation  of  United 
States  nationality  was  his  free  and  voluntary  act." 
[Tr.  of  R.  23-24,  34.] 

Thus  the  language  of  the  findings  demonstrates  that 
the  court  did  not  merely  conclude  that  appellants  had  not 
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sustained  their  burden,  but  specifically  found  that  the  facts 
were  contrary  to  their  contention.  All  doubt  as  to  this 
matter  is  dispelled  by  the  court's  findings  that  (1)  it  did 
not  believe  the  testimony  of  either  appellant;  (2)  that 
their  sympathies  and  loyalties  lay  with  Japan;  (3)  that 
before,  during,  and  after  renunciation,  appellants  desired 
to  be  repatriated  to  Japan.  [Tr.  of  R.  19,  24,  31,  34; 
see  also  R.  T.  Z2i,  324,  326;  cf.  R.  T.   125-127.] 

The  primary  evidence  of  the  appellants,  aside  from  the 
Aho  presumption,  on  the  crucial  question  of  voluntary 
renunciation,  came  from  their  own  lips.  This  evidence 
the  trial  court  did  not  believe,  and  it  is  proper  for  a  court 
to  conclude  that  the  truth  lies  just  the  opposite  of  testi- 
mony given  by  witnesses  a  court  deems  untrustworthy. 
Nishikawa  v.  United  States,  235  F.  2d  supra  at  p.  140. 
In  any  event,  the  documentary  evidence  of  the  Govern- 
ment showing  the  appellants'  persistent,  continuous,  and 
overt  expressions  of  disloyalty  to  the  United  States,  and 
desire  to  return  to  Japan,  coupled  with  the  court's  dis- 
belief of  the  appellant's  present  version  of  their  activities, 
constituted  clear  and  convincing  proof,  if  such  be  neces- 
sary, of  the  voluntary  nature  of  their  renunciation.  Since 
such  was  the  evidence,  and  since  the  court  specifically 
found  that  the  renunciations  were  voluntary,  it  is  im- 
material upon  whom  the  trial  court  considered  the  burden 
of  proof.  Such  an  erroneous  conclusion  of  law  would  be 
harmless  error  (Craig-Giles  Iron  Co.  v.  Brownlee,  272 
Fed.  74  (4th  Cir.,  1921),  even  if  the  doctrine  of  Gonzales 
V.  Landon,  supra,  be  held  to  apply  to  cases  of  this  type. 
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III. 
Findings   of   Fact. 

Appellants  contend  that  the  findings  of  fact  are  not 
supported  by  sufficient  evidence.  The  Statement  of  the 
Case  sets  forth  the  evidence  upon  which  the  Government 
relied  at  the  trial,  and  it  seems  unnecessary  to  repeat  such 
evidence  at  this  point.  Suffice  it  to  say  that  the  evidence 
of  appellant's  express  and  bold  manifestations  of  dis- 
loyalty to  the  United  States  over  the  period  February  12, 
1943  through  December  28,  1945,  abundantly  supports 
the  findings  that  appellants  voluntarily  renounced  their 
citizenship. 

However,  appellants  argue,  in  effect,  that  one  should 
not  draw  inferences  adverse  to  them  from  such  evidence, 
because  the  oppressive  conditions  under  which  appellants 
existed  caused  them  to  perform  acts  which  did  not  reveal 
their  true  feelings.  Such  an  argument  is  better  made  to 
a  trier  of  fact;  the  trial  court's  determination  of  the  con- 
flicting evidence,  as  expressed  in  its  findings  of  fact,  can 
be  set  aside  only  if  "clearly  erroneous"  and  due  regard 
must  be  given  to  its  opportunity  to  judge  the  credibility 
of  the  witnesses. 

Fed.  Rules  of  Civ.  Proc.,  Rule  52(a); 

Martin  v.  Be-Ge  Mfg.  Co.  of  Gilroy,  232  F.  2d 
530  (9th  Cir.,  1956)   (and  cases  cited  therein). 

Since  the  trial  court  disbelieved  appellant's  explanations 
of  their  disloyal  actions,  it  would  seem  that  the  find- 
ings upon  credibility  are  crucial.  If  such  findings  are  up- 
held, then  not  only  does  the  Government's  evidence  remain 
uncontradicted,  but  additional  strength  is  lent  to  it  by 
the  very  reason  of  the  disbelief  of  the  attempted  explana- 


tion  thereof.     Therefore,  some  of  the  evidence  especially 
pertinent  to  the  findings  upon  credibility  will  be  reviewed. 

A.  As  stated  previously,  Murakami  v.  Dulles,  221 
F.  2d  588,  supra,  apparently  stands  for  the  proposition  that 
a  pre-Tule  Lake  expression  of  refusal  to  serve  in  the 
United  States  Armed  Forces,  to  swear  unqualified  alle- 
giance to  the  United  States,  and  to  forswear  allegiance  to 
the  Japanese  Emperor,  is  sufficient  evidence  to  support  a 
trial  court's  finding  that  a  renunciant's  testimony  as  to 
involuntary  renunciation  was  unbelievable.  Here,  both 
appellants  made  such  statements  before  being  sent  to  Tule 
Lake,  [Ex.  T,  R.  T.  53,  106;  Ex.  B,  R.  T.  200.] 

B.  Appellant's  testimony  that  their  continuous  ex- 
pressions of  disloyalty  over  the  period  1943-1945  were  all 
as  a  result  of  fear  or  coercion  is  not  inherently  believable. 
Especially  is  this  so  when  the  great  majority  at  Gila 
River  did  not  answer  "no"  to  Questions  27  and  28,  and 
did  not  submit  requests  for  repatriation,  as  did  appellants. 
Furthermore,  the  bold  and  insulting  nature  of  appellants' 
remarks  in  their  renunciation  hearings  not  only  indicate 
their  true  feelings,  but,  as  well,  a  lack  of  fear  of  officials 
of  the  United  States.  If  appellants  were  fearless  enough 
to  be  so  brazen  with  the  Government  having  custody  and 
control  over  them,  it  is  reasonable  to  infer  that  they  were 
not  so  intimidated  by  other  evacuees  as  to  renounce  their 
citizenship  and  return  to  Japan. 

C.  Norio  Kiyama's  tale  of  being  "forced"  into  the 
Hokoku  Seinen-dan  similarly  can  be  given  little  weight. 
Although  all  his  disloyal  actions  over  a  two-year  period 
were  allegedly  prompted  by  fears  of  the  pro-Japanese 
evacuees,  when  his  name  was  entered  into  the  roll  of 
the  Hokoku,  api>ellant  stated  his  indignation  to  his  spon- 
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sor,  who  undoubtedly  also  must  have  been  a  member. 
[R.  T.  175.]  His  indignant  attitude  towards  a  Hokoku 
member  at  being  named  to  membership  in  that  pro-Japa- 
nese organization  does  not  seem  consistent  with  his  alleged 
fears  of  not  being  considered  a  loyal  Japanese. 

For  still  additional  reasons,  it  is  apparent  that  appellant 
was  not  too  afraid  of  the  pro-Japanese,  as  he  testified 
never  did  anything  in  his  capacity  as  clerk  for  the  Hokoku, 
never  went  to  meetings  of  the  organization,  went  to  only 
one  speech,  and  only  two  or  three  times  participated  in 
morning  exercises.  [R.  T.  176.]  Yet  appellant  states  he 
was  sufficiently  afraid  of  the  Hokoku  to  have  given  up 
the  priceless  heritage  of  his  citizenship. 

Appellant's  testimony  as  to  lack  of  activity  in  the  Ho- 
koku Seinen-dan  also  was  not  very  consistent  with  his 
being  named  as  one  of  the  seventy  leaders  and  officers 
of  the  segregation  group  who  w^re  the  most  active  leaders 
in  the  reign  of  terror  which  existed  at  Tule  Lake  during 
the  renunciation  hearings.  [Tr.  of  R.  22;  Ex.  L,  R.  T. 
289-290.] 

D.  Still  more  incredible  was  Norio  Kiyama's  reason 
for  returning  to  Japan  after  the  war,  namely,  that  he  was 
afraid  of  the  pro- Japanese  in  the  camp.  [R.  T.  296.] 
Yet,  his  testimony  was  that  he  had  planned  to  rescind  his 
renunciation  of  American  citizenship  "as  soon  as  I  ar- 
rived in  Japan."  [R.  T.  303.]  Perhaps  the  times  were 
troubled  and  unusual  but  even  in  retrospect,  Japan  would 
seem  a  strange  place  to  go  if  one  wished  to  escape  pro- 
Japanese  pressure.  Appellant  never  explained  why  he 
thought  it  would  be  so  easy  to  rescind  his  renunciation  once 
in  Japan,  and  so  difficult  to  express  his  loyalty  to  the 
United  States  while  here  and  under  its  protection. 
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In  the  same  vein,  appellant  testified  that  if  he  had  been 
deported  to  Japan  during  the  war  by  reason  of  his  "co- 
erced" disloyal  statements,  he  felt  that  there  would  not 
be  the  same  kind  of  pro-Japanese  pressure  against  him 
there  as  there  was  in  the  Relocation  Centers.  [R.  T. 
319.]  Appellant  continues  his  amazing  recitation  by 
testifying  that,  even  if  he  had  been  mistreated  in  Japan, 
he  would  have  told  Japanese  officials  that  he  was  an 
American  and  would  not  fight  in  the  Japanese  Army 
against  the  United  States.  [R.  T.  319,  320,  322.]  These 
remarks  either  came  from  a  very  brave  man  or  from  a 
liar.  In  either  case,  it  was  reasonable  for  the  trial  court 
to  view  with  great  suspicion  appellant's  claim  of  renuncia- 
tion through  fear. 

E.  The  trial  court  further  found  incredible  appellant's 
testimony  that,  while  he  was  loyal  to  the  United  States 
upon  his  return  to  this  country  from  his  Japanese  school- 
ing, and  was  aware  of  Pearl  Harbor,  and  was  still  loyal 
to  the  United  States  in  1941  [R.  T.  190],  nevertheless 
he  never  gave  a  single  thought  during  the  entire  war  as 
to  which  side  would  win.     fR.  T.  191,  192,  324.] 

F.  As  to  Mrs.  Kiyama,  the  district  judge  apparently 
disbelieved  her  testimony  as  to  involuntary  renunciation 
because  of  her  maintenance  of  a  Yokohoma  bank  account 
from  1938  through  1943  [R.  T.  125]  and  registration  of 
her  children  with  the  Japanese  consulate  in  order  to  obtain 
Japanese  citizenship  for  them.  [R.  T.  126-127.]  In 
addition,  the  court  specifically  found  that  her  demeanor 
while  testifying  was  not  convincing,  her  responses  to 
questions  were  vague  and  contradictory,  and  that  her  testi- 
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mony  had  been  impeached.  [Tr.  of  R.  34.]  As  was 
held  in  Nishikawa  v.  United  States,  235  F.  2d  135,  supra: 
"The  trier  of  fact  need  not  accept  the  uncontra- 
dicted testimony  of  a  witness  who  appears  before  it, 
and  the  demeanor  of  that  witness  may  be  such  as  to 
convince  the  trier  that  the  truth  lies  directly  opposed 
to  the  statements  of  the  witness,      [citations]." 

The  foregoing  evidence,  and  inferences  which  may  be 
drawn  therefrom,  demonstrate  that  substantial  evidence 
supported  the  findings  of  fact,  and  that  they  are  not  clearly 
erroneous. 

Conclusion. 

The  evidence  below  clearly  shows  that  the  judgment  of 
the  trial  court  should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Richard  A.  Lavine, 
Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

Bruce  A.  Bevan,  Jr., 
Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee, 
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IN  THE 
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FOR  THE  NINTH  CIRCUIT 


YuKiO  Yamamoto, 

Appellant, 

vs, 

John  Foster  Dulles,  as  Secretary  of  State, 

Appellee. 


APPELLEE'S   BRIEF. 


Statement  of  Jurisdiction. 

On  December  21,  1951,  appellant  filed  his  Complaint 
which  charged  that  he  had  been  denied  a  right  and  privi- 
lege as  a  national  of  the  United  States.  [Tr.  of  R.  4.]* 
On  February  15,  1952,  appellee  filed  his  Answer.  [Tr. 
of  R.  7.] 

The  case  was  tried  before  District  Judge  William  M. 
Byrne  from  July  17,  1956,  through  July  19,  1956.  [Tr. 
of  R.  9.]  Judgment  was  rendered  in  favor  of  appellee 
on  September  4,  1956.  [Tr.  of  R.  19.]  A  timely  notice 
of  appeal  was  filed  on  October  25,  1956.     [Tr.  of  R.  20.] 

The  District  Court  had  jurisdiction  of  the  action  under 
Title  8,  U.  S.  C,  Section  903.  This  Court  has  jurisdic- 
tion of  the  appeal  pursuant  to  the  provisions  of  Title  28, 
U.  S.  C,  Section  1291. 


*Tr.  of   R.  refers  to  the   Clerk's  Transcript  of  Record.     R.  T. 
refers  to  the  Reporter's  Transcript  of  Proceedings. 
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Statement  of  the  Case. 

Appellant  Yukio  Yamamoto  was  born  on  June  29,  1922, 
at  Fresno,  California,  of  Japanese  parents.  [R.  T.  104.] 
Yamamoto  received  a  high  school  education  in  the  United 
States  and  also  attended  a  Japanese  school  in  this  country 
for  nine  years.     [R.  T.  104,  118.] 

On  May  16,  1942,  appellant  was  evacuated  along  with 
other  persons  of  Japanese  descent,  first  being  sent  to  the 
Fresno  Assembly  Center,  Fresno,  California.  [R.  T.  105.] 
Appellant  remained  at  the  Fresno  Center  until  about  Oc- 
tober, 1942,  at  which  time  he  was  transferred  to  the 
Jerome  Relocation  Center  at  Denson,  Arkansas.  [R.  T. 
108.] 

While  appellant  was  at  the  Jerome  Relocation  Center 
from  October,  1942,  to  September,  1943  [R.  T.  112],  the 
Center  operated,  except  for  the  inconveniences  resulting 
from  detention,  in  much  the  same  fashion  as  a  commu- 
nity outside  the  Center.  [Tr.  of  R.  12-13.]  Community 
government  was  estabhshed.  [R.  T.  222.]  Employment 
in  all  activities  of  the  Center  was  provided  for  the 
evacuees.  [R.  T.  235,  243.]  Medical  facilities  were  ade- 
quate. [R.  T.  249-251.]  Educational  [R.  T.  226-234] 
and  recreational  facilities  were  provided.  [R.  T.  246- 
249.]  Thus,  the  conditions  existing  at  Jerome  Reloca- 
tion Center  were  markedly  different  from  those  existing 
at  Tule  Lake.  The  Jerome  Relocation  Center  was  rela- 
tively peaceful.  There  were  few,  if  any,  disturbances 
such  as  those  which  prevailed  at  Tule  Lake.  [R.  T.  84, 
98.] 

At  Jerome,  5,848  persons  registered  for  the  Army  En- 
listment and  W.R.A.  Leave-Clearance  program  in  1943. 
Of  these  registrants,  4,385  answered  "Yes"  to  Question 
28,  which  asked  whether  the  registrant  was  wiUing  to 
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defend  the  United  States,  willing  to  forswear  allegiance 
to  foreign  forces  or  The  Japanese  Emperor  and  willing 
to  swear  unqualified  allegiance  to  the  United  States.  [Pltf. 
Ex.  I.  p.  199;  R.  T.  7.]  1,089  persons  answered  "No," 
346  gave  a  qualified  answer,  while  28  refused  to  answer 
at  all. 

On  March  10.  1942,  appellant  signed  a  form  for  the 
Army  Enlistment  Registration  program  at  the  Jerome 
Relocation  Center  entitled  "Statement  of  United  States 
Citizen  of  Japanese  Ancestry."  [Ex.  A,  R.  T.  138.] 
In  executing  this  form,  appellant  refused  to  answer  most 
of  the  questions,  which  questions  included  No.  27,  which 
asked  whether  appellant  was  willing  to  serve  in  the  armed 
forces  of  the  United  States  on  combat  duty,  and  No.  28, 
which  asked  whether  appellant  was  willing  to  swear  un- 
qualified allegiance  to  the  United  States,  to  faithfully  de- 
fend it  from  attack  by  foreign  or  domestic  forces,  and  to 
forswear  any  form  of  allegiance  or  obedience  to  the  Japa- 
nese Emperor.  [Ibid.]  At  the  end  of  this  form,  appel- 
lant inserted  in  his  own  handwriting  the  statement  that 
"I  wish  to  expatriate  and  repatriate  to  Japan."     [Ibid.] 

On  March  10,  1943,  appellant  signed  War  Relocation 
form  126a.  [Ex.  B,  R.  T.  144.]  In  executing  this  form, 
appellant  Yamamoto  again  refused  to  answer  any  ques- 
tions and  at  the  end  of  the  form  again  inserted  in  his 
own  handwriting  that  he  wished  to  expatriate  and  repatri- 
ate to  Japan.  [Ibid.]  One  of  the  questions  which  he  re- 
fused to  answer  was  whether  he  was  willing  to  take  em- 
ployment in  any  part  of  the  United  States.     [Ibid.] 

On  April  29,  1943,  appellant  signed  a  form  entitled  "In- 
dividual Request  for  Expatriation."  [Ex.  C,  R.  T.  125.] 
In  executing  this  form  appellant  indicated  his  desire  to 
be  repatriated  to  Japan.     [Ibid.] 
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Appellant  was  given  the  opportunity  to  change  his  previ- 
ous position  and  answer  the  questions  in  Exhibit  A  af- 
firmatively. [R.  T.  94,  153.]  Appellant  did  not  change 
his  mind,  knowing  that  his  refusal  to  change  his  answers 
would  result  in  his  being  transferred  to  Tule  Lake.  [R.  T. 
93,  153.] 

After  being  transferred  to  the  Tule  Lake  Segregation 
Center  in  September,  1943  [Ex.  K,  R.  T.  204,  205],  ap- 
pellant joined  and  became  a  member  of  the  Hokoku 
Seinen-dan,  a  militant  pro-Japanese  organization.  [R.  T. 
114.]  Appellant  conformed  to  the  customs  of  this  organi- 
zation and  participated  in  its  activities.  He  got  up  at 
5:30  every  morning  to  do  exercises  [R.  T.  165],  drilled 
and  goose-stepped  with  the  other  members  [R.  T.  168], 
shaved  his  head  and  wore  sweat  shirts  with  the  emblem 
with  the  rising  sun  upon  them.     [R.  T.  169.] 

On  December  6,  1944,  appellant  wrote  a  letter  to  the 
Attorney  General,  expressing  a  desire  to  renounce  his 
United  States  nationality,  and  enclosed  a  typewritten  copy 
of  an  application  form  and  requested  advice  whether  it 
would  be  necessary  for  him  to  re-execute  the  request  on 
a  printed  application  form.     [Ex.  F,  R.  T.  178,  179.] 

On  December  28,  1944,  appellant  executed  and  sub- 
mitted to  the  Attorney  General  a  form  entitled  ''Applica- 
tion  for  Permission  to  Renounce  United  States  National- 
ity," in  which  he  expressed  a  desire  to  renounce  his  United 
States  nationality.     [Ex.  G,  R.  T.  181,  184.] 

On  January  10,  1945,  appellant  again  wrote  the  At- 
torney General  a  letter  entirely  in  his  own  handwriting, 
stating  that  he  had  sent  in  the  proper  application  form 
for  renunciation  of  United  States  citizenship  about  a 
month  ago  and  asked  that  his  name  be  checked  and  that 
he  be  called  for  a  hearing  as  soon  as  possible.  [Ex.  H, 
R.  T.  184.] 
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On  January  19.  1945.  a  hearing  on  appellant's  renuncia- 
tion of  citizenship  was  held  at  Tule  Lake.  At  this  hear- 
ing appellant  stated,  among  other  things,  that  he  wanted 
to  give  up  his  citizenship  because  he  had  no  rights  here 
and  no  faith  in  this  country:  that  he  felt  this  way  before 
he  came  to  the  camp  because  of  the  way  he  was  treated 
as  a  Japanese:  that,  as  a  Japanese,  he  wanted  to  go  back 
and  serve  his  country:  that  he  did  not  care  for  American 
citizenship:  and  that  he  knew  what  it  meant  to  renounce 
his  American  citizenship.     [Ex.  I,  R.  T.  116,  160.] 

On  January  19,  1945,  appellant  also  executed  a  form 
entitled  "Renunciation  of  United  States  Nationality," 
formally  renouncing  his  United  States  nationality  in  ac- 
cordance with  Section  401  (i)  of  the  Nationality  Act  of 
1940.  as  amended.  [Ex.  J,  R.  T.  199,  200.1  On  May 
3,  1945,  this  renunciation  was  approved  as  not  being  con- 
trary to  the  interests  of  national  defense.     [Ibid.] 

Appellant  was  removed  from  Tule  Lake  Segregation 
Center  and  interned  at  the  Fort  Lincoln  Internment  Camp 
at  Bismark,  North  Dakota,  on  February  14,  1945.  [Ex. 
K.  R.  T.  204,  205.] 

On  September  24,  1945,  appellant  executed  a  form  en- 
titled "Application  for  Repatriation"  on  which  he  applied 
for  repatriation  to  Japan.  [Ex.  L,  R.  T.  122,  123.]  On 
December  29,  1945,  appellant  left  the  United  States  and 
returned  to  Japan.  [Ex.  M,  R.  T.  219.]  Appellant  re- 
mained in  Japan  from  some  time  during  1946  until  some 
time  during  1952,  when  he  returned  to  the  United  States 
on  a  Certificate  of  Identity  for  the  purpose  of  prosecuting 
this  action.     [Tr.  of  R.  3.] 


ARGUMENT. 

I. 
Presumption  of  Involuntary  Renunciation. 

Because  of  the  oppressive  conditions  prevailing  at  Tule 
Lake  (see  Acheson  v.  Murakami,  176  F.  2d  953  (9  Cir., 
1949)),  this  Court  has  held  that  a  rebuttable  presumption 
of  involuntary  renunciation  exists  for  those  renunciants 
confined  at  Tule  Lake.  McGrath  v.  Abo,  186  F.  2d  766, 
773  (9  Cir.,  1951).  When  substantial  evidence  rebutting 
the  presumption  is  introduced,  the  burden  of  proving  the 
voluntary  nature  of  the  renunciation  is  upon  the  plain- 
tiff. (Ibid.)  Appellant  herein  contends  that  the  Gov- 
ernment's evidence  was  not  sufficient  to  overcome  the  pre- 
sumption. 

First,  appellant  argues  that  his  Tule  Lake  activities 
should  be  ignored  because  he  "did  nothing  different  than 
did  the  thousands  of  others  who  renounced  and  engaged 
in  activity  before  the  renunciation."  This  argument  fails 
to  take  into  account  what  this  Court  stated  in  McGrath 
V.  Abo,  supra,  namely,  that  "the  record  shows  the  cer- 
tainty that  many  of  the  4,315  plaintiffs  who  voluntarily 
renounced  were  disloyal  to  the  United  States."  Appellant 
does  not,  and  cannot,  point  to  evidence  in  the  record  which 
shows  that  his  activities  were  solely  like  those  of  the  loyal 
renunciants  and  unlike  those  of  the  disloyal.  Consequently, 
there  is  more  than  ample  justification  for  considering  his 
conduct  at  the  place  of,  and  near  in  time  to,  his  renuncia- 
tion. 

It  is  argued,  however,  that  the  effect  of  the  Abo  pre- 
sumption is  overcome  only  by  conduct  at  Tule  Lake  which 
indicates  that  appellant  himself  was  a  "coercer."  Nothing 
in  Abo  or  in  Murakami  v.  Dulles,  221  F.  2d  588  (9  Cir., 
1955),  decided  after  the  Abo  case,  should  lead  one  to  this 


conclusion.  Even  if  such  be  the  case,  though,  appellant's 
membership  in  the  terroristic  Hokoku  Seinen-dan  is  the 
basis  for  a  reasonable  inference  that  he  was  a  "coercer." 

Next,  appellant  would  also  have  us  disregard  his  pre- 
Tule  Lake  activities  because  of  the  goadings  of  power- 
ful agitators  and  the  oppressiveness  of  imprisonment  at 
Jerome.  However,  no  presumption  of  coerced  activity  ex- 
ists except  with  respect  to  Tule  Lake.  McGrafh  v.  Abo, 
186  F.  2d,  supra,  at  p.  774.  As  set  forth  in  the  State- 
ment of  the  Case,  conditions  at  Jerome  were  entirely  dif- 
ferent than  at  Tule  Lake.  Moreover,  4,385  out  of  5,848 
registrants  were  able  to  express  their  loyalty  to  the  United 
States  by  a  "yes"  answer  to  Question  28,  and  confinement 
of  the  majority  did  not  force  them  to  submit  requests  for 
expatriation.  Thus,  appellant's  minority  action  of  refus- 
ing to  answer  would  appear  to  be  significant.  A  "no" 
answer  in  Murakami  v.  Dulles,  221  F.  2d  588,  589  (9 
Cir..  1955),  to  Question  28  apparently  was  the  basis  for 
sustaining  a  trial  court's  finding  that  it  refused  to  be- 
lieve the  testimony  of  a  renunciant.  which  indicates  the 
significance  of  Question  28. 

Appellant  argues  that  his  post-Tule  Lake  activities  of 
requesting  repatriation  after  the  war  and  returning  to 
Japan  are  not  sufificient  to  overcome  the  Abo  case.  Most 
of  appellant's  contentions  on  this  point  rely  upon  his  own 
testimony,  which  the  trial  court  did  not  believe.  [Tr.  of 
R.  16.]  The  determination  of  whether  the  appellant  was 
speaking  the  truth  in  1945  or  in  1956,  was  ])eculiarly 
within  the  province  of  the  trier  of  fact.  Appellant's  re- 
turn to  Japan  in  1945  cannot  be  said  to  be  an  unreason- 
able ground  for  inferring  that  he  voluntarily  renounced 
United  States  citizenship  earlier  in  the  year. 

In  McGrath  v.  Abo,  186  F.  2d.  supra,  at  page  774,  this 
Court  stated  that  certain  proposed  evidence  of  the  Gov- 
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ernment  would  overcome  the  presumption  afforded  Tule 
Lake  renunciants.  The  offers  of  proof  therein  consisted 
of  facts  such  as  that  renunciants  had  spent  their  forma- 
tive years  in  Japan,  had  answered  Question  28  in  the 
negative,  had  applied  for  repatriation  prior  to  renuncia- 
tion, had  been  active  members  of  pro-Japanese  groups  at 
Tule  Lake,  had  voluntarily  returned  to  Japan  subsequent 
to  renunciation,  or  had  otherwise  demonstrated  that  their 
renunciation  was  voluntary. 

In  the  present  case,  appellant  attended  a  Japanese  school 
in  this  country  for  nine  years  [R.  T.  104,  118]  ;  applied 
for  repatriation  prior  to  renunciation  [Ex.  C,  R.  T.  125]  ; 
had  refused  to  answer  Question  28  [Ex.  A,  R.  T.  138]; 
had  been  an  active  member  of  a  pro- Japanese  organiza- 
tion [R.  T.  114]  ;  and  had  otherwise  demonstrated  that 
his  renunciation  was  voluntary.  [Exs.  B,  E,  F,  H,  I 
and  L.] 

From  the  foregoing  documentary  evidence  of  the  Gov- 
ernment, consisting  of  appellant's  activities  before,  dur- 
ing and  after  Tule  Lake,  it  is  seen  that  the  presumption 
of  the  Abo  case  was  overcome.  Appellant  states  that  the 
Government  must  rely  upon  documentary  evidence,  evi- 
dently being  critical  of  such  evidence  by  reason  of  the 
circumstances  under  which  they  were  executed.  But  docu- 
ments alone  need  not  be  rehed  upon  to  rebut  the  pre- 
sumption of  involuntary  coercion. 

Appellant  elected  to  testify  before  the  Government  put 
on  its  case.  [R.  T.  104.]  Thus,  appellant  subjected  his 
credibility  to  the  scrutiny  of  the  trial  court  without  rely- 
ing first  on  the  presumption  Abo  afforded  him.  The 
Court  disbelieved  appellant's  explanation  of  his  1943- 
1945  actions  and  made  this  disbehef  the  subject  of  a 
specific  finding  of  fact.  As  was  stated  in  Nishikazva  v. 
United  States,  235  F.  2d,  supra,  at  page  140: 
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"The  trier  of  fact  need  not  accept  the  uncontra- 
dicted testimony  of  a  witness  who  appears  before  it, 
and  the  demeanor  of  that  witness  may  be  such  as 
to  convince  the  trier  that  the  truth  Hes  directly  op- 
posed to  the  statements  of  the  witness.     [Citations.]" 

It  would  seem  that  either  the  documentary  evidence 
alone,  according  to  the  Abo  case,  or  the  incredibility  of 
appellant  alone,  according  to  the  Nishikazva  case,  would 
be  sufficient  to  overcome  the  presumption  of  involuntary 
renunciation.  Certainly  both  considered  together  must 
be  held  to  overcome  it. 

IT. 

Burden  of  Proof. 

It  is  contended  that  the  trial  court  erroneously  placed 
the  burden  of  proving  the  involuntary  nature  of  renuncia- 
tion upon  the  appellant.  Considerable  time  is  devoted  to 
arguing  that  Gonzales  v.  Landon,  350  U.  S.  920,  estab- 
lished a  rule  contrary  to  that  announced  in  McGrath  v. 
Abo,  186  F.  2d  766,  supra.  However,  appellant  admits 
that  his  identical  argument  was  rejected  in  Nishikazva  v. 
Dulles,  235  F.  2d  135,  141  (9  Cir.,  1956).  If  Nishikawa 
is  in  point,  there  seems  little  point  in  our  arguing  the 
matter  much  further. 

In  Nishikawa,  as  in  the  present  cases,  the  ground  of 
expatriation  was  pleaded  in  the  Complaint  and  was  ad- 
mitted in  the  Answer,  thus  being  proved  conclusively. 
[Tr.  of  R.  3,  8,  10.]  And,  as  in  Nishikazi^a,  the  ground 
of  expatriation  (here,  renunciation)  would  seem  to  re- 
quire no  mental  element,  or  if  so,  only  that  the  act  be 
knowingly  done.  In  any  event,  the  appellant  admitted  at 
the  trial  that  he  knew  the  meaning  of  his  act  of  renuncia- 
tion, i.e.,  that  his  citizenship  would  be  taken  away.  [R.  T. 
182-183,  200.] 
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in criminal  cases,  where  the  burden  on  the  Government 
is  much  greater  even  than  the  "clear  and  convincing" 
evidence  rule,  the  Government  is  not  required  to  prove  that 
confessions  are  voluntary,  even  though  confessions  are 
carefully  scrutinized  by  the  Courts. 

Rhodes  v.  United  States,  224  F.  2d  348  (5  Cir., 

1955); 
Hartzell  v.  United  States,  72  F.  2d  569  (8  Cir., 

1934) ; 
Ah  Fook  Chang  v.  United  States,  91  F.  2d  805  (9 

Cir.,  1937); 
Gray  v.  United  States,  9  F.  2d  337  (9  Cir.,  1926) ; 
Murphy  v.  United  States,  285  Fed.  801    (7  Cir., 
1923). 

No  greater  burden  should  be  upon  the  Government  in  a 
civil  case;  thus,  proof  that  the  act  of  expatriation  was 
knowingly  made  should  be  more  than  sufficient  to  sustain 
the  Government's  burden  of  proof  on  this  point. 

As  appellant  has  pointed  out,  however,  the  Nishikawa 
case  is  before  the  Supreme  Court,  and  appellee  is  in- 
formed that  reargument  therein  has  been  scheduled  for 
next  year.  Even  if  that  Court  should  decide  that  the 
burden  of  proving  voluntary  renunciation  is  upon  the  Gov- 
ernment, appellee  submits  that  that  burden  has  been  sus- 
tained here. 

The  trial  court  did  not  merely  find  that  appellant  had 
not  sustained  his  burden  of  proving  voluntary  renuncia- 
tion; the  court  went  much  further  and  made  affirmative 
findings  as  follows: 

"It  is  not  true,  as  alleged  in  plaintifif's  Complaint, 
that  plaintifif's  renunciation  of  United  States  nation- 
ality was  the  result  of  coercion,  fears,  confusion  and 
mistake;  nor  is  it  true,  as  alleged,  that  such  renunci- 
^     ation  was  not  his  free  and  voluntary  act. 
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''It  is  true  that  plaintiff's  renunciation  of  United 
States  nationality  was  his  free  and  voluntary  act." 
[Tr.  of  R.  16.] 

Thus,  the  language  of  the  findings  demonstrates  that 
the  court  did  not  merely  conclude  that  appellant  had  not 
sustained  his  burden,  but  specifically  found  that  the  facts 
were  contrary  to  his  contention.  All  doubt  as  to  this 
matter  is  dispelled  by  the  court's  findings  that  (1)  it  did 
not  believe  the  testimony  of  appellant;  (2)  that  his  sym- 
pathies and  loyalties  lay  with  Japan;  (3)  that  before,  dur- 
ing, and  after  renunciation,  appellant  desired  to  be  re- 
patriated to  Japan.     [Tr.  of  R.  12,  16.] 

The  primary  evidence  of  the  appellant,  aside  from  the 
Abo  presumption,  on  the  crucial  question  of  voluntary  re- 
nuncfation.  came  from  his  own  lips.  This  evidence  the 
trial  court  did  not  believe,  and  it  is  proper  for  a  court  to 
conclude  that  the  truth  lies  just  the  opposite  of  testimony 
given  by  witnesses  a  court  deems  untrustworthy.  Nishi- 
kawa  V.  United  States,  235  F.  2d,  supra,  at  p.  140.  In 
any  event,  the  documentary  evidence  of  the  Government 
showing  the  appellant's  persistent,  continuous  and  overt 
expressions  of  disloyalty  to  the  United  States,  and  desire 
to  return  to  Japan,  coupled  with  the  court's  disbelief  of 
the  appellant's  present  version  of  his  activities,  constituted 
clear  and  convincing  proof,  if  such  be  necessary,  of  the 
voluntary  nature  of  his  renunciation.  Since  such  was  the 
evidence,  and  since  the  court  specifically  found  that  the 
renunciation  was  voluntary,  it  is  immaterial  upon  whom 
the  trial  court  considered  the  burden  of  proof.  Such  an 
erroneous  conclusion  of  law  would  be  harmless  error 
Craig-Giles  Iron  Co.  v.  Brozmdee,  272  Fed.  74  (4  Cir., 
1921),  even  if  the  doctrine  of  Gonzales  v.  Landon,  supra, 
be  held  to  apply  to  cases  of  this  type. 
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HI.  j 

Findings  of  Fact. 

Appellant  contends  that  the  findings  of  fact  are  not 
supported  by  sufficient  evidence.  The  Statement  of  the 
Case  sets  forth  the  evidence  upon  which  the  Government 
relied  at  the  trial,  and  it  seems  unnecessary  to  repeat  such 
evidence  at  this  point.  Suffice  it  to  say  that  the  evidence 
of  appellant's  express  and  bold  manifestations  of  dis- 
loyalty to  the  United  States  over  the  period  February  12, 
1943,  through  December  28,  1945,  abundantly  supports 
the  findings  that  appellant  voluntarily  renounced  his  citi- 
zenship. 

However,  appellant  argues,  in  efifect,  that  one  should 
not  draw  inferences  adverse  to  him  from  such  evidence, 
because  the  oppressive  conditions  under  which  appellant 
existed  caused  him  to  perform  acts  which  did  not  reveal 
his  true  feelings.  Such  an  argument  is  better  made  to 
a  trier  of  fact;  the  trial  court's  determination  of  the  con- 
flicting evidence,  as  expressed  in  its  findings  of  fact,  can 
be  set  aside  only  if  "clearly  erroneous"  and  due  regard 
must  be  given  to  its  opportunity  to  judge  the  credibility 
of  the  witnesses. 

Fed.  Rules  Civ.  Proc,  Rule  52(a); 

Martin  v.  Be-Ge  Mfg.  Co.  of  Gilroy,  232  F.  2 
530  (9  Cir.,  1956)  (and  cases  cited  therein). 


P 


Since  the  trial  court  disbelieved  appellant's  explanation 
of  his  disloyal  actions,  it  would  seem  that  the  finding  upon 
credibility  is  crucial.  If  such  finding  is  upheld,  then  not 
only  does  the  Government's  evidence  remain  uncontra- 
dicted, but  it  is  lent  additional  strength  by  the  very  reason 
of  the  disbelief  of  appellant's  attempted  explanation  there- 
of. Therefore,  some  of  the  evidence  especially  pertinent 
to  the  finding  upon  credibility  will  be  reviewed. 
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A.  As  stated  previously,  'Murakami  v.  Dulles,  221 
F.  2d  588,  supra,  apparently  stands  for  the  proposition 
that  a  pre-Tule  Lake  expression  of  refusal  to  serve  in  the 
United  States  armed  forces,  to  swear  unqualified  alle- 
giance to  the  United  States,  and  to  forswear  allegiance  to 
the  Japanese  Emperor,  is  sufficient  evidence  to  support  a 
trial  court's  finding  that  a  renunciant's  testimony  as  to 
involuntary  renunciation  was  unbelievable.  Here,  appel- 
lant refused  to  state  his  allegiance  to  this  country,  or 
whether  he  would  serve  in  our  armed  forces  before  being 
sent  to  Tule  Lake.     [Ex.  A,  R.  T.  138.] 

B.  Appellant's  testimony  that  his  continuous  expres- 
sions of  disloyalty  over  the  period  1943-1945  were  all  as 
a  result  of  fear  or  confusion  is  not  inherently  believable. 
Especially  is  this  so  when  the  great  majority  at  Jerome 
did  not  answer  "no"  to  Questions  27  and  28,  and  did  not 
submit  requests  for  repatriation,  as  did  appellant.  Fur- 
thermore, the  bold  and  insulting  nature  of  appellant's  re- 
marks in  his  renunciation  hearing  not  only  indicates  his 
true  feelings,  but,  as  well,  a  lack  of  fear  of  officials  of 
the  United  States.  If  appellant  was  fearless  enough  to 
be  so  brazen  with  the  Government  having  custody  and 
control  over  him,  it  is  reasonable  to  infer  that  he  was  not 
so  intimidated  by  other  evacuees  as  to  renounce  his  citizen- 
ship and  return  to  Japan. 

C.  Appellant  testified  that  the  reason  he  refused  to 
answer  questions  27  and  28  was  because  of  listening  to 
one  speech  made  at  Jerome  by  one  Father  Kai  and  one 
Kuratomi.  [R.  T.  136-138.]  According  to  another  of 
appellant's  witnesses,  Father  Kai  and  his  group,  to  the 
common  knowledge  and  belief  of  the  Jerome  Camp,  owed 
their  allegiance  and  loyalty  to  Japan.  [R.  T.  87.]  Since 
appellant  presumably  was  aware  of  this  common  knowl- 
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edge,  it  is  reasonable  to  infer  that  his  adherence  to  a 
group  loyal  to  Japan  was  not  as  a  result  of  confusion,  but 
of  choice. 

D.  On  an  affidavit  required  to  be  submitted  in  con- 
nection with  his  passport  application  in  1951,  appellant 
stated  that  the  reason  he  had  applied  for  repatriation  was 
because  of  "involuntary  pressure  of  pro- Japanese  group." 
[Ex.  D(6),  R.  T.  170.]  If  what  appellant  referred  to 
was  his  Request  for  Expatriation  of  April  29,  1943  [Ex. 
C,  R.  T.  125],  his  1951  explanation  was  far  different 
than  the  one  he  advanced  at  the  trial.  At  R.  T.  Ill, 
appellant  says  he  signed  the  expatriation  form  because 
"we  weren't  treated  as  a  rightful  citizen  .  .  .  and  they 
had  me  all  confused."  At  R.  T.  147-148,  appellant  gave 
as  his  reason  for  executing  Exhibit  C,  "Oh,  I  just  followed 
the  rest." 

On  the  other  hand,  if  what  appellant  referred  to  in  his 
affidavit  was  his  Application  for  Repatriation  of  Septem- 
ber 24,  1945  [Ex.  L,  R.  T.  122-123],  still  his  1951  claim 
of  "involuntary  pressure"  was  inconsistent  with  his  rea- 
sons advanced  at  the  trial  for  executing  said  Application. 
At  R.  T.  211,  appellant  testified  he  executed  said  Appli- 
cation for  Repatriation  because  he  thought  he  might  never 
be  able  to  return  to  the  United  States  unless  he  did. 

Thus,  nowhere  in  the  trial  was  there  any  claim  of  in- 
voluntary pressure  by  pro-Japanese  groups  with  respect 
to  either  appellant's  Request  for  Repatriation  or  Applica- 
tion for  Expatriation. 

Also  on  Exhibit  D  [7b  thereof],  appellant  stated  in 
1951  that  he  would  have  changed  his  refusal  to  answer 
Questions  27  and  28  if  an  opportunity  had  been  afforded, 
but  his  fear  of  the  pressure  groups  kept  him  from  doing 
it.     Again,  this  is  inconsistent  w^ith  his  testimony  at  the 
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trial,  as  he  did  not  testify  therein  he  had  fear  of  any 
pressure  group  until  he  reached  Tule  Lake. 

E.  Appellant  testified  at  the  trial  that  he  did  not  con- 
sider himself  a  loyal  citizen  of  the  United  States  at  the 
time  of  his  transfer  to  Tule  Lake.  [R.  T.  13  L]  Further, 
appellant  testified  that  he  did  not  know  whether  he  de- 
sired to  remain  in  this  country  or  whether  he  desired  to 
go  to  Japan  when  he  refused  to  answer  Questions  27  and 
28.  and  when  he  requested  repatriation  to  Japan.  [R.  T. 
140-141,  147.] 

F.  Appellant  also  testified  that  he  never  gave  a  thought 
throughout  the  war  as  to  whether  Japan  or  the  United 
States  would  or  should  win.  [R.  T.  155,  216-218.]  The 
war  disrupted  his  entire  life;  he  was  confined  by  the 
United  States  due  to  the  war  with  the  country  of  his 
parents'  origin ;  Tule  Lake  was  enormously  interested  in 
the  ^eat  battles  of  the  war.  [Ex.  3.  pp.  325,  326;  R.  T. 
8.]  Thus,  appellant's  assertion  of  a  lack  of  thought  con- 
cerning the  outcome  is  simply  fantastic. 

G.  Appellant  testified  that  he  did  not  know  the  mean- 
ing of  the  words  Hokoku  Seinen-dan  (Young-  Men's  Or- 
ganization to  Serve  Our  Mother  Country)  while  at  Tule 
Lake,  even  though  he  was  a  member  of  that  organiza- 
tion. [R.  T.  158.]  In  support  of  this  statement,  appel- 
lant testified  that  he  was  never  told  by  anyone  the  mean- 
ing of  those  words,  and  that  he  never  saw  any  newspaper 
published  by  the  Hokoku.  [R.  T.  158-159.]  Appellant 
studied  the  Japanese  language  for  nine  years.  fR.  T. 
110-121.]  Consequently,  one  might  well  expect  him  to 
be  aware  of  the  name  of  the  pressure  organization  which 
allegedly  had  compelled  him  to  join  by  threats  [Ex. 
Df86),  R.  T.  170],  or  at  least  have  enough  curiosity  to 
ask  someone  the  name  of  the  organization  which  caused 
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him  to  arise  at  5:30  A.M.  each  morning  to  goose-step. 
[R.  T.  165,  168.] 

H.  Appellant  explains  his  remarks  to  the  United 
States  officials  conducting  his  renunciation  hearing  by 
saying  he  was  trying  to  make  "a  good  impression"  upon 
the  officials  so  as  to  obtain  approval  of  his  renunciation. 
[R.  T.  196.]  Yet  appellant  had  no  explanation  of  why 
certain  admittedly  truthful  statements  he  made  at  the 
hearing  were  not  also  colored  so  as  to  create  a  better 
impression.     [R.  T.  161-163,  197-199.] 

I.  In  Answer  8(e)  to  Exhibit  D,  appellant  explained 
his  membership  in  the  Hokoku  by  saying  he  had  not  real- 
ized the  organization  was  overrun  by  pro-Japanese  ele- 
ments. However,  in  Answer  8(b),  appellant  says  the 
pressure  group  at  Tule  Lake  forced  him  to  join  the 
Hokoku  by  threatening  him  and  keeping  him  in  constant 
fear.  It  would  be  more  than  unusual  if  appellant  did  not 
realize  that  pro-Japanese  elements  overran  the  Hokoku 
when  his  membership  therein  was  compelled  by  his  own 
fear  of  Hokoku  threats  of  violence.  f| 

J.  Appellant  testified  that  he  left  the  United  States 
in  1945  because  he  feared  he  would  be  deported  anyway, 
and  if  so,  he  never  would  have  had  a  chance  to  return  to 
this  country.  [R.  T.  211.]  It  is  strange  to  think  that  I 
one  would  believe  rumors  saying  the  best  way  to  recover 
one's  citizenship  and  be  in  the  United  States  is  to  request 
expatriation  therefrom,  and  to  depart  to  a  foreign  country. 
However,  renunciants  did  not  believe  or  even  hear  such 
a  rumor.  Appellant's  Exhibit  3,  "The  Spoilage,"  at  page 
326,  states  a  rumor  prevalent  just  before  the  mass  re- 
nunciations : 

".     .     .     after  the  war,  renunciants  would  not  be 
deported,  but  would  be  permitted  to  remain  in  the 
^      United  States  as  aliens,  if  they  so  desired." 
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Thus,  the  rumors  circulated  in  Tule  Lake  were  directly 
opposed  to  what  appellant  testified  influenced  him. 

Appellant  testified  that  one  of  the  reasons  he  renounced 
his  citizenship  was  that  he  had  heard  stories  going  around 
that  he  was  going  to  be  deported  anyway.  [R.  T.  176- 
177.]  These  rumors  again  were  inconsistent  with  those 
prevalent  at  Tule  Lake.  Indeed  'The  Spoilage"  is  not 
authority  that  the  majority  of  renunciants  there  renounced 
because  they  feared  deportation.  Instead  "The  Spoilage" 
points  out  that  it  was  the  fear  of  being  relocated  in  the 
United  States  that  caused  the  mass  renunciation.  At  page 
333,  it  is  reported: 

'Two  administrative  decisions  announced  simul- 
taneously on  December  17  transformed  general  re- 
luctance to  accept  the  pressure  group  progam  as  a 
whole  to  popular  support  of  the  main  Resegregationist 
issue — renunciation  of  American  citizenship.  The 
first  of  these  decisions  was  the  rescission  by  the  West- 
ern Defense  Command  of  the  orders  excluding  Japa- 
nese Americans  from  the  West  Coast.  The  second 
was  the  decision  by  the  War  Relocation  Authority  to 
force  resettlement  by  liquidating  all  relocation  projects 
within  a  year." 

Therefore,  appellant's  fear  of  deportation  at  the  time  of 
renunciation  again  is  inconsistent  with  other  evidence. 

K.  Appellant  has  stated  that  he  joined  and  remained 
a  member  of  the  Hokoku  Seinen-dan  because  of  fear  of 
bodily  harm.  [Ex.  D,  8(b),  8(c);  R.  T.  115,  117.] 
Yet  his  Exhibit  3,  "The  Spoilage,"  shows  that  the  Hokoku 
was  highly  selective  in  its  membership  (p.  322) ;  that 
some  dissenters  were  expelled  (p.  330) ;  and  that  other 
members  voluntarily  left  (pp.  331-332),  evidently  not  fear- 
ing reprisals. 


—18— 

At  page  322,  Nishimoto  states  the  membership  require- 
ment of  the  Sokuji  Kikoku  Hoshi-dan  whose  name  was 
very  shortly  changed  to  Hokoku  Seinen-dan : 

".  .  .  Membership  was  limited  to  those  who  had 
signed  the  resegregation  petition,  who  wished  imme- 
diate return  to  Japan,  who  had  pledged  absolute 
loyalty  to  Japan,  and  who  were  willing  'to  sacrifice 
life  and  property  in  order  to  serve  our  mother  country 
in  time  of  unparalleled  emergency.'  " 

Other  excerpts  from  "The  Spoilage"  also  seem  pertinent: 

"In  spite  of  the  proselytizing  activities  of  the  lead- 
ers and  the  spread  of  rumors  favorable  to  their  pro- 
gram, the  Resegregationists  failed  to  win  over  the 
bulk  of  the  population.  As  noted,  appreciably  less 
than  half  of  the  young  men  members  had  yielded  to 
their  exhortations  to  renounce  citizenship  by  the 
middle  of  December.  Many  of  the  other  residents 
were  irritated  by  the  fanfare  of  bugles,  the  flag 
waving,  the  exhibitionistic  performances  of  the  young 
men  and  the  constant  stream  of  propaganda  to  which 
they  were  subjected.  Criticisms  of  Resegregationist 
activities  began  to  be  voiced,  in  spite  of  fear  of  terror- 
istic tactics. 

******  ** 

"By  late  1944,  only  about  32  per  cent  of  the  popu- 
lation aged  17 y2  or  older  were  listed  as  members  of 
the  combined  Resegregationist  organizations."  [Ex. 
3,  pp.  326,  327,  328.] 

In  summary,  it  can  be  seen  that  the  trial  court's  dis- 
belief of  appellant's  testimony  was  supported  by  the  evi- 
dence. In  addition  to  the  inconsistencies  of  appellant's 
evidence,  it  must  be  remembered  that  the  trial  judge  had 
the  opportunity  to  observe  the  appellant  while  on  the  wit- 
ness stand.     It  would  appear  a  difficult  task  for  appellant 


—19— 

3  show  tfeftt  the  trial  court's  finding  that  ''plaintiff's  de- 
leanor  while  testifying  was  not  convincing."  In  short, 
ppellant  has  not,  and  cannot,  prove  that  the  court's  dis- 
belief of  his  testimony  was  clearly  erroneous.  This  being 
0,  the  Government's  evidence  of  appellant's  disloyal  ac- 
ions  during  1943-1945  is  not  only  uncontradicted,  but  is 
ent  additional  weight.  Therefore,  the  finding  and  con- 
tusion that  appellant  voluntarily  renounced  his  citizen- 
hip  is  supported  by  overwhelming  evidence. 

Conclusion. 

The  evidence  below  clearly  shows  that  the  judgment  of 
;he  trial  court  should  be  affirmed. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 
United  States  Attorney, 

Richard  A.  Lavine, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

Bruce  A.  Bevan,  Jr., 
Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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NMIES  AND  ADDRESSES  OF  ATTORNEYS 

O'MELVENY  AND  MYERS, 
433  South  Spring  Street, 
Los  Angeles,  California, 

Attorneys  for  Defendant  Loew's  Inc. 

NEWLIN,  TACKABURY,  JOHNSTON, 
1100  Roosevelt  Building, 
Los  Angeles  17,  California, 

Attorneys  for  Defendants  Twentieth  Cen- 
tury Fox  Film  Corporation  and  Fox 
West  Coast  Theatres  Corporation. 

WELLER  AND  CORINBLIT, 
ELWOOD  KENDRICK, 

3325  Wilshire  Boulevard, 

Los  Angeles,  California, 

JOSEPH  ALIOTO, 
111  Sutter  Street, 
San  Francisco,  California, 

Attorneys  for  Plaintiff. 


4  Fox  West  Coast  Theatres  Corp.  et  al. 

I. 

Jurisdiction  and  Venue 

1.  This  complaint  is  filed  and  these  proceedings 
are  instituted  against  the  above-named  defendants 
under  Sections  15  and  26  of  Title  15,  U.S.C.A., 
being  part  of  the  Act  of  Congress  of  July  2,  1890 
entitled  '*An  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraint  and  Monopolies",  as 
amended,  commonly  [lA*]  known  as  the  Sherman 
Act  and  the  Clayton  Act.  The  purpose  of  this  action 
is  to  recover  damages  against  the  above-named  de- 
fendants for  injuring  plaintiff  in  its  business  of 
exhibiting  motion  pictures  in  the  Paradise  Theatre 
at  9110  South  Sepulveda  Boulevard,  Los  Angeles 
45,  California,  which  injury  proximately  resulted 
from  defendants'  violations  of  the  anti-trust  laws 
of  the  United  States;  and  to  restrain  and  enjoin 
the  defendants  from  continuing  the  illegal  monop- 
oly and  the  combination,  conspiracies  and  contracts 
in  restraint  of  plaintiff's  trade  and  commerce. 

2.  The  business  of  producing,  distributing  and 
exhibiting  motion  pictures  and  the  activities  of 
each  branch  of  the  motion-picture  industry  are 
within  or  directly  affect  trade  and  commerce  among 
the  several  states.  In  the  course  of  producing,  dis- 
tributing and  exhibiting  motion  pictures,  there  is 
a  constant,  continuous  stream  of  trade  in  commerce 
between  the  states  and  between  the  territories  of 
the  United  States,  consisting  of  the  solicitation  and 


*  Page    numbers    appearing    at    bottom    of    page    of    original 
Transcript  of  Record. 
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making  of  contracts,  the  assemblage  of  personnel, 
property  and  material  at  the  studios  or  upon  loca- 
tion for  the  production  of  pictures,  the  transporta- 
tion of  negative  films  from  the  studios  to  the  labora- 
tories where  positive  prints  of  motion-picture  films 
are  prepared  and  from  there  shipped  to  film  ex- 
changes throughout  the  United  States.  The  trans- 
portation of  said  film  from  said  exchanges  to  and 
from  motion  picture  theatres  located  in  the  areas 
served  by  the  respective  exchanges,  the  interchange 
of  said  films  between  each  exchange  and  other  ex- 
changes of  the  same  distributor  located  in  other 
states  and  territories  of  the  United  States,  and 
the  shipment  of  films  from  the  exchanges  through- 
out the  United  States  to  use  for  scrapping  and 
final  disposition. 

3.  Each  of  the  defendants  transacts  business  and 
maintains  offices  in  the  above-described  district  and 
division.  [2] 

TI. 
Description  of  Parties 

4.  The  plaintiff.  Paradise  Theatre  Building 
Corp.,  is  a  California  corporation  with  its  princi- 
pal place  of  business  in  the  City  of  Los  Angeles, 
State  of  California.  Plaintiff  operates  and  has  since 
August  2.3,  1950,  operated  the  Paradise  Theatre 
at  9110  South  Sepulveda  Boulevard,  Los  Angeles 
4.5,  California.  The  Paradise  Theatre  is  a  modern 
building  erected  just  prior  to  August  23,  1950,  at 
a  cost  of  Four  Hundred  Eighty-eight  Thousand 
Dollars  ($488,000.00),  seats  One  Thousand  Three 
Hundred  Fourteen   (1,314)   persons  and  has  sub- 
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stantial  and  adequate  free  parking  facilities  and  is 
equipped,  staffed  and  supervised,  and  plaintiff  is 
and  from  the  last  mentioned  date  has  been  ready, 
willing  and  able  to  exhibit  the  best  motion  pictures 
at  the  earliest  dates  and  otherwise  operate  a  "first- 
run"  motion  picture  theatre.  The  Paradise  is  in  the 
fast  growing  Westchester  community  of  Forty 
Thousand  (40,000)  persons  in  Southwest  Los  An- 
geles. 

5.  Defendant  Twentieth  Century-Fox  Film  Cor- 
poration, is  and  at  all  times  herein  mentioned  was 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York  and  is  engaged  in  the 
business  of  producing,  distributing  and  exhibiting 
motion  pictures  either  directly  or  indirectly  or 
through  subsidiary  or  associated  companies  in  vari- 
ous parts  of  the  United  States,  including  Los  An- 
geles, California,  and  in  foreign  countries. 

6.  Defendant  National  Theatres  Corporation,  a 
subsidiary  controlled  by  Twentieth  Century-Fox 
Film  Corporation,  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware,  with  a 
place  of  business  at  1609  West  Washington  Boule- 
vard, Los  Angeles,  California,  and  is  engaged  in 
the  business  of  [3]  exhibiting  motion  pictures, 
either  directly  or  through  associated  corporations 
in  various  parts  of  the  United  States  and  more 
particularly  in  several  of  the  western  states,  includ- 
ing California,  and  in  the  City  of  Los  Angeles. 

7.  Defendant  Fox  West  Coast  Theatres  Corpora- 
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tion,  a  wholly  owned  subsidiary  of  National  Thea- 
tres Corporation,  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California,  with  its 
principal  place  of  business  at  1609  West  Washing- 
ton Boulevard,  Los  Angeles,  California,  and  is  en- 
gaged in  the  lousiness  of  exhilnting  motion  pictures, 
either  directly  or  through  subsidiary  or  associated 
companies  in  various  parts  of  the  United  States, 
and  more  particularly  in  several  of  the  western 
states,  including  California,  and  in  the  City  of  Los 
Angeles. 

8.  Defendant  Warner  Bros.  Pictures,  Inc.,  is  and 
at  all  times  herein  mentioned  was  a  motion  pic- 
ture company  organized  and  existing  under  the 
laws  of  the  State  of  Delaware,  and  is  engaged  in 
the  business  of  producing,  distril)uting  and  exhibit- 
ing motion  pictures  either  directly  or  through  sub- 
sidiary or  associated  companies,  in  various  parts 
of  the  United  States,  including  Los  Angeles,  Cali- 
fornia, and  in  foreign  countries. 

9.  Defendant  Warner  Bros.  Picture  Distribut- 
ing Corporation,  a  wholly  owned  subsidiary  of 
Warner  Bros.  Pictures,  Inc.,  is  and  at  all  times 
herein  mentioned  was  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York 
and  is  engaged  in  the  business  of  distributing  mo- 
tion pictures  in  various  parts  of  the  United  States, 
including  Los  Angeles,  California,  and  in  foreign 
countries. 

10.  Defendant  Paramount  Pictures,  Inc.,  is  and 
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at  all  times  herein  mentioned  was  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  New  York  and  is  engaged  in  the  business  of 
producing,  distributing  and  exhibiting  motion  [4] 
pictures,  either  directly  or  through  subsidiary  or 
associated  companies,  in  various  parts  of  the  United 
States,  including  Los  Angeles,  California,  and  in 
foreign  countries. 

11.  Defendant  Paramount  Film  Distributing 
Corporation,  Inc.,  a  wholly  owned  subsidiary  of 
Paramount  Pictures,  Inc.,  is  and  at  all  times  herein 
mentioned  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Delaware,  and 
is  engaged  in  distributing  motion  pictures  in  vari- 
ous parts  of  the  United  States,  including  Los  An- 
geles, California,  and  in  foreign  countries. 

12.  Defendant  Loew's  Incorporated,  is  and  at 
all  times  herein  mentioned  was  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State 
of  Delaware,  and  is  engaged  in  the  business  of 
producing,  distributing  and  exhibiting  motion  pic- 
tures, either  directly  or  through  subsidiary  or  asso- 
ciated companies,  in  various  parts  of  the  United 
States,  including  Los  Angeles,  California,  and  in 
foreign  countries. 

13.  Defendant  Universal  Corporation,  is  and  at 
all  times  herein  mentioned  was  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Delaware.  Prior  to  on  or  about  May  25,  1943,  Uni- 
versal Pictures  Company,  Inc.  was  a  subsidiary  con- 
trolled by  Universal  Corporation,  which,  prior  to  the 
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last-mentioned  date,  was  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Delaware 
and  engaged  in  the  business  of  producing  and 
distributing  motion  pictures,  either  directly  or 
through  subsidiary  or  associated  companies,  in 
various  parts  of  the  United  States,  including  Los 
Angeles,  California,  and  in  foreign  countries.  On 
the  last  -  mentioned  date  the  said  corporations 
merged  under  the  name  of  Universal  Pictures 
Company,  Inc. 

14.  Defendant  Universal  Film  Exchanges,  Inc. 
is  a  wholly  owned  subsidiary  of  Universal  Pictures 
Comi)any,  Inc.,  [o]  or  Universal  Corporation,  and 
is  and  at  all  times  herein  mentioned  was  a  corpo- 
ration organized  and  existing  under  the  laws  of  the 
State  of  New  York,  and  is  engaged  in  the  busi- 
ness of  distriliuting  motion  pictures  in  various 
parts  of  the  United  vStates,  including  Los  Angeles, 
California,  and  in  forei.gn  countries. 

15.  Defendant  United  Artists  Corporation  is  and 
at  all  times  herein  mentioned  was  a  corporation 
(organized  and  existing  under  the  laws  of  the  State 
of  Delaware,  and  is  engaged  in  the  distribution  of 
motion  pictures  in  various  parts  of  the  United 
States,  including  Los  Angeles,  California,  and  in 
foreign  countries. 

16.  The  true  names  or  capacity,  whether  corpo- 
rate, associate  or  otherwise  of  defendants  Doe  One 
to  Doc  Ten,  inclusive,  are  unknown  to  plaintiff 
and  plaintiff  therefore  designates  them  l)y  such 
fictitious  names  and  when  their  true   names   are 
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discovered  this  complaint  and  these  proceedings  will 
be  amended  accordingly. 

17.  All  of  the  defendants  hereinabove  described 
are  engaged  in  production  and/or  distribution  of 
motion  pictures  either  directly  or  through  subsidi- 
ary comi^anies  and  are  sometimes  hereinafter  re- 
ferred to  as  producers,  distributors  and  producer- 
distrilnitors.  The  defendants  Fox  West  Coast  Thea- 
tres Corporation,  National  Theatres  Corporation 
are  sometimes  hereinafter  referred  to  collectively 
as  Fox  West  Coast. 

18.  Fox  West  Coast  directly  or  through  subsidi- 
ary companies  owns,  controls  and  is  affiliated  with 
upwards  of  Two  Hundred  Fifty  (250)  theatres  in 
Los  Angeles  and  vicinity. 

III. 

The  Combination,  Conspiracy  and  Monopoly 

19.  All  of  the  defendants,  each  well  knowing  and 
acquiescing  in  the  acts  of  the  other,  have  for  many 
years  last  [6]  past  conspired  and  combined  with 
each  other  and  each  corporation  within  itself,  by 
and  through  its  officers  and  employees,  unreason- 
ably to  restrain  and  monopolize  trade  and  commerce 
and  pursuant  to  said  combinations  and  conspiracies 
have,  in  effect,  unreasonably  restrained  and  monop- 
olized trade  and  commerce  in  the  production,  dis- 
tribution and  exhibition  of  motion  pictures  in  the 
United  States,  including  the  State  of  California, 
and,  more  particularly,  in  the  City  of  Los  Angeles 
and  vicinity,  all  in  violation  of  Sections  1  and  2  of 
the  Sherman  Act. 
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IV. 

Effect  of  Government's  Major  Motion  Picture  Case 

20.  Under  the  provisions  of  Section  16  of  Title 
15,  U.S.C.A.,  a  final  judgment  rendered  in  a  suit 
brought  by  the  United  States  to  the  effect  that  a 
defendant  has  violated  the  anti-trust  laws  shall  be 
prima  facie  evidence  against  such  defendant  in  any 
suit  brought  by  any  other  party  against  such  de- 
fendant under  said  laws  as  to  all  matters  respect- 
ing which  the  said  judgment  would  be  an  estoppel 
as  between  the  parties  thereto. 

21.  On  July  20,  1938,  the  United  States  of  Amer- 
ica filed  a  complaint  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New 
York  against  Paramount  Pictures,  Inc. ;  Paramount 
Film  Distributing  Corporation;  Loew's  Inc.;  RKO 
Radio  Pictures,  Inc.;  Columbia  Pictures  Corpora- 
tion; United  Artists  Corporation;  Universal  Cor- 
poration ;  Universal  Pictures  Company,  Inc. ;  Twen- 
tieth Century-Fox  and  National  Theatres  Corpora- 
tion, among  others,  charging  violations  of  the  anti- 
trust laws.  (United  States,  v.  Paramount  Pictures, 
et  al.,  Civil  Action  No.  87-273.)  On  November  14, 
1940,  an  amended  and  supplemental  complaint  was 
filed  against  the  same  defendants.  Before  trial,  ne- 
gotiations for  settlement  resulted  in  the  entry  of  a 
[7]  consent  decree,  reserving  to  the  United  States 
the  right  at  the  end  of  a  three-year  trial  period 
to  seek  the  relief  prayed  for  in  the  amended  com- 
plaint. At  the  end  of  the  three-year  period,  the 
United  States  moved  for  trial  against  all  defend- 
ants.  The  District  Court,   after  trial,   found  that 


12        Fox  West  Coast  Theatres  Corp.  et  al. 

defendants  had  violated  Sections  1  and  2  of  the 
Sherman  Act. 

22.  On  May  3,  1948,  the  Supreme  Court  of  the 
United  States  affirmed  the  judgment  of  the  District 
Court  that  defendants  had  violated  Sections  1  and 
2  of  the  Sherman  Act.  This  judgment  in  favor  of 
the  United  States  would  be  an  estoppel  between 
the  parties  thereto  as  to  the  monopoly,  conspiracies, 
com])ination  and  contracts  pleaded  in  this  complaint 
by  plaintiff  herein. 

23.  On  February  8,  1950,  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York 
entered  a  final  decree  against  Twentieth  Century- 
Fox;  National  Theatres  Corporation;  Loew's  In- 
corporated; Warner  Bros.  Pictures,  Inc.;  Warner 
Bros'  Pictures  Distributing  Corporation;  Univer- 
sal Corporation;  Universal  Film  Exchanges,  Inc.; 
and  United  Artists  Corporation,  et  al.  prohibiting, 
among  other  things,  the  buying  or  leasing  of  films 
on  a  circuit  basis,  granting  clearance  between  thea- 
tres not  in  substantial  competition;  and  directing 
that  Twentieth  Century  -  Fox  and  others  divorce 
their  production  and  distribution  business  from 
their  exhibition  business.  The  decree  provided  fur- 
ther that  the  burden  of  sustaining  the  legality  of 
a  clearance  is  on  the  distributor. 

V. 

Particular  Acts  of  Defendants  and  the  Effects  of 
the  Combination,  Conspiracy  and  Monopoly  of 
Plaintiff 

24.  For  the  year  last  past  and  to  the  present 
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time  all  of  the  distributor  defendants,  and  each  of 
them,  in  pursuance  and  in  furtherance  of  said  con- 
spiracy; and  in  retaining  [8]  the  effects  of  the 
conspiracy  and  in  violation  of  the  Anti-Trust  laws 
of  the  United  States,  have: 

a.  Refused  to  license,  sell  or  furnish  motion  pic- 
tures to  plaintiff  for  exhibition  on  a  first-run  basis 
and  to  permit  plaintiff  to  compete  for  such  run 
in  open  and  fair  competition  with  other  theatres 
similarly  situated; 

b.  Permitted  chain  operated  theatres  to  continue 
their  monopoly  of  exhibiting  motion  pictures  on 
early  runs; 

c.  Arbitrarily,  unfairly  and  wrongfully  fixed  the 
run,  selection  or  clearance  (the  time  which  elapses 
between  runs  of  the  same  picture  in  different  thea- 
tres) of  motion  pictures  in  favor  of  other  theatres, 
including  Fox  West  Coast,  and  in  discriminating 
against  plaintiff's  Paradise  Theatre  in  the  West- 
chester community,  and  refused  to  permit  i^laintiff 
to  compete  for  first-run  play-dates  in  open  and  fair 
competition  with  other  theatres  similarly  situated, 
including  the  first-run  Loyola  Theatre,  also  located 
in  Westchester,  owned  by  defendant  Fox  West 
Coast  Theatres  Corporation; 

d.  Permitted  the  Loyola  Theatre,  operated  by 
Fox  West  Coast  to  continue  its  monopoly  of  ex- 
hibiting motion  pictures  first-run  in  Westchester; 

e.  Permitted  the  Loyola  Theatre,  operated  by 
Fox  West  Coast,  to  take  unto  itself  all  the  product 
made  available  for  first-run  exhibition  in  West- 
chester ; 
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f.  Refused  to  license  plaintiff  the  right  to  ex- 
hibit motion  pictures  first  -  run  in  Westchester 
thereby  perpetuating  the  monopoly  of  the  Loyola 
Theatre  in  exhibiting  motion  pictures  first-run  in 
Westchester ; 

g.  Pursued  a  like  policy  in  refusing  the  plaintiff 
[9]  the  right  to  exhibit  motion  pictures  first-run 
in  Westchester; 

h.  Granted  clearance  between  theatres  not  in 
substantial  competition ; 

i.  Granted  clearance  to  chain  operated  theatres 
in  Inglewood  over  plaintiff's  theatre  located  in 
Westchester ; 

j.  Required  bidding  for  pictures  between  thea- 
tres not  in  substantial  competition; 

k.  Refused  to  license,  sell  or  furnish  motion  pic- 
tures to  the  plaintiff  for  exhibition  in  Westchester 
seven  (7)  days  after  they  have  been  exhibited  first- 
run  Los  Angeles,  except  by  bidding  against  Ingle- 
wood theatres; 

1.  Permitted  Fox  West  Coast  Theatres  Corpo- 
ration and  Warner  Bros.  Pictures,  Inc.  theatres  to 
exhibit  pictures  within  seven-day  clearance  after 
first-run  Los  Angeles  and  denied  plaintiff  this  priv- 
ilege ; 

m.  Permitted  Fox  West  Coast  Theatres  to  con- 
tinue first-runs  in  their  theatres  without  any  clear- 
ance (moreover)  ; 

n.  Favored  Fox  West  Coast  and  other  exhibitor 
defendants  and  discriminated  against  the  plaintiff 
Avith  respect  to  the  terms  or  licensing  of  motion 
pictures,    including   selection,    run    and    clearance, 
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designation  of  play  dates,  rentals,  charges,  allow- 
ances, price,  road  show  engagements,  previews, 
classification  of  films  and  other  conditions  and 
privileges  in  connection  with  exhibition  of  motion 
pictures. 

o.  Permitted  chain  operated  theatres  to  enjoy  a 
monopoly  in  the  early  run  exhibition  of  motion  pic- 
tures by  means  other  than  aforesaid  which  are 
presently  [10]  unknown  to  plaintiff  but  which 
plaintiff  prays  leave  to  add  to  this  complaint  when 
the  same  shall  have  been  more  particularly  ascer- 
tained. 

25.  The  plaintiff  believes  and  therefore  alleges 
that  representatives  of  each  of  the  distri])utor  de- 
fendants have  inspected  or  are  otherwise  aware  that 
plaintiff's  Paradise  Theatre  has  new  and  modern 
physical  equipment,  free  parking  and  a  seating  ca- 
pacity in  excess  of  1300. 

26.  The  plaintiff  believes  and  therefore  alleges 
that  said  defendants  are  aware  that  plaintiff's 
Paradise  Theatre  is  located  in  Westchester  on 
Sepulveda  Boulevard  in  close  proximity  to  the 
Loyola  Theatre  operated  by  Fox  West  Coast. 

27.  The  plaintiff  believes  and  therefore  alleges 
that  the  defendant  distributors  in  refusing  to  li- 
cense plaintiff  films  for  first-nm  exhibition  in  its 
Paradise  Theatre  and  otherwise  excluding  plain- 
tiff from  competing  for  first-run  pictures  did  so 
each  of  said  defendants  knowing  that  the  others 
were  doing  the  same  thing. 

28.  The  plaintiff  at  all  times  herein  mentioned 
has  desired  to  operate  its  theatre  first-run  and  has 
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been  willing,  ready  and  able  to  pay  first-run  rentals 
to  exhibit  pictures  first-run  in  its  Paradise  Theatre 
ill  Westchester  and  has  so  informed  the  defendant 
distributors  herein.  The  plaintiff  has  moreover  of- 
fered to  negotiate  for  licenses  to  exhibit  pictures 
in  its  Paradise  Theatre  in  Westchester  seven  (7) 
days  after  they  have  been  exhibited  first-run  in 
Los  Angeles,  without  clearance  over  theatres  in 
Inglewood  or  elsewhere. 

29.  On  June  7,  1951,  pursuant  to  the  judgment 
of  February  8,  1950,  the  Government  and  Twen- 
tieth Century-Fox  entered  into  a  consent  decree 
which  took  cognizance  of  the  Loyola  Theatre's  mo- 
nopoly of  the  exhibition  of  first-run  pictures  in 
Westchester.  The  decree  provided  that  Twentieth 
[11]  Century-Fox's  subsidiary  National  Theatres 
Corporation  has  the  option  of  divesting  itself  of 
the  Loyola  Theatre  in  Westchester  or  subjecting  it 
to  a  60%  major  product  limitation  if  an  independ- 
ent exhibitor  is  not  afforded  reasonable  opportunity 
to  procure  films  on  the  availability  afforded  the 
Loyola. 

30.  By  the  reason  of  monopolies  of  the  defend- 
ants in  the  production,  distribution  and  exhibition 
of  motion  pictures  and  of  the  combinations,  con- 
spiracies and  otherwise  illegal  and  wrongful  activ- 
ity and  restraint  of  the  defendants  as  aforesaid, 
the  business  of  plaintiff  as  an  independent  exhibi- 
tor has  been  seriously  impaired,  injured  and  dam- 
aged and  plaintiff  has  suffered  great  damage  and 
operating  losses  and  loss  of  profit  and  good  will 
and  reputation  and  prestige  of  its  theatre  as  a  fine 
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motion  picture  house  has  been  seriously  and  irre- 
parably impaired  and  injured  and  to  the  luifair 
and  wi'ongful  advantage  of  exhibitor  defendants. 
Plaintiff  has  been  comi:)elled  and  is  paying  unrea- 
sonable and  discriminatory  rentals  and  has  been 
compelled  and  is  compelled  to  play  inferior  pic- 
tures on  unfair  and  discriminatory  terms  to  the 
damage  and  loss  of  x^laintiff  and  to  the  advantage 
and  exhibitor  defendants  and  plaintiff  is  losing 
patronage  for  pictures  and  good  will  and  other- 
wise continues  to  be  threatened  with  further  loss 
and  damage  by  reason  of  the  defendants'  violation 
of  the  anti-trust  laws  of  the  United  States. 

31.  Plaintiff's  investment  of  approximately  Four 
Hundred  Eighty-eight  Thousand  Dollars  ($488,- 
000.00)  in  the  Paradise  Theatre  predicated  on  its 
suitability  for  operation  as  a  high-class  first-run 
theatre  and  upon  the  revenue  to  be  derived  from 
such  an  operation  is  placed  in  serious  jeopardy  of 
substantial  or  total  loss. 

32.  Plaintiff's  losses  to  date,  comprising  operat- 
ing loss,  good  will,  loss  of  reasonable  profit  and 
return  on  [12]  investment  as  a  result  of  defend- 
ants' violation  of  the  anti-trust  laws  as  aforesaid, 
are  in  excess  of  $100,000.00.  Plaintiff  will  suffer 
damage  in  the  future  in  a  sum  or  sums  at  this 
time  imknown  in  that  it  now  appears  that  defend- 
ants' activities  will  force  plaintiff  to  close  its  thea- 
tre causing  plaintiff  further  and  tremendous  losses, 
and  when  the  extent  thereof  shall  be  ascertained, 
plaintiff  seeks  leave  to  amend  this  complaint  to  set 
forth  the  amount  of  said  losses. 
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Wherefore,  Plaintiff  Prays: 

1.  That  summons  issue  to  each  of  the  defendants 
commanding  it  to  appear  herein  and  to  answer  the 
allegations  contained  in  this  complaint,  and  to  abide 
by  and  perform  such  orders  and  decrees  as  the 
Court  may  make  in  the  premises; 

2.  That  plaintiff  receive  with  interest  as  dam- 
ages for  the  injury  to  its  business  the  sum  of  One 
Hundred  Thousand  Dollars  ($100,000.00)  and  that 
the  said  sum  be  trebled  to  Three  Hundred  Thou- 
sand Dollars  ($300,000.00)  and  that  the  Court 
award  a  reasonable  attorney's  fee  in  accordance 
with  Section  4  of  the  Clayton  Act  (15  U.S.C.A.  15) 
in  such  cases  made  and  provided; 

3.  That  defendants  and  each  of  them  be  per- 
manently enjoined  and  restrained  from  each  and 
every  one  of  the  unlawful  practices  alleged  in 
plaintiff's  complaint; 

4.  That  the  aforesaid  combination  and  conspir- 
acy, contracts,  agreements,  arrangements,  and  un- 
derstandings in  restraint  of  interstate  trade  and 
commerce,  conspiracy  to  monopolize,  attempts  to 
monopolize  and  monopolization  of  interstate  trade 
and  commerce  be  adjudged  and  decreed  to  be  un- 
lawful, and  that  the  contracts,  agreements,  arrange- 
ments and  understandings  and  practices  alleged  in 
this  complaint  be  adjudged  and  decreed  to  be  in 
violation  of  Sections  1  and  2  of  the  Sherman  Act; 

5.  That  the  Court  adjudge  and  decree  that  the 
[13]  defendants  have  combined  and  conspired  to 
restrain  unreasonably  and  have  conspired  to  mo- 
nopolize, attempted  to  monopolize  and  have  monop- 
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olized  the  interstate  trade  and  commerce  in  the 
licensing,  supply  and  exhibition  of  motion  pictures 
in  violation  of  Sections  1  and  2  of  the  Sherman  Act. 

6.  The  defendants  and  any  of  their  subsidiaries 
or  affiliated  companies,  their  officers,  directors, 
agents  and  employees  and  their  respective  succes- 
sors, assignees  or  transferees  be  enjoined  from 
agreeing,  combining,  conspiring  or  contracting  with 
each  other  or  with  any  other  person  or  corporation 
whatsoever  to  restrain,  control  or  eliminate  compe- 
tition among  themselves  or  with  others,  from  re- 
straining in  any  way  and  from  agreeing  on  the 
prices,  terms,  or  conditions  in  the  licensing,  sup- 
ply and  exhibition  of  motion  pictures  in  the  State 
of  California  or  from  conspiring  or  attempting  to» 
monopolize,  or  monopolizing  the  interstate  trade 
and  commerce  herein  alleged; 

7.  That  the  Court  issue  a  preliminary  injunction 
prohibiting  the  defendants,  and  each  of  them,  and 
their  officials,  directors,  agents  and  employees  from 
continuing  to  boycott  plaintiff's  theatre  by  agree- 
ment or  concert  of  action; 

8.  That  plaintiff  recover  its  costs  herein;  and 

9.  That  the  plaintiff  have  such  other  and  fur- 
ther relief  as  the  Court  may  deem  proper. 

JOSEPH  L.  ALIOTO, 
ELWOOD  S.  KENDRICK, 
/s/  By  ELWOOD  S.  KENDRICK, 
Attorneys  for  Plaintiff 
Please  Take  Notice  that  plaintiff  demands  trial 
^y  j^iry  in  this  action.  [14] 

[Endorsed] :  Filed  September  17,  1951. 
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FIRST  AMENDED  COMPLAINT 

For  Damages  and  Injunctive  Relief  Under  the 
Sherman  and  Clayton  Anti-Trust  Laws  of  the 
United  States 

(Jury  Demanded) 
The    alDove  -  named    plaintiff    complains    of    the 
above-named  defendants,   and   each   of  them,   and 
alleges  as  follows: 

I. 
Jurisdiction  and  Venue 

1.  This  complaint  is  filed  and  these  proceedings 
are  instituted  against  the  above-named  defendants 
under  Sections  15  and  26  of  Title  15,  U.S.C.A., 
being  part  of  the  Act  of  Congress  of  July  2,  1890 
entitled  '^An  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraint  and  Monopolies",  as 
amended,  commonly  known  as  the  Sherman  Act  and 
the  Clayton  Act.  The  purpose  of  [24]  this  action 
is  to  recover  damages  against  the  above-named  de- 
fendants for  injuring  plaintiff  in  its  business  of 
exhibiting  motion  pictures  in  the  Paradise  Theatre 
at  9110  South  Sepulveda  Boulevard,  Los  Angeles 
45,  California,  which  injury  proximately  resulted 
from  defendants'  violations  of  the  anti-trust  laws 
of  the  United  States;  and  to  restrain  and  enjoin 
the  defendants  from  continuing  the  illegal  monopoly 
and  the  combination,  conspiracies  and  contracts  in 
restraint  of  plaintiff's  trade  and  commerce. 

2.  The  business  of  producing,  distributing  and 
exhibiting  motion  pictures  and  the  activities  of  each 
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branch  of  the  motion-picture  industry  are  within 
or  directly  affect  trade  and  commerce  among  the 
several  states.  In  the  course  of  producing,  distrib- 
uting and  exhibiting  motion  pictures,  there  is  a 
constant,  contimious  stream  of  trade  in  commerce 
between  the  states  and  between  the  territories  of 
the  United  States,  consisting  of  the  solicitation  and 
making  of  contracts,  the  assemblage  of  personnel, 
property  and  material  at  the  studios  or  upon  loca- 
tion for  the  production  of  pictures,  the  transporta- 
tion of  negative  films  from  the  studios  to  the  labora- 
tories where  positive  prints  of  motion-x:>icture  films 
are  prepared  and  from  there  shipped  to  film  ex- 
changes throughout  the  United  States.  The  trans- 
portation of  said  film  from  said  exchanges  to  and 
from  motion  picture  theatres  located  in  the  areas 
served  by  the  respective  exchanges,  the  interchange 
of  said  films  between  each  exchange  and  other  ex- 
changes of  the  same  distributor  located  in  other 
states  and  territories  of  the  United  States,  and  the 
shipment  of  films  from  the  exchanges  throughout 
the  United  States  to  use  for  scrapping  and  final 
disposition. 

3.  Each  of  the  defendants  transacts  business  and 
maintains  offices  in  the  above-described  district  and 
division.  [25] 

II. 
Descrix)tion  of  Parties 

4.  The  plaintiff.  Paradise  Theatre  Building 
Corp.,  is  a  California  corporation  with  its  prin- 
cipal place  of  business  in  the  City  of  Los  Angeles, 
State  of  California.  Plaintiff  operates  and  has  since 
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August  23,  1950,  operated  the  Paradise  Theatre  at 
9110  South  Sepulveda  Boulevard,  Los  Angeles  45, 
California.  The  Paradise  Theatre  is  a  modern  build- 
ing erected  just  prior  to  August  23,  1950,  at  a  cost 
of  Four  Hundred  Eighty-eight  Thousand  Dollars 
($488,000.00),  seats  One  Thousand  Three  Hundred 
Fourteen  (1,314)  persons  and  has  substantial  and 
adequate  free  parking  facilities  and  is  equipped, 
staffed  and  supervised,  and  plaintiff  is  and  from 
the  last  mentioned  date  has  been  ready,  willing  and 
able  to  exhibit  the  best  motion  pictures  at  the 
earliest  dates  and  otherwise  operate  a  "first-run" 
Los  Angeles  motion  picture  theatre.  The  Paradise 
is  in  the  fast  growing  Westchester  community  of 
Forty  Thousand  (40,000)  persons  in  Southwest  Los 
Angeles. 

The  defendant  Fox  West  Coast  operates  the 
Loyola  Theatre  in  the  Westchester  community  on 
a  first-run  Los  Angeles  availability. 

5.  Defendant  Twentieth  Century-Fox  Film  Cor- 
poration, is  and  at  all  times  herein  mentioned  was 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York  and  is  engaged  in  the 
business  of  producing,  distributing  and  exhibiting 
motion  pictures  either  directly  or  indirectly  or 
through  subsidiary  or  associated  companies  in  vari- 
ous parts  of  the  United  States,  including  Los  An- 
geles, California,  and  in  foreign  countries. 

6.  Defendant  National  Theatres  Corporation,  a 
subsidiary  controlled  by  Twentieth  Century -Fox 
Film  Corporation,  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  [26]  and  exist- 
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ing  under  the  laws  of  the  State  of  Delaware,  with 
a  place  of  business  at  1609  West  Washington  Bou- 
levard, Los  Angeles,  California,  and  is  engaged  in 
the  business  of  exhibiting  motion  pictures,  either 
directly  or  through  associated  corporations  in  vari- 
ous parts  of  the  United  States  and  more  j)articu- 
larly  in  several  of  the  western  states,  including 
California,  and  in  the  City  of  Los  Angeles. 

7.  Defendant  Fox  West  Coast  Theatres  Corpo- 
ration, a  wholly  owned  subsidiary  of  National  Thea- 
tres Corporation,  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California,  with 
its  principal  place  of  business  at  1609  West  Wash- 
ington Boulevard,  Los  Angeles,  California,  and  is 
engaged  in  the  business  of  exhibiting  motion  pic- 
tures, either  directly  or  through  subsidiary  or  asso- 
ciated companies  in  various  parts  of  the  United 
States,  and  more  particularly  in  several  of  the 
western  states,  including  California,  and  in  the  City 
of  Los  Angeles. 

8.  Defendant  Warner  Bros.  Pictures,  Inc.,  is  and 
at  all  times  herein  mentioned  was  a  motion  pic- 
ture company  organized  and  existing  under  the 
laws  of  the  State  of  Delaware,  and  is  engaged  in 
the  business  of  X)roducing,  distributing  and  exhibit- 
ing motion  pictures  either  directly  or  through  sub- 
sidiary or  associated  companies,  in  various  parts 
of  the  United  States,  including  Los  Angeles,  Cali- 
fornia, and  in  foreign  countries. 

9.  Defendant  Warner  Bros.   Picture  Distribut- 
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ing  Corporation,  a  wholly  owned  subsidiary  of 
Warner  Bros.  Pictures,  Inc.,  is  and  at  all  times 
herein  mentioned  was  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York 
and  is  engaged  in  the  business  of  distributing  mo- 
tion pictures  in  various  parts  of  the  United  States, 
including  Los  Angeles,  California,  and  in  foreign 
countries. 

10.  Defendant  Paramount  Pictures,  Inc.,  is  and 
at  all  [27]  times  herein  mentioned  was  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  New  York  and  is  engaged  in  the  business 
of  producing,  distributing  and  exhibiting  motion 
pictures,  either  directly  or  through  subsidiary  or 
associated  companies,  in  various  parts  of  the  United 
States,  including  Los  Angeles,  California,  and  in 
foreign  countries. 

11.  Defendant  Paramoimt  Film  Distributing 
Corporation,  Inc.,  a  wholly  owned  subsidiary  of 
Paramount  Pictures,  Inc.,  is  and  at  all  times  herein 
mentioned  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Delaware,  and 
is  engaged  in  distributing  motion  pictures  in  vari- 
ous parts  of  the  United  States,  including  Los  An- 
geles, California,  and  in  foreign  countries. 

12.  Defendant  Loew's  Incorporated,  is  and  at 
all  times  herein  mentioned  was  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State 
of  Delaware,  and  is  engaged  in  the  business  of 
producing,  distributing  and  exhibiting  motion  pic- 
tures, either  directly  or  through  subsidiary  or  asso- 
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ciated  companies,  in  various  i^arts  of  the  United 
States,  including  Los  Angeles,  California,  and  in 
foreign  countries. 

13.  Defendant  Universal  Corporation,  is  and  at 
all  times  herein  mentioned  was  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State 
of  Delaware.  Prior  to  on  or  about  May  25,  1943, 
Universal  Pictures  Company,  Inc.  was  a  subsidi- 
ary controlled  by  Universal  Corporation^  which, 
prior  to  the  last-mentioned  date,  was  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Delaware  and  engaged  in  the  business  of  pro- 
ducing and  distributing  motion  pictures,  either  di- 
rectly or  through  subsidiary  or  associated  com- 
panion, in  various  parts  of  the  United  States, 
including  Los  Angeles,  California,  and  in  foreign 
countries.  On  the  last-mentioned  date  the  said  cor- 
porations merged  under  the  name  of  Universal  [28] 
Pictures  Company,  Inc. 

14.  Defendant  LTniversal  Film  Exchanges,  Inc. 
is  a  wholly  owned  subsidiary  of  Universal  Pictures 
Company,  Inc.,  or  Universal  Corporation,  and  is 
and  at  all  times  herein  mentioned  was  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  New  York,  and  is  engaged  in  the  business 
of  distributing  motion  pictures  in  various  parts  of 
the  United  States,  including  Los  Angeles,  Califor- 
nia, and  in  foreign  countries. 

15.  Defendant  United  Artists  Corporation  is  and 
at  all  times  herein  mentioned  was  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Delaware,  and  is  engaged  in  the  distribution  of 
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motion  pictures  in  various  parts  of  the  United 
States,  including  Los  Angeles,  California,  and  in 
foreign  countries. 

16.  The  true  names  or  capacity,  whether  corpo- 
rate, associate  or  otherwise  of  defendants  Doe  One 
to  Doe  Ten,  inclusive,  are  unknown  to  plaintiff  and 
plaintiff  therefore  designates  them  by  such  ficti- 
tious names  and  when  their  true  names  are  discov- 
ered this  complaint  and  these  proceedings  will  be 
amended  accordingly. 

17.  All  of  the  defendants  hereinabove  described 
are  engaged  in  production  and/or  distribution  of 
motion  pictures  either  directly  or  through  subsidi- 
ary companies  and  are  sometimes  hereinafter  re- 
ferred to  as  producers,  distributors  and  producer- 
distributors.  The  defendants  Fox  West  Coast 
Theatres  Corporation,  National  Theatres  Corpora- 
tion are  sometimes  hereinafter  referred  to  collec- 
tively as  Fox  West  Coast. 

18.  Fox  West  Coast  directly  or  through  subsidi- 
ary companies  owns,  controls  and  is  affiliated  with 
upwards  of  Two  Hundred  Fifty  (250)  theatres  in 
Los  Angeles  and  vicinity.  [29] 

III. 

The  Combination,  Conspiracy  and  Monopoly 

19.  All  of  the  defendants,  each  well  laiowing  and 
acquiescing  in  the  acts  of  the  other,  have  for 
many  years  last  past  conspired  and  combined  with 
each  other  and  each  corporation  within  itself,  by 
and  through  its  officers  and  employees,  unreason- 
ably to  restrain  and  monopolize  trade   and   com- 
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merce  and  pursuant  to  said  combinations  and  con- 
spiracies have,  in  effect,  unreasonably  restrained 
and  monopolized  trade  and  conmierce  in  the  pro- 
duction, distribution  and  exhibition  of  motion  pic- 
tures in  the  United  States,  including  the  State  of. 
California,  and,  more  particularly,  in  the  City  of 
Los  Angeles  and  vicinity,  all  in  violation  of  Sec- 
tions 1  and  2  of  the  Sherman  Act. 

20.  As  a  part  and  parcel  of  the  aforesaid  con- 
spiracy the  distril)utor  defendants  have  more  par- 
ticularly : 

a)  Refused  to  license,  sell  or  furnish  motion 
pictures  to  plaintiff  for  exhibition  on  a  first-run 
Los  Angeles  availability; 

b)  Refused  plaintiff  the  right  to  license  motion 
pictures  on  such  a  run  as  to  enable  plaintiff  to 
compete  with  the  defendant's  Pox  West  Coast 
Loyola  Theatre; 

c)  Agreed  to  permit  the  defendant's  National 
Theatres  and  Fox  West  Coast  to  create,  establish, 
maintain  and  pei^petuate  a  buying  pool  and  com- 
bine in  Southern  California,  including  the  City  of 
Los  Angeles,  California ; 

d)  The  said  buying  pool  and  combine  was 
founded  for  the  purpose  and  within  the  intent  and 
effect  of  giving  the  National  Theatres  and  Fox 
West  Coast  a  monopolistic  buying  power  which  has 
been  used  by  said  National  Theatre  and  Fox  West 
Coast  to  control  the  [30]  licensing  of  film  to  Fox 
West  Coast  Theatres  in  Southern  California  and 
Los  Angeles  on  preferential  clearances,  terms  and 
conditions. 
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IV. 

Effect  of  Government's  Major  Motion  Picture  Case 

21.  Under  the  provisions  of  Section  16  of  Title 
15,  U.S.C.A.,  a  final  judgment  rendered  in  a  suit 
brought  l3y  the  United  States  to  the  effect  that  a 
defendant  has  violated  the  anti-trust  laws  shall  be 
prima  facie  CAddence  against  such  defendant  in  any 
suit  brought  by  any  other  party  against  such  de- 
fendant under  said  laws  as  to  all  matters  respect- 
ing which  the  said  judgment  would  be  an  estoppel 
as  between  the  parties  thereto. 

22.  On  July  20,  1938,  the  United  States  of  Amer- 
ica filed  a  complaint  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New 
York  against  Paramount  Pictures,  Inc. ;  Paramount 
Film  Distributing  Corporation;  Loew's,  Inc.;  RKO 
Radio  Pictures,  Inc.;  Columbia  Pictures  Corpora- 
tion; United  Artists  Corporation;  Universal  Cor- 
poration; Universal  Pictures  Company,  Inc.; 
Twentieth  Century  -  Fox  and  National  Theatres 
Corporation,  among  others,  charging  violations  of 
the  anti-trust  laws.  (United  States,  v.  Paramount 
Pictures,  et  al..  Civil  Action  No.  87-273.)  On  No- 
vember 14,  1940,  an  amended  and  supplemental 
complaint  was  filed  against  the  same  defendants. 
Before  trial,  negotiations  for  settlement  resulted 
in  the  entry  of  a  consent  decree,  reserving  to  the 
United  States  the  right  at  the  end  of  a  three-year 
trial  period  to  seek  the  relief  prayed  for  in  the 
amended  complaint.  At  the  end  of  the  three-year 
period,  the  United  States  moved  for  trial  against 
all    defendants.    The    District    Court,    after    trial, 
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found  that  defendants  had  violated  Sections  1  and 
2  of  the  Sherman  Act.  [31] 

23.  On  May  3,  1948,  the  Supreme  Court  of  the 
United  States  affirmed  the  judgment  of  the  Dis- 
trict Court  that  defendants  had  violated  Sections 
1  and  2  of  the  Sherman  Act.  This  judgment  in 
favor  of  the  United  States  would  be  an  estoppel 
between  the  parties  thereto  as  to  the  monopoly, 
conspiracies,  combination  and  contracts  pleaded  in 
this  complaint  by  plaintiff  herein. 

24.  On  Feln-uary  8,  1950,  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York 
entered  a  final  decree  against  Twentieth  Century- 
Fox;  National  Theatres  Corporation;  Loew's  In- 
corporated; Warner  Bros.  Pictures,  Inc.;  Warner 
Bros.  Pictures  Distributing  Corporation;  Universal 
Corporation;  Universal  Film  Exchanges,  Inc.;  and 
United  Artists  Corporation,  et  al.  prohibiting, 
among  other  things,  the  buying  or  leasing  of  films 
on  a  circuit  basis,  granting  clearance  between  thea- 
tres not  in  substantial  competition;  and  directing 
that  Twentieth  Century-Fox  and  others  divorce 
their  production  and  distribution  business  from 
their  exhibition  business.  The  decree  provided  fur- 
ther that  the  burden  of  sustaining  the  legality  of 
a  clearance  is  on  the  distributor. 

V. 

Particular  Acts  of  Defendants  and  the  Effects  of 
the  Combination,  Conspiracy  and  Monopoly  on 
Plaintiff 

25.  For  the  year  last  past  and  to  the  present 
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time  all  of  the  distributor  defendants,  and  each  of 
them,  in  pursuance  and  in  furtherance  of  said  con- 
spiracy; and  in  retaining  the  effects  of  the  con- 
spiracy and  in  violation  of  the  Anti-Trust  laws  of 
the  United  States,  have: 

a)  Refused  to  license,  sell  or  furnish  motion  pic- 
tures to  plaintiff  for  exhibition  on  a  first-run  Los 
Angeles  availability.  Refused  plaintiff  the  right  to 
[32]  license  motion  pictures  on  such  a  run  so  as 
to  enable  it  to  comx)ete  with  Fox  West  Coast's 
Loyola  Theatre; 

b)  Permitted  chain  operated  theatres  to  continue 
their  monopoly  of  exhibiting  motion  pictures  on 
early  runs; 

c)  Arbitrarily,  unfairly  and  wrongfully  fixed  the 
run  selection  or  clearances  (the  time  which  elapses 
between  runs  of  the  same  pictures  in  different  thea- 
tres) of  motion  pictures  in  favor  of  other  theatres, 
including  Fox  West  Coast,  to  preclude  plaintiff's 
Paradise  Theatre  in  the  Westchester  community 
from  operating  on  a  first-run  Los  Angeles  avail- 
ability ; 

d)  Permitted  the  Loyola  Theatre,  operated  by 
Fox  West  Coast,  to  continue  its  monopoly  in  West- 
chester of  exhibiting  motion  pictures  on  a  first-run 
Los  Angeles  availability; 

e)  Refused  to  license  plaintiff  the  right  to  ex- 
hibit motion  pictures  on  a  first-run  Los  Angeles 
availability  thereby  perpetuating  the  monopoly  of 
the  Loyola  Theatre  in  exhibiting  motion  pictures  in 
Westchester  on  a  first-run  Los  Angeles  availability; 

f)  Pursued  a  like  policy  in  refusing  plaintiff 
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the  right  to  exhibit  motion  pictures  in  Westchester 
on  a  first-run  Los  Angeles  availability; 

g)  Granted  clearances  between  theatres  not  in 
substantial  competition  with  plaintiff,  including, 
among  others,  theatres  in  Hollywood,  theatres  on 
Wilshire  Boulevard,  a  theatre  on  Western  Avenue 
and  theatres  in  downtown  Los  Angeles; 

h)  Granted  clearances  to  chain  operated  theatres 
in  Liglewood  over  plaintiff's  theatre  located  in 
Westchester.  The  said  theatres  include  the  Imperial, 
Rio,  Southside,  United  Artists,  Academy,  Fox, 
Fifth  Avenue,  Century  Drive-In,  [33]  and  the  Ritz ; 

i)  Required  bidding  for  pictures  between  theatres 
not  in  substantial  competition,  i.e.  between  the 
Paradise  Theatre  and  the  Imperial,  Rio,  Southside, 
United  Artists,  Academy,  Fox,  Fifth  Avenue,  Cen- 
tury Drive-In,  and  Ritz  Theatres; 

j)  Refused  to  regularly  license,  sell  or  furnish 
motion  pictures  to  the  plaintiff  for  exhibition  in 
Westchester  seven  (7)  days  after  first-run  Los 
Angeles  closing  except  by  bidding  against  Ingle- 
wood  theatres; 

k)  Permitted  Fox  West  Coast  Theatres  Corpo- 
ration's Academy  Theatre  and  Warner's  Beverly 
Theatre  to  exhibit  pictures  within  seven-day  clear- 
ance after  first-run  Los  Angeles  closing  and  denied 
this  availability  to  plaintiff  although  plaintiff  is 
farther  from  downtown  Los  Angeles  and  Holly- 
wood than  the  aforesaid  Fox  West  Coast  and 
Warner  theatres; 

1)    Permitted  Fox  West  Coast  Theatres  to  con- 
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tinue  first-runs  in  their  theatres  without  any  clear- 
ance (moreover) ; 

m)  Favored  Fox  West  Coast  and  other  exhibitor 
defendants  and  discriminated  against  the  plaintiff 
with  respect  to  the  terms  or  licensing  of  motion 
pictures,  including  selection,  run  and  clearance,  des- 
ignation of  play  dates,  rentals,  charges,  alloAvances, 
price,  road  show  engagements,  previews,  classifica- 
tion of  films  and  other  conditions  and  privileges  in 
connection  with  exhibition  of  motion  pictures. 

n)  Permitted  chain  operated  theatres  to  enjoy 
a  monopoly  in  the  early  run  exhibition  of  motion 
pictures  by  means  other  than  aforesaid  which  are 
presently  unknown  to  plaintiff  but  which  plaintiff 
prays  leave  to  add  to  this  [34]  complaint  when  the 
same  shall  have  been  more  particularly  ascertained. 

26.  The  plaintiff  believes  and  therefore  alleges 
that  representatives  of  each  of  the  distributor  de- 
fendants have  inspected  or  are  otherwise  aware 
that  plaintiff's  Paradise  Theatre  has  new  and  mod- 
ern physical  equipment,  free  parking  and  a  seating 
capacity  in  excess  of  1,300. 

27.  The  plaintiff  believes  and  therefore  alleges 
that  said  defendants  are  aware  that  plaintiff's 
Paradise  Theatre  is  located  in  Westchester  on 
Sepulveda  Boulevard  in  close  proximity  to  the 
Loyola  Theatre  operated  by  Fox  West  Coast  as 
a  first-rim  Los  Angeles  theatre. 

28.  The  plaintiff  believes  and  therefore  alleges 
that  the  defendant  distributors  in  refusing  to  li- 
cense plaintiff  films  for  exhibition  first-run  Los 
Angeles  in  its  Paradise  Theatre  and  otherwise  ex- 
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eluding  plaintiff  from  competing  for  pictures  on  a 
first-run  Los  Angeles  availability  did  so  each  of 
said  defendants  knowing  that  the  others  were  doing 
the  same  thing. 

29.  The  plaintiff  believes  and  therefore  alleges 
that  at  all  times  since  its  completion  and  opening 
of  the  Paradise  Theatre  that  the  defendant  Fox 
West  Coast  has  used  the  buying  power  of  its  many 
theatres  to  obtain  fihii  from  the  distributor  defend- 
ants on  preferential  clearances,  terms  and  condi- 
tions to  those  offered  plaintiff. 

30.  The  plaintiff  at  all  times  herein  mentioned 
has  desired  to  operate  its  theatre  first-run  Los  An- 
geles availability  and  has  been  willing,  ready  and 
able  to  pay  first-run  rentals  to  exhibit  pictures  on 
a  first-run  Los  Angeles  availability  in  its  Paradise 
Theatre  in  Westchester  and  has  so  informed  the 
defendant  distributors  herein.  The  plaintiff  has 
moreover  offered  to  negotiate  for  licenses  to  exhibit 
pictures  in  its  [35]  Paradise  Theatre  in  West- 
chester seven  (7)  days  after  they  have  been  ex- 
hibited first-run  in  Los  Angeles,  without  clearance 
over  theatres  in  Tnglewood  or  elsewhere. 

31.  On  June  7,  1951,  pursuant  to  the  n^dgment 
of  February  8,  1950,  the  Government  and  Twen- 
tieth Century-Fox  entered  into  a  consent  decree 
which  took  cognizance  of  the  Loyola  Theatre's  mo- 
nopoly of  the  exhibition  of  first-run  pictures  in 
Westchester.  The  decree  provided  that  Twentieth 
Century-Fox's  subsidiary  National  Theatres  Cor- 
poration has  the  option  of  divesting  itself  of  the 
Loyola  Theatre  in  Westchester  or  subjecting  it  to 
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a  60%  major  product  limitation  if  an  independent 
exhibitor  is  not  afforded  reasonable  opportunity  to 
procure  films  on  the  availability  afforded  the 
Loyola. 

32.  By  the  reason  of  monopolies  of  the  defendants 
in  the  production,  distribution  and  exhibition  of 
motion  pictures  and  of  the  combinations,  conspira- 
cies and  otherwise  illegal  and  wrongful  activity 
and  restraint  of  the  defendants  as  aforesaid,  the 
business  of  plaintiff  as  an  independent  exhibitor 
has  been  seriously  impaired,  injured  and  damaged 
and  plaintiff  has  suffered  great  damage  and  oper- 
ating losses  and  loss  of  profits  and  good  will  and 
reputation  and  prestige  of  its  theatre  as  a  fine 
motion  picture  house  has  been  seriously  and  irre- 
parably impaired  and  injured  and  to  the  unfair 
and  wrongful  advantage  of  exhibitor  defendants. 
Plaintiff  has  been  compelled  and  is  paying  unrea- 
sonable and  discriminatory  rentals  and  has  been 
compelled  and  is  compelled  to  play  inferior  pic- 
tui'es  on  unfair  and  discriminatory  terms  to  the 
damage  and  loss  of  plaintiff  and  to  the  advantage 
of  exhibitor  defendants  and  plaintiff  is  losing  pa- 
tronage for  pictures  and  good  will  and  otherwise 
continues  to  be  threatened  with  further  loss  and 
damage  by  reason  of  the  defendants'  violation  of 
the  anti-trust  [36]  laws  of  the  United  States. 

33.  Plaintiff's  investment  of  approximately  Four 
Hundred  Eighty-eight  Thousand  Dollars  ($488,- 
000.00)  in  the  Paradise  Theatre  predicated  on  its 
suitability  for  operation  as  a  high-class  first-run 
theatre  and  upon  the  revenue  to  be  derived  from 
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such  an  operation  is  placed  in  serious  jeopardy  of 
substantial  or  total  loss. 

34.  Plaintiff's  losses  to  date,  comprising  operat- 
ing loss,  good  will,  loss  of  reasonable  profit  and 
return  on  investment  as  a  result  of  defendants' 
violation  of  the  anti-trust  laws  as  aforesaid,  are  in 
excess  of  $100,000.00.  Plaintiff  will  suffer  damages 
in  the  future  in  a  simi  or  sums  at  this  time  un- 
known in  that  it  now  appears  that  defendants'  ac- 
tivities will  force  plaintiff  to  close  its  theatre  caus- 
ing plaintiff  further  and  tremendous  losses,  and 
when  the  extent  thereof  shall  be  ascertained,  plain- 
tiff seeks  leave  to  amend  this  comx:)laint  to  set 
forth  the  amount  of  said  losses. 

Wherefore,  Plaintiff  Prays: 

1.  That  summons  issue  to  each  of  the  defendants, 
commanding  it  to  appear  herein  and  to  answer  the 
allegations  contained  in  this  complaint,  and  to  abide 
by  and  perform  such  orders  and  decrees  as  the 
Court  may  make  in  the  premises; 

2.  That  plaintiff  receive  with  interest  as  dam- 
ages for  the  injury  to  its  business  the  sum  of  One 
Hundred  Thousand  Dollars  ($100,000.00)  and  that 
the  said  sum  be  tre])lod  to  Three  Hundred  Thou- 
sand Dollars  ($300,000.00)  and  that  the  Court 
award  a  reasonable  attorney's  fee  in  accordance 
with  Section  4  of  the  Clayton  Act  (15  U.S.C.A.  15). 
in  such  cases  made  and  provided ; 

3.  That  defendants  and  each  of  them  be  perma- 
nently enjoined  and  restrained  from  each  and  every 
one  of  the  unlawful  practices  alleged  in  plaintiff's 
complaint; 
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4.  That  the  aforesaid  combination  and  conspir- 
acy, [37]  contracts,  agreements,  arrangements,  and 
understandings  in  restraint  of  interstate  trade  and 
commerce,  conspiracy  to  monopolize,  attempts  to 
monopolize  and  monopolization  of  interstate  trade 
and  commerce  be  adjudged  and  decreed  to  be  un- 
lawful, and  that  the  contracts,  agreements,  arrange- 
ments and  imderstandings  and  practices  alleged  in 
this  complaint  be  adjudged  and  decreed  to  be  in 
violation  of  Sections  1  and  2  of  the  Sherman  Act; 

5.  That  the  Court  adjudge  and  decree  that  the 
defendants  have  combined  and  conspired  to  restrain 
unreasonably  and  have  conspired  to  monopolize, 
attempted  to  monoioolize  and  have  monopolized  the 
interstate  trade  and  commerce  in  the  licensing,  sup- 
ply and  exhibition  of  motion  pictures  in  violation 
of  Sections  1  and  2  of  the  Sherman  Act. 

6.  The  defendants  and  any  of  their  subsidiaries 
or  affiliated  companies,  their  officers,  directors, 
agents  and  employees  and  their  respective  succes- 
sors, assignees  or  transferees  be  enjoined  from 
agreeing,  combining,  conspiring  or  contracting  with 
each  other  or  with  any  other  person  or  corpora- 
tion whatsoever  to  restrain,  control  or  eliminate 
competition  among  themselves  or  with  others,  from 
restraining  in  any  way  and  from  agreeing  on  the 
prices,  terms  or  conditions  in  the  licensing,  supply 
and  exhibition  of  motion  pictures  in  the  State  of 
California  or  from  conspiring  or  attempting  to  mo- 
nopolize, or  monopolizing  the  interstate  trade  and 
commerce  herein  alleged; 
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7.  That  the  Court  issue  a  preliminary  injunc- 
tion prohibiting  the  defendants,  and  each  of  them, 
and  their  officials,  directors,  agents  and  employees 
from  continuing  to  boycott  plaintiff's  theatre  by 
agreement  or  concert  of  action; 

8.  That  plaintiff  recover  its  costs  herein;   and 

9.  That  the  plaintiff  have  such  other  and  further 
relief  as  the  Court  may  deem  proper. 

JOSEPH  L.  ALIOTO, 
ELWOOD  S.  KENDRICK, 
/s/  By  ELWOOD  S.  KENDRICK, 

Attorneys  for  Plaintiff 

Please  Take  Notice  that  plaintiff  demands  trial 
by  jury  in  this  action.  [39] 

Acknowledgment  of  Service  Attached.  [40] 

[Endorsed] :  Filed  January  23,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  LOEWS,  INCORPORATED 

Defendant  Loew's,  Incorporated,  for  answer  to 
plaintiff's  first  amended  complaint,  admits,  denies 
and  alleges  as  follows: 

First  Defense 

1.  Denies  the  allegations  of  Paragraph  1  of  said 
complaint. 

2.  Denies  the  allegations  of  Paragraph  2  of  said 
complaint   except   as   hereinafter   admitted   or   al- 
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leged.  Alleges  that  this  defendant  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  of  said  paragraph 
with  respect  to  defendants  other  than  this  defend- 
ant. Admits  [41]  that  many,  but  not  all,  phases 
of  the  distribution  activities  of  Loew's  Incoi'po- 
rated  are  in  or  directly  affect  trade  and  commerce 
among  the  several  states. 

3.  Denies  the  allegations  of  Paragraph  3  of  said 
complaint  except  as  hereinafter  admitted  or  alleged. 
Alleges  that  this  defendant  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  of  said  paragraph  with  re- 
spect to  defendants  other  than  this  defendant.  Ad- 
mits that  Loew's,  Incorporated  transacts  business 
and  maintains  an  office  in  the  Southern  District  of 
California,  Central  Di^-ision. 

4.  Alleges  that  this  defendant  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  of  Paragraph  4  of 
said  complaint  except  admits  that  the  Paradise 
Theatre  is  a  modern  building  located  at  9110  South 
Sepulveda  Blvd.  in  that  section  of  the  City  of  Los 
Angeles  sometimes  kno\^^l  as  ^ 'West Chester". 

5.  Alleges  that  this  defendant  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allesrations  of  Paragraphs  5,  6, 
7,  8,  9,  10,  11,  13,  14,  15,  16,  17  and  18  of  said 
complaint. 

6.  Denies  the  allegations  of  Paragraph  12  of 
said  complaint  except  as  hereinafter  admitted  or 
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alleged.  Admits  and  alleges  that  Loew's,  Incorpo- 
rated is  and  for  many  years  past  has  been  a  cor- 
poration organized  and  existing  imder  the  laws  of 
the  State  of  Delaware,  is  engaged  in  the  business 
of  producing  motion  pictures  in  various  parts  of 
the  United  States,  principally  in  the  [41-xV]  State 
of  California,  and  distributing  motion  pictures  in 
various  parts  of  the  United  States,  including  Los 
Angeles,  California,  and  owns  stock  in  corporations 
which  own  or  operate  motion  picture  theatres  in 
various  parts  of  the  United  States. 

7.  Denies  the  allegations  of  Paragraphs  19  and 
20  of  said  complaint. 

8.  Denies  the  allegations  of  Paragraphs  21,  22, 
23,  24,  and  31  of  said  complaint  except  admits  and 
alleges  that  on  July  20,  1938,  the  United  States  of 
America  commenced  an  action  in  the  United  States 
District  Court  for  the  Southern  District  of  New 
York  against  Paramoimt  Pictures,  Inc.,  Paramount 
Film  Distributing  Corporation,  Loew's,  Inc.,  RKO 
Radio  Pictures,  Inc.,  Columbia  Pictures  Corpora- 
tion, United  Artists  Corporation,  Universal  Corpo- 
ration, Universal  Pictures  Company,  Inc.,  Twen- 
tieth Century-Fox  Film  Corporation,  and  National 
Theatres  Corporation,  among  others,  being  Equity 
No.  87-273  in  the  records  and  files  of  said  Court, 
and  that  the  proceedings  had  and  the  judgments 
and  decrees  entered  in  said  action  are  as  shown  in 
the  records  and  files  of  said  Court  in  said  action. 

9.  Denies  the  allegations  of  Paragraph  25  of 
said  complaint. 
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10.  Denies  the  allegations  of  Paragraphs  26,  27, 
28,  29  and  30  of  said  complaint  except  as  herein- 
after admitted  or  alleged.  Alleges  that  this  defend- 
ant is  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations 
of  said  paragraphs  with  respect  to  defendants  other 
[42]  than  this  defendant.  Admits  that  Loew's,  In- 
corporated is  and  has  been  aware  that  the  Paradise 
Theatre  is  a  modern  building  with  new  and  modern 
physical  equipment  and  is  located  at  9110  South 
Sepulveda  Boulevard,  approximately  2000  feet  re- 
moved from  the  Loyola  Theatre,  which  is  located 
at  the  intersection  of  Manchester  Avenue  and  Se- 
pulveda Boulevard. 

11.  Denies  the  allegations  of  Paragraphs  32,  33 
and  34. 

Second  Defense 

12.  Said  complaint  fails  to  state  a  claim  against 
this  defendant  upon  which  relief  can  be  granted. 

Dated:    March  18,  1952. 

O'MELVENY  &  MYERS, 
HOMER  I.  MITCHELL, 
PHILIP  F.  WESTBROOK,  JR., 
BENNETT  W.  PRIEST, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  defendant  Loew's, 
Incorporated  [43] 

Affidavit  of  Service  by  Mail  Attached.  [44] 

[Endorsed] :  Filed  March  18,  1952. 
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ANSWER  OF  UXIVERSAL  PICTURES  COM- 
PANY, IXC.  AXD  UNIVERSAL  FILM  EX- 
CHANGES, INC. 

Defendants  Universal  Pictures  Company,  Inc. 
(sued  herein  as  L^niversal  Corporation)  and  Uni- 
versal Film  Exchans^es,  Inc.,  for  answer  to  plain- 
tiff's first  amended  complaint,  admit,  deny  and 
allege  as  follows: 

First  Defense 

1.  Deny  the  allegations  of  Paragraph  1  of  said 
complaint. 

2.  Deny  the  allegations  of  Paragraph  2  of  said 
complaint  except  as  hereinafter  admitted  or  alleged. 
Allege  that  these  defendants  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  [45]  of  said  para- 
graph with  respect  to  defendants  other  than  these 
defendants.  Admit  that  many,  but  not  all,  phases 
of  the  distribution  activities  of  Universal  Film 
Exchanges,  Inc.  are  in  or  directly  affect  trade  and 
commerce  among  the  several  states. 

3.  Deny  the  allegations  of  Paragraph  3  of  said 
complaint  except  as  hereinafter  admitted  or  al- 
leged. Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  tnith  of  the  allegations  of  said  paragraph 
with  respect  to  defendants  other  than  these  defend- 
ants. Admit  that  Universal  Pictures  Company,  Inc. 
and  Universal  Film  Exchanges,  Inc.  transact  busi- 
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ness  and  maintain  an  office  in  the  Southern  District 
of  California,  Central  Division. 

4.  Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  of  Paragraph 
4  of  said  complaint  except  admit  that  the  Paradise 
Theatre  is  a  modern  building  located  at  9110  South 
Sepulveda  Blvd.  in  that  section  of  the  City  of  Los 
Angeles  sometimes  known  as  ''Westchester". 

5.  Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  of  Paragraphs 
5,  6,  7,  8,  9,  10,  11,  12,  15,  16,  17  and  18  of  said 
complaint. 

6.  Deny  the  allegations  of  Paragraphs  13  and 
14  of  said  complaint  except  as  hereinafter  admitted 
or  alleged.  Admit  and  allege  that  Universal  Film 
Exchanges,  Inc.  is  a  wholly  owned  subsidiary  of 
Universal  Pictures  Co.,  Inc.,  is  and  for  many  years 
[46]  past  has  been  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York, 
and  is  engaged  in  the  business  of  distributing  mo- 
tion pictures  in  various  parts  of  the  United  States, 
including  Los  Angeles,  California.  Admit  and  al- 
lege that  Universal  Pictures  Company,  Inc.  is  and 
for  many  years  past  has  been  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Delaware  and  is  engaged  in  the  business  of  pro- 
ducing motion  pictures  in  various  parts  of  the 
United  States,  principally  in  California.  Admit  and 
allege  that,  prior  to  on  or  about  May  25,  1943,  the 
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corporate  name  of  Universal  Pictures  Company, 
Inc.  was  Universal  Corporation,  and  Universal 
Pictures  Company,  Inc.  was  a  subsidiary  of  Uni- 
versal Corporation  and  that,  on  or  about  said  date, 
Universal  Pictures  Company,  Inc.  was  merged  into 
Universal  Corporation,  and  the  corporate  name  of 
Universal  Corporation  was  changed  to  Universal 
Pictures  Company,  Inc. 

7.  Deny  the  allegations  of  Paragraphs  19  and 
20  of  said  complaint. 

8.  Deny  the  allegations  of  Paragi^aphs  21,  22, 
23,  24  and  31  of  said  complaint  except  as  herein- 
after admitted  or  alleged.  Admit  that,  on  July  20, 
1938,  the  United  States  of  America  commenced  an 
action  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York  against  Paramount 
Pictures,  Inc.,  Paramount  Film  Distributing  Cor- 
poration, Loew's,  Inc.,  RKO  Radio  Pictures,  Inc., 
Columbia  Pictures  Corporation,  United  Artists 
Corporation,  Universal  Corporation,  Universal  Pic- 
tures Company,  Inc.,  Twentieth  Century-Fox  Film 
Corporation,  and  National  Theatres  Corporation, 
among  others,  being  Equity  No.  87-273  in  the  rec- 
ords and  files  of  said  Court,  and  that  the  proceed- 
ings [47]  had  and  the  judgment  and  decrees  en- 
tered in  said  action  are  as  shown  in  the  records 
and  files  of  said  Court  in  said  action. 

9.  Deny  the  allegations  of  Paragraph  25  of  said 
complaint. 

10.  Deny  the  allegations  of  Paragraphs  26,  27, 
28,  29  and  30  of  said  complaint  except  as  herein- 
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after  admitted  or  alleged.  Allege  that  these  defend- 
ants are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the 
allegations  of  said  paragraphs  with  respect  to  de- 
fendants other  than  these  defendants.  Admit  that 
Universal  Film  Exchanges,  Inc.  is  and  has  been 
aware  that  the  Paradise  Theatre  is  a  modern  build- 
ing with  new  and  modern  physical  equipment  and 
is  located  at  9110  South  Sepulveda  Boulevard,  ap- 
proximately 2000  feet  removed  from  the  Loyola 
Theatre,  which  is  located  at  the  intersection  of 
Manchester  Avenue  and  Sepulveda  Boulevard. 

11.  Deny  the  allegations  of  Paragraphs  32,  33 
and  34. 

Second  Defense 

12.  Said  complaint  fails  to  state  a  claim  against 
these  defendants  upon  which  relief  can  be  granted. 

Dated:    March  18,  1952. 

O'MELVENY  &  MYERS, 
HOMER  I.  MITCHELL, 
PHILIP  F.  WESTBROOK,  JR., 
BENNETT  W.  PRIEST, 
/s/  By  HOMER  I.  MITCHELL, 
Attorneys  for  Defendants  Universal  Pictures  Com- 
pany, Inc.  and  Universal  Film  Exchanges,  Inc. 

Affidavit  of  Service  by  Mail  Attached.  [49] 

[Endorsed] :  Filed  March  18,  1952. 
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ANSWER  OF  WARNER  BROS.  PICTURES, 
IXC.  AND  WARNER  BROS.  PICTURES 
DISTRIBUTING  CORPORATION 

Defendants  Warner  Bros.  Pictures,  Inc.  and 
Warner  Bros.  Pictures  Distributing  Corporation, 
for  answer  to  plaintiff's  first  amended  comi)laint, 
admit,  deny  and  allege  as  follows: 

First  Defense 

1.  Deny  the  allegations  of  Paragraph  1  of  said 
complaint. 

2.  Deny  the  allegations  of  Paragraph  2  of  said 
complaint  except  as  hereinafter  admitted  or  alleged. 
Allege  that  these  defendants  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  of  said  paragraph 
with  respect  to  defendants  other  than  these  [50] 
defendants.  Admit  that  many,  but  not  all,  phases 
of  the  distribution  activities  of  Warner  Bros.  Pic- 
tures Distributing  Corporation  are  in  or  directly 
affect  trade  and  commerce  among  the  several  states. 

3.  Deny  the  allegations  of  Paragraph  3  of  said 
complaint  except  as  hereinafter  admitted  or  alleged. 
Allege  that  these  defendants  are  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  of  said  paragraph  with  re- 
spect to  defendants  other  than  these  defendants. 
Admit  that  Warner  Bros.  Pictures,  Inc.,  and  War- 
ner Bros.  Pictures  Distributing  Corporation  each 
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transact   business   and   maintain   an   office   in   the 
Southern  District  of  California,  Central  Division. 

4.  Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  of  Paragraph 
4  of  said  complaint  except  admit  that  the  Paradise 
Theatre  is  a  modern  building  located  at  9110  South 
Sepulveda  Blvd.  in  that  section  of  the  City  of  Los 
Angeles  sometimes  known  as  ''Westchester". 

5.  Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  of  Para- 
graphs 5,  6,  7,  10,  11,  12,  13,  14,  15,  16,  17  and  18 
of  said  complaint. 

6.  Deny  the  allegations  of  Paragraphs  8  and  9 
of  said  complaint  except  as  hereinafter  admitted  or 
alleged.  Admit  and  allege  that  Warner  Bros.  Pic- 
tures, Inc.  is  and  for  many  years  past  [51]  has 
been  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Delaware,  is  engaged  in  the 
business  of  producing  motion  pictures  in  various 
parts  of  the  United  States,  principally  in  the  State 
of  California,  and  owns  stock  in  corporations  which 
own  or  operate  theatres  in  various  parts  of  the 
United  States,  including  Los  Angeles,  California. 
Admit  and  allege  that  Warner  Bros.  Pictures  Dis- 
tributing Corporation  is  a  wholly  owned  subsidiary 
of  Warner  Bros.  Pictures,  Inc.,  is  and  for  many 
years  past  has  been  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York, 
and  is  engaged  in  the  business  of  distributins:  mo- 
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tion  pictures  in  various  parts  of  the  United  States, 
including  Los  Angeles,  California. 

7.  Deny  the  allegations  of  Paragraphs  19  and  20 
of  said  complaint. 

8.  Deny  the  allegations  of  Paragraphs  21,  22,  23, 
24  and  31  of  said  complaint  except  admit  and  al- 
lege that,  on  July  20,  1938,  the  United  States  of 
America  filed  a  petition  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York 
against  Paramount  Pictures  Inc.,  Paramount  Fihii 
Distributing  Corporation,  Loew's,  Inc.,  RKO  Radio 
Pictures,  Inc.,  Columbia  Pictures  Corporation, 
United  Artists  Corporation,  Universal  Corporation, 
Universal  Pictures  Company,  Inc.,  Twentieth  Cen- 
tury-Fox Film  Corporation,  and  National  Theatres 
Corporation,  amonsc  others,  being  Equity  No.  87-273 
in  the  records  and  files  of  said  Court,  and  that  the 
proceedings  had  and  the  judgments  and  decrees 
entered  in  said  action  are  as  shown  in  the  records 
and  files  of  said  Court  in  said  action.  [52] 

9.  Deny  the  allegations  of  Paragraph  25  of  said 
complaint. 

10.  Deny  the  allegations  of  Paragraphs  26,  27, 
28,  29  and  30  of  said  complaint  except  as  herein- 
after admitted  or  alleged.  Allege  that  these  defend- 
ants are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions of  said  paragraphs  with  respect  to  defendants 
other  than  these  defendants.  Admit  that  Warner 
Bros.  Pictures  Distributing  Corporation  is  and  has 
been  aware  that  the  Paradise  Theatre  is  a  modem 
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building  with  new  and  modern  physical  equipment 
and  is  located  at  9110  South  Sepulveda  Boulevard, 
approximately  2000  feet  removed  from  the  Loyola 
Theatre,  which  is  located  at  the  intersection  of  Man- 
chester Avenue  and  Sepulveda  Boulevard. 

11.  Deny  the  allegations  of  Paragraphs  32,  33 
and  34. 

Second  Defense 

12.  Said  complaint  fails  to  state  a  claim  against 
these  defendants  upon  which  relief  can  be  granted. 

Dated:  March  18,  1952. 

O'MELVENY  &  MYERS, 
HOMER  I.  MITCHELL, 
PHILIP  F.  WESTBROOK,  JR., 
BENNETT  W.  PRIEST, 
/s/  By  HOMER  I.  MITCHELL, 
Attorneys  for  defendants  Warner  Bros.  Pictures, 
Inc.  and  Warner  Bros.  Pictures  Distributing 
Corporation.  [53] 

Affidavit  of  Service  by  Mail  Attached.  [54] 

[Endorsed] :  Filed  March  18,  1952.  [53] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  PARAMOUNT  PICTURES  INC. 
AND  PARAMOUNT  FILM  DISTRIBUT- 
ING CORPORATION 

Defendants  Paramount  Pictures  Inc.,  a  dissolved 
corporation,  and  Paramount  Film  Distributing  Cor- 
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poration,   for  answer  to   plaintiff's  first   amended 
comiDlaint,  admit,  deny  and  allege  as  follows: 

First  Defense 

1.  Deny  the  allegations  of  Paragraph  1  of  said 
complaint. 

2.  Deny  the  allegations  of  Paragi'aph  2  of  said 
complaint  except  as  hereinafter  admitted  or  alleged. 
Allege  that  these  defendants  are  without  knowledge 
or  information  sufficient  to  fonn  a  belief  as  to  the 
truth  of  the  allegations  of  said  [55]  paragraph 
vni\\  respect  to  defendants  other  than  these  defend- 
ants. Admit  that  many,  but  not  all,  phases  of  the 
distribution  activities  of  Paramount  Film  Distrib- 
uting Corporation  are  in  or  directly  affect  trade  and 
commerce  among  the  several  states. 

3.  Deny  the  allegations  of  Paragraph  3  of  said 
complaint  except  as  hereinafter  admitted  or  alleged. 
Allege  that  these  defendants  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  of  said  paragraph 
with  respect  to  defendants  other  than  these  defend- 
ants. Admit  that,  prior  to  December  31,  1949,  Para- 
moimt  Pictures  Inc.  transacted  business  and  main- 
tained an  office  in  the  Southern  District  of 
California,  Central  Division,  and  that  subsequent 
to  December  31,  1949,  Paramount  Film  Distribut- 
ing Corporation  has  transacted  business  and  main- 
tained offices  in  said  district  and  division. 

4.  Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  be- 
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lief  as  to  the  truth  of  the  allegations  of  Paragraph 
4  of  said  complaint  except  admit  that  the  Paradise 
Theatre  is  a  modern  building  located  at  9110  South 
Sepulveda  Blvd.  in  that  section  of  the  City  of  Los 
Ansreles  sometimes  known  as  "Westchester '\ 

5.  Allege  that  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  of  Paragraphs 
5,  6,  7,  8,  9,  12,  13,  14,  15,  16,  17  and  18  of  said 
complaint. 

6.  Deny  the  allegations  of  Paragraphs  10  and 
11  of  [56]  said  complaint  except  as  hereinafter 
admitted  or  alleged.  Admit  and  allege  that,  prior 
to  December  31,  1949,  Paramount  Pictures  Inc.  was 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York  and  was  engaged  in  the 
business  of  producing  and  distributing  motion  pic- 
tures in  various  parts  of  the  United  States,  includ- 
ing Los  Angeles,  California;  that,  prior  to  Decem- 
ber 31,  1949,  Paramount  Pictures  Inc.  owned  stock 
in  corporations  which  owned  or  operated  motion 
picture  theatres  in  various  parts  of  the  United 
States,  including  Los  Angeles,  California ;  and  that, 
on  December  30,  1949,  Paramount  Pictures  Inc.  was 
duly  dissolved.  Admit  and  allege  that  Paramount 
Film  Distributing  Corporation  is  and  for  many 
years  past  has  been  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Delaware, 
and  is  engaged  in  the  business  of  distributing  mo- 
tion pictures  in  various  parts  of  the  United  States, 
inchiding,  since  December  31,  1949,  Los  Angeles, 
California. 
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7.  Deny  the  allegations  of  Paragraphs  19  and  20 
of  said  complaint. 

8.  Deny  the  allegations  of  Paragraphs  21,  22,  23, 
24  and  31  of  said  complaint  except  admit  and  al- 
lege that,  on  July  20,  1938,  the  United  States  of 
America  commenced  an  action  in  the  United  States 
District  Court  for  the  Southern  District  of  New 
York  against  Paramount  Pictures  Inc.,  Paramount 
Fihn  Distributing  Corporation,  Loew's,  Inc.,  RKO 
Radio  Pictures,  Inc.,  Columbia  Pictures  Corpora- 
tion, United  Artists  Corporation,  Universal  Corpo- 
ration, Universal  Pictures  Company,  Inc.,  Twen- 
tieth Century-Fox  Film  Corporation,  and  National 
Theatres  Corporation,  among  others,  being  Equity 
No.  87-273  in  the  records  and  files  of  said  [57] 
Court,  and  that  the  proceedings  had  and  the  j^idg- 
ments  and  decrees  entered  in  said  action  are  as 
shown  in  the  records  and  files  of  said  Court  in  said 
action. 

9.  Deny  the  allegations  of  Paragraph  25  of  said 
complaint. 

10.  Deny  the  allegations  of  Paragraphs  26,  27, 
28,  29  and  30  of  said  complaint  except  as  herein- 
after admitted  or  alleged.  Allege  that  these  defend- 
ants are  %^Hthout  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions of  said  paragraphs  with  respect  to  defendants 
other  than  these  defendants.  Admit  that  Paramount 
Film  Distributing  Corporation  is  and  has  been 
aware  that  the  Paradise  Theatre  is  a  modern  build- 
ing with  new  and  modern  physical  equipment  and 
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is  located  at  9110  South  Sepulveda  Boulevard,  ap- 
proximately 2000  feet  removed  from  the  Loyola 
Theatre,  which  is  located  at  the  intersection  of 
Manchester  Avenue  and  Sepulveda  Boulevard. 

11.  Deny  the  allegations  of  Paragraphs  32,  33 
and  34. 

Second  Defense 

12.  Said  complaint  fails  to  state  a  claim  against 
these  defendants  upon  which  relief  can  be  granted. 

Dated:  March  18,  1952. 

O'MELVENY  &  MYERS, 
HOMER  I.  MITCHELL, 
PHILIP  F.  WESTBROOK,  JR., 
BENNETT  W.  PRIEST, 
/s/  By  HOMER  I.  MITCHELL, 
Attorneys  for  defendants  Paramount  Pictures  Inc. 
and    Paramount    Film    Distributing    Corpora- 
tion. [58] 

Affidavit  of  Service  by  Mail  Attached.  [59] 

[Endorsed] :  Filed  March  18,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  FOX  WEST  COAST  THEATRES 
CORPORATION,  NATIONAL  THEATRES 
CORPORATION  AND  TWENTIETH  CEN- 
TURY-FOX FILM  CORPORATION  TO 
FIRST  AMENDED  COMPLAINT 

Defendants  Fox  West  Coast  Theatres  Corpora- 
tion, National  Theatres  Corporation  and  Twentieth 
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Centmy-Fox  Film  Corporation  severally  answer 
IDlaintiff's  First  Amended  Complaint  herein  as  fol- 
lows: 

I. 

Deny  each  and  every  allegation  in  paragraph  1 
contained. 

II. 

Answering  paragraph  2  defendants  allege  that 
some,  but  not  all,  phases  of  the  business  of  j)roduc- 
ing,  distributing  and  exhibiting  motion  pictures  are 
within  or  directly  affect  trade  or  commerce  among 
the  several  states.  Defendants  deny  that  the  licens- 
ing for  exhi])ition  or  exhibition  of  motion  iiictures 
in  plaintiff's  Paradise  Theatre  is  -svithin  or  directly 
affects  trade  or  commerce  among  the  [60]  several 
states. 

Except  as  hereinabove  otherwise  answered,  de- 
fendants deny  each  and  every  allegation  contained 
in  paragraph  2. 

III. 

Deny  that  defendant  National  Theatres  Corpora- 
tion transacts  business  or  maintains  offices  in  the 
Southern  District  of  California.  Admit  that  de- 
fendants Twentieth  Century-Fox  Film  Corporation 
and  Fox  West  Coast  Theatres  Corporation  transact 
business  and  maintain  offices  in  the  Southern  Dis- 
trict of  California. 

Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  paragraph  3  with  respect 
to  the  business  of  other  defendants. 
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IV. 

Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  paragraph  4,  except  defend- 
ants admit  that  Fox  West  Coast  Theatres  Corpo- 
ration owns  the  stock  of  a  corporation  which  oper- 
ates the  Loyola  Theatre  in  the  Westchester  com- 
munity and  that  said  theatre  generally  exhibits 
motion  pictures  distributed  by  Twentieth  Century- 
Fox  Film  Corporation  and  occasionally  motion  pic- 
tures distributed  by  other  distributors  of  motion 
pictures  on  a  first  run  Los  Angeles  availability. 

Except  as  hereinabove  expressly  admitted  or  al- 
leged, deny  each  and  every  allegation  contained  in 
paragraph  4. 

V. 

Admit  that  defendant  Tv/entieth  Century  -  Fox 
Film  Corporation  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York 
and  that  it  is  engaged  in  the  business  of  producing 
and  distributing  motion  pictures  in  various  parts 
of  the  United  States,  including  Los  Angeles,  Cali- 
fornia. Allege  that  said  defendant  owns  in  whole 
or  in  part  the  stock  of  subsidiary  corporations 
which  exhibit  or  which  own  the  stock  of  corpora- 
tions which  exhibit  motion  pictures.  [61] 

Except  as  hereinabove  expressly  admitted  or  al- 
leged, deny  each  and  every  allegation  contained  in 
paragraph  5. 

YI. 

Admit  that  defendant  National  Theatres  Corpo- 
ration is  a  corporation  organized  and  existing  un- 
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der  the  laws  of  the  State  of  Delaware  and  that 
it  is  a  wholly  owned  subsidiary  of  defendant  Twen- 
tieth Century-Fox  Film  Corporation.  Allege  that 
said  defendant  owns  in  whole  or  in  part  the  stock 
of  eorjDorations  which  exhibit  motion  pictures  or 
which  themselves  owns  the  stock  of  corporations 
which  exhibit  motion  pictures  in  several  of  the 
western  states,  including  California  and  the  City  of 
Los  Angeles. 

Except  as  hereinabove  expressly  admitted  and  al- 
leged, deny  each  and  every  allegation  contained  in 
paragraph  6. 

VII. 

Admit  that  defendant  Fox  West  Coast  Theatres 
Corporation  is  a  wholly  owned  subsidiary  of  de- 
fendant National  Theatres  Corporation  and  that 
it  has  its  principal  place  of  business  at  1609  West 
Washington  Boulevard,  Los  Angeles,  California. 
Deny  that  it  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  California  and 
in  that  regard  allege  that  said  defendant  is  a  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Delaware.  Allege  that  said  defendant 
owns  in  whole  or  in  part  the  stock  of  corporations 
which  for  the  most  part  are  engaged  in  the  busi- 
ness of  operating  motion  picture  theatres  in  the 
State  of  California.  One  of  said  corporations  oper- 
ates a  single  theatre  in  the  State  of  Nevada  and 
there  are  eight  theatres  operated  in  the  State  of 
Arizona  by  corporations,  the  stock  of  which  is 
owned  by  said  defendant. 

Except  as  hereinabove   expressly   admitted   and 
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alleged,  deny  each  and  every  allegation  contained 
in  paragraph  7. 

VIII. 
Defendants  are  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  contained  in  paragraphs  8,  9,   10, 
11,  12,  13,  14  and  15.  [62] 

IX. 

Answering  paragraph  18  defendants  allege  that 
Fox  West  Coast  Theatres  Corporation  owns  in 
whole  or  in  part  the  stock  of  corporations  which 
in  turn  own  or  operate  approximately  one  hundred 
theatres  in  the  County  of  Los  Angeles,  and  except 
as  so  alleged  deny  the  allegations  in  said  paragraph 
contained. 

X. 

Deny  each  and  every  allegation  contained  in 
paragraphs  19  and  20. 

XI. 

Answering  paragraph  21  of  plaintiff's  First 
Amended  Complaint,  defendants  state  that  the  pro- 
visions of  Section  16  of  Title  15  U.S.C.A.  speak 
for  themselves. 

XII. 

Answering  paragraphs  22  through  24  of  plain- 
tiff's First  Amended  Complaint,  defendants  allege 
that  on  or  about  July  20,  1938,  the  United  States 
of  America  instituted  an  action  against  certain  de- 
fendants, including  Twentieth  Century-Fox  Film 
Corporation  and  National  Theatres  Corporation,  in 
the  District  Court  of  the  United   States  for  the 
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Southern  District  of  New  York  entitled  ^^  United 
States  of  America  v.  Paramount  Pictures,  Inc.,  et 
al."  bearing  Equity  No.  87-273,  and  that  the  pro- 
ceedings taken  therein  are  as  disclosed  in  the  files 
and  records  of  said  action  and  the  appeals  taken  in 
said  action. 

Defendants  further  allege  that  none  of  the  acts 
alleged  to  have  been  committed  by  defendants 
herein  with  respect  to  plaintiff  or  plaintiff's  Para- 
dise Theatre  were  in  issue  in  said  action  of  United 
States  V.  Paramount  Pictures,  Inc.,  et  al.,  or  were 
presented  to  or  considered  by  the  court  therein  and 
that  the  issues  in  United  States  v.  Paramount  were 
totally  and  completely  different  from  the  issues  pre- 
sented herein.  [63] 

Except  as  hereinabove  otherwise  answered,  deny 
each  and  all  of  the  allegations  contained  in  para- 
graphs 22,  23  and  24. 

XIII. 

Deny  each  and  every  allegation  in  paragraph  25 
contained. 

XIV. 

Defendants  are  "v\dthout  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  paragraphs  26  and  27,  ex- 
cept that  defendants  admit  that  they  were  and  are 
aware  that  plaintiff's  Paradise  Theatre  is  located 
in  Westchester  on  Sepulveda  Boulevard,  and  that 
it  is  close  to  the  Loyola  Theatre,  which  is  operated 
by  a  wholly  owned  subsidiary  of  defendant  Fox 
West  Coast  Theatres  Corporation.  Defendant  Twen- 
tieth Century-Fox  Film  Corporation  admits  that  it 
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was  and  is  aware  that  plaintiff's  Paradise  Theatre 
has  new  physical  equipment,  free  parking  and  a 
seating  capacity  in  excess  of  thirteen  hundred.  With 
respect  to  the  playing  position  of  the  said  Loyola 
Theatre  defendants  refer  to  paragraph  IV  above. 

XV. 

Deny  each  and  every  allegation  contained  in  para- 
graphs 28  and  29. 

XVI. 

Defendants  are  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  contained  in  paragraph  30. 

XVII. 

Deny  each  and  every  allegation  in  paragraph  31 
contained  and  in  that  regard  allege  that  the  decree 
therein  referred  to  will  speak  for  itself. 

XVIII. 

Deny  each  and  every  allegation  contained  in  para- 
graphs 32,  33  and  34. 

Second  Defense 
Said  complaint  does  not  state  a  claim  against 
these  defendants  on  which  relief  can  be  granted. 

Third  Defense 
Plaintiff  with  full  knowledge  of  all  the  material 
facts  sought  and  accepted  the  benefits  of  the  trans- 
actions of  which  it  now  complains  and  is  in  pari 
delicto  with  defendants,  and  each  of  them,  with 
respect  to  each  and  all  of  the  acts  which  are  al- 
leged in  the  First  Amended  Complaint  to  have  been 
done. 
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That  plaintiff  has  sought  and  accepted  the  bene- 
fits of  the  acts  of  which  it  now  comj)lains  and  is 
estopped  from  demanding  any  relief  on  account 
thereof. 

Fourth  Defense 

That  this  court  is  without  jurisdiction  over  de- 
fendant National  Theatres  Corporation.  That  said 
defendant  is  a  corporation  organized  under  the  laws 
of  the  State  of  Delaware  and  has  its  principal 
ofl&ce  and  place  of  business  in  the  City  of  New 
York.  Said  defendant  maintains  no  office  in  nor  does 
it  engage  in  any  business  in  the  State  of  California 
and  it  neither  resides,  is  found  or  has  any  agent 
in  the  State  of  California. 

Wherefore,  these  answering  defendants  j)ray  that 
plaintiff's  First  Amended  Complaint  be  dismissed 
as  to  these  answering  defendants  and  that  plaintiff 
take  nothing  in  this  action  as  against  these  answer- 
ing defendants  and  tliat  said  defendants  may  have 
and  recover  from  plaintiff  their  costs  herein  in- 
curred and  to  be  taxed  herein. 

NEWLIN,  HOLLEY,  TACKABURY 
&  JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 
/s/  By  HUDSON  B.  COX, 

Attorneys  for  Defendants  Fox  West  Coast  Thea- 
tres Corporation,  National  Theatres  Corpora- 
tion and  Twentieth  Century-Fox  Film  Corpo- 
ration. [65] 

Affidavit  of  Service  by  Mail  Attached.  [66] 
[Endorsed] :  Filed  March  18,  1952. 
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DEFENDANTS'  PROPOSED  JURY 
INSTRUCTIONS 

Defendants  Warner  Bros.  Pictures,  Inc.,  War- 
ner Bros.  Pictures  Distributing  Corporation,  Para- 
mount Pictures,  Inc.,  Paramount  Film  Distributing 
Corporation,  Loew's,  Incorporated,  Universal  Pic- 
tures Company,  Inc.,  Universal  Film  Exchanges, 
Inc.,  Twentieth  Century  -  Fox  Film  Corporation, 
National  Theatres  Corporation  and  Fox  West  Coast 
Theatres  Corporation  submit  proposed  Jury  In- 
structions Nos.  1  through  57  in  the  above  entitled 
action. 

Dated:  July  2,  1956. 

Respectfully  submitted, 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

NEWLIN,  HOLLEY,  TACKABURY 
&  JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  Defendants.  [115] 

Defendants'  Instruction  No.  1 
It  is  the  duty  of  the  court  to  state  to  you  the 
principles  of  law  which  apply  in  this  case,  and  it 
is  your  duty  as  jurors  to  follow  the  law  as  given 
to  you  by  the  court  in  these  instructions  and  to 
apply  it  to  the  evidence  in  reaching  your  verdict. 
Statements  by  counsel  as  to  what  the  law  may  be 
should  be  disregarded  by  you,  if  contrary  to  the 
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law  as  stated  by  the  court.  The  instructions  given 
to  the  jury  constitute  one  connected  charge  and 
should  be  so  regarded  by  .you;  that  is  to  say,  you 
should  apply  these  instructions  to  the  facts  as  a 
whole  and  not  detach  or  separate  any  one  instruc- 
tion from  any  of  the  others  unless  the  court  spe- 
cifically instructs  you  to  do  so.  You  are  not  to 
single  out  any  certain  sentence  or  any  individual 
point,  but  are  to  regard  these  instructions  as  a 
whole  and  consider  each  in  the  light  of  the  others. 

Defendants'  Instruction  No.  2 

You,  the  jurors,  are  the  sole  triers  of  the  facts. 
It  is  your  recollection  of  the  evidence  that  con- 
trols, not  what  counsel  may  say  was  the  evidence 
on  any  issue,  nor  what  the  Court  in  its  charge  may 
assume  the  evidence  to  be.  You,  the  jurors  deter- 
mine the  ultimate  facts  from  a  consideration  of 
the  evidence.  And  you  apply  to  those  ultimate  facts 
as  you  may  find  them  the  law  as  charged  by  the 
Court.  The  Court  expresses  no  opinion  on  the  is- 
sues of  fact;  and  no  questions  or  remarks  of  the 
Court  during  the  trial  should  be  so  construed.  Any 
references  to  the  evidence  by  the  Court  during  the 
charge  to  the  jury  will  be  only  such  as  the  Court 
thinks  proper  in  order  that  you,  the  jurors,  may 
know  what  are  the  issues  of  fact  which  you  are  to 
decide  and  to  which  you  are  to  apply  certain  prin- 
ciples of  law  in  arriving  at  your  verdict.  [117] 

Defendants'  Instruction  No.  3 
Your  verdict  in  this  case  must  not  be  based  upon 
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any  preconceived  ideas  and  notions,  but  must  be 
based  solely  upon  the  evidence  in  the  case. 

Any  information  which  you  have  gained  outside 
of  the  courtroom  in  regard  to  this  case  or  in  regard 
to  any  other  facts  concerning  the  motion  picture 
industry,  in  newspaper  articles  or  on  the  radio  or 
from  any  other  source,  must  have  nothing  whatso- 
ever to  do  with  your  verdict.  [118] 

Defendants'  Instruction  No.  4 
In  civil  actions  the  party  who  asserts  the  affirm- 
ative of  an  issue  must  carry  the  burden  of  proving 
it.  When  the  evidence  is  contradictory,  the  deci- 
sion must  be  made  according  to  the  preponderance 
of  evidence,  by  which  is  meant  such  evidence  as, 
when  weighed  with  that  opposed  to  it,  has  more 
convincing  force,  and  from  which  it  results  that 
the  greater  probability  of  truth  lies  therein. 

In  this  action,  plaintiff  has  the  burden  of  prov- 
ing each  essential  element  of  its  case  by  a  prepon- 
derance of  the  evidence.  Should  you  find  that  the 
plaintiff  has  failed  to  produce  this  preponderance 
of  evidence,  then  you  must  find  in  favor  of  the 
defendants.  [119] 

Defendants'  Instruction  No.  5 
You  will  make  no  findings  in  this  case  based  on 
speculation  or  conjecture.  Proof  requires  a  higher 
quality  and  dignity  than  mere  suspicion  or  con- 
jecture. [120] 

Defendants'  Instruction  No.  6 
The  evidence  here  has  been  of  two  kinds,  that 
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of  oral  testimonv  of  witnesses,  and  written  evi- 
dence, such  as  letters,  contract,  charts  and  docu- 
ments. Neither  kind  is  entitled  to  greater  weight 
with  you  than  the  other,  but  all  cTidence  properly 
before  you  is  entitled  to  such  weight  as  you  choose 
to  give  it.  [121] 

Defendants'  Instruction  No.  7 
Evidence  may  be  classified  as  direct  or  circum- 
stantial. Direct  evidence  is  that  sort  of  evidence 
by  which  a  fact  is  proved  directly  and  without  in- 
ference from  other  facts.  Circiunstantial  evidence 
is  that  sort  of  evidence  by  which  an  inference  of 
an  unknown  fact  is  drawn  from  the  existence  of 
known  facts.  In  arriving  at  your  verdict,  you  may 
consider  aU  of  the  evidence,  both  direct  and  cir- 
cumstantial. 

Before  a  fact  can  be  said  to  have  been  proved 
by  circimiLstantial  evidence  alone,  it  is  necessary 
that  the  circumstances  shall  reasonably  give  rise 
to  an  inference  of  such  fact,  and  also  that  no  other 
reasonable  inference  to  the  contrary  can  be  dr?wn 
from  the  same  circumstance.  There  is  a  presump- 
tion that  private  transactions  have  been  fair  and 
regular,  and  there  is  a  presumption  that  a  person 
is  innocent  of  wrong.  Accordingly,  if  two  infer- 
ences may  be  reasonably  drawn  from  the  same  facts, 
one  pointing  to  violation  of  the  law  and  the  other 
to  innocent  conduct,  then  it  is  your  duty  to  infer 
that  of  innocent  conduct.  [122] 

Defendants'  Instruction  No.  8 
Each  defendant  has  the  right  to  be  represented 
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by  attorneys  of  its  selection.  You  are  not  to  be 
influenced  by,  nor  are  you  to  draw  any  inference 
of  concert  of  action  and  combination  from  the  cir- 
cumstances that  certain  groups  of  defendants  have 
employed  and  are  represented  by  the  same  attor- 
neys. 

Each  defendant  is  entitled  to  individual  consid- 
eration. [123] 

Defendants'  Instruction  No.  9 
The  practice  of  licensing  motion  pictures  for 
successive  exhibitions  or  runs  in  a  given  area  is 
economically  necessary  and  is  lawful.  Since  all  thea- 
tres cannot  simultaneously  have  the  first  run,  each 
distributor  must  decide  which  theatre  in  which  area 
or  areas  shall  play  its  pictures  first.  The  very  na- 
ture of  the  motion  picture  business  requires  that 
preference  be  given  to  one  theatre  over  another  in 
the  area  or  areas  selected  by  the  distributor.  This 
is  an  exercise  of  business  judgment  which  each 
distributor  has  to  make  every  day.  There  are  a 
limited  number  of  motion  pictures  available  for 
exhibition,  and  there  are  a  limited  number  of 
prints  of  each  motion  picture.  A  distributor  of  mo- 
tion pictTires  by  the  very  act  of  distributing  them 
gives  preference  to  some  exhibitors  over  others. 

Defendants'  Instruction  No.  10 
No  theatre  has  the  right,  as  a  matter  of  law,  to 
demand  from  a  motion  picture  producer  the  right 
of  prior  runs.  [125] 

Defendants'  Instruction  No.  11 
The  plaintiff   in  this   case,   as   an   exhibitor   of 
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motion  pictures,  did  not  have  the  right  to  compel 
any  of  the  defendant  motion  picture  distributors 
to  gi'ant  it  a  preferred  run,  or  preference  in  licens- 
ing product,  or,  in  fact,  to  license  it  any  motion 
pictures.  There  is  nothing  illegal  in  the  mere  fact 
that  plaintiff  could  not  get  the  pictures  it  wanted 
on  the  particular  nm  that  it  wanted.  [126] 

Defendants'  Instruction  No.  12 
Plaintiff  has  brought  this  action  under  the  anti- 
trust laws  of  the  United  States,  which  permit  any 
person  injured  in  his  business  or  property  by  rea- 
son of  anything  forbidden  in  the  antitrust  laws  to 
sue  for  threefold  the  damages  sustained  by  him, 
together  with  costs  and  attorneys'  fees. 

Plaintiff  charges  that  defendants  conspired  to 
unreasonably  restrain  and  to  monopolize  trade  and 
commerce  in  motion  picture  films  to  the  damage  of 
the  Paradise  Theatre.  Unless  plaintiff  has  sustained 
the  burden  of  proving  such  a  conspiracy  to  restrain 
or  monopolize,  it  has  no  right  to  recover  anything 
from  the  defendants  in  this  action.  [127] 

Defendants'  Instruction  No.  13 
A  conspiracy  is  an  agreement,  express  or  implied, 
between  two  or  more  persons  to  do  an  illegal  act 
or  to  do  a  legal  act  in  an  illegal  manner. 

The  conspiracy  which  would  be  material  to  this 
case  would  be  an  agreement  among  the  defendants, 
or  some  of  them,  to  deprive  the  Paradise  Theatre 
of  prior  runs  which  it  would  have  otherwise  been 
licensed. 

In  order  to  show  a  conspiracy,  a  common  design 
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is  of  the  essence.  A  person,  to  become  a  party  to 
a  conspiracy,  must  combine  with  someone  else  to 
effect  its  o])ject  by  means  agreed  upon.  Where  cir- 
cmnstantial  evidence  is  relied  upon  to  establish  the 
conspiracy,  it  is  not  only  necessary  that  the  circum- 
stances concur  to  show  the  existence  of  the  con- 
spiracy, but  they  must  be  inconsistent  with  any 
other  rational  conclusion.  If  the  evidence  can  be 
reconciled  with  either  innocence  or  culpability,  the 
law  requires  that  the  inference  of  innocence  be 
adopted.  [128] 

Defendants'  Instruction  No.  14 
Separate  independent  action  by  each  defendant 
is  not  illegal  under  the  antitrust  laws.  Independent 
action  of  each  distributor  would  not  form  the  basis 
of  a  liability;  there  must  be  the  element  of  a  con- 
spiracy. [129] 

Defendants'  Instruction  No.  15 
Each  of  the  defendants  has  denied  that  there  was 
any  conspiracy  among  any  of  them  concerning  the 
licensing  of  motion  pictures  to  the  theatres  in  the 
Inglewood-Westchester  area  and  contends  that  the 
decision  of  each  of  the  distributor  defendants  with 
respect  to  the  licensing  of  pictures  to  the  Paradise 
Theatre  was  made  by  each  distributor  individually 
after  an  independent  review  of  the  economic  aspects 
of  the  situation. 

If  you  find  that  the  decision  of  the  distributor 
defendants  during  the  period  with  respect  to  licens- 
ing of  motion  pictures  to  the  Paradise  Theatre 
was  reached  independently  and  in  the  exercise  of 


vs.  Paradise  Theatre  BJdg.  Corp.  et  al.        67 

its  owii  business  judgment,  then  such  licensing  could 
not  form  the  basis  of  a  conspiracy.  [130] 

Defendants'  Instruction  No.  16 
Proof  of  conspiracy  requires  more  than  mere 
suspicion  or  conjecture.  There  must  be,  by  a  pre- 
ponderance of  the  evidence,  either  direct  proof  of 
conspiracy  or  circumstantial  proof  giving  rise  to 
an  inference  of  conspiracy.  [131] 

Defendants'  Instruction  No.  17 
Where  the  evidence  from  which  plaintiff  con- 
tends a  conspiracy  may  be  inferred  is  circumstan- 
tial, it  is  necessary,  in  order  to  find  conspiracy, 
that  no  other  reasonable  inference  can  be  drawn 
from  the  same  circumstances.  If  two  inferences  can 
reasonably  be  drawn  from  the  same  evidence,  one 
pointing  to  a  conspiracy  and  the  other  to  no  con- 
spiracy, it  is  your  duty  to  infer  that  of  no  con- 
spiracy. [132] 

Defendants'  Instruction  No.  18 
In  considering  whether  the  conduct  of  the  de- 
fendants is  evidence  of  a  conspiracy,  you  are  en- 
titled to  take  into  consideration  the  reasonableness 
of  that  conduct.  If  you  find  that  the  defendants 
acted  on  the  basis  of  business  factors  which  a  rea- 
sonable person  might  take  into  consideration  in 
determining  their  respective  actions,  such  conduct 
standing  along  would  not  furnish  any  basis  for  an 
inference  of  conspiracy.  Unless  other  evidence  fur- 
nished some  basis  for  inferring  that  the  conduct 
of  the  defendants  was  in  fact  the  result  of  a  con- 
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spiracy,  you  would  not  be  justified  in  determining 
that  a  conspiracy  existed.  [133] 

Defendants'  Instruction  No.  19 
If  you  find  from  the  evidence  that  there  was  any 
similar  or  identical  action  on  the  part  of  any  two 
or  more  defendants,  but  you  conclude  that  what 
each  did  was  the  result  of  each  having  acted  inde- 
pendently of  any  of  the  others,  then  you  would  not 
be  justified  in  finding  that  such  similar  action  re- 
sulted from  any  conspiracy  of  the  defendants  in 
violation  of  the  antitrust  laws. 

Any  similarity  of  the  business  practices  of  cer- 
tain defendants  does  not  necessarily  lead  to  the 
conclusion  that  they  were  in  a  conspiracy.  If  you 
find  that  such  similarity  results  from  nothing  more 
than  common  business  solutions  to  identical  prob- 
lems in  a  competitive  industry,  the  similarity  of 
conduct  would  not  support  a  conclusion  that  a  con- 
spiracy existed.  [134] 

Defendants'  Instruction  No.  20 
As  I  have  stated,  similar  or  identical  action  in 
response  to  a  common  business  problem  does  not 
require  a  conclusion  that  a  conspiracy  existed. 
That  is  true  whether  or  not  each  of  the  defend- 
ants concerned  knew  what  the  others  were  doing. 
Businessmen  frequently  are  aware  of  the  action  of 
their  competitors  and  nevertheless  they  are  entitled 
to  adopt  reasonable  solutions  to  business  problems 
even  though  in  some  cases  they  are  aware  that  simi- 
lar or  even  identical  solutions  to  the  same  problems 
have  been  adopted  by  others.  Conscious  or  uncon- 
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scious  similarity  or  identity  of  conduct,  when  it  is 
the  result  of  independent  action  in  respect  to  a 
common  business  problem,  is  not  violative  of  the 
antitrust  laws.  [135] 

Defendants'  Instruction  No.  21 
In  considering  whether  the  conduct  of  the  de- 
fendants is  circumstantial  evidence  of  a  conspiracy, 
it  is  not  the  jury's  function  to  substitute  its  judg- 
ment for  that  of  the  defendants.  Each  defendant 
had  the  right,  acting  without  conspiracy,  to  license 
its  pictures  in  such  manner  and  to  such  theatres 
as  it  might  see  fit.  There  may  be  a  number  of  dif- 
ferent solutions  to  a  given  problem  which  might 
have  been  adopted  in  good  faith  and  no  one  solu- 
tion was  necessarily  correct  or  incorrect.  [136] 

Defendants'  Instruction  No.  22 
As  a  result  of  the  lawful  and  necessary  practice 
of  licensing  motion  pictures  on  successive  runs,  each 
distributor  must  determine  the  number  of  runs 
on  a  given  availability  which  it  will  license  in  a 
particular  area.  In  this  case,  each  distributor  had 
to  deteiTnine  the  number  of  first  runs  which  it 
would  license  in  the  entire  Los  Angeles  area  and 
the  number  of  7-day,  14-day  and  21-day  runs  which 
it  would  license  in  the  Inglewood-Westchester  area. 
If  these  decisions  were  made  without  conspiracy 
with  any  other  defendant,  they  are  not  subject  to 
attack  in  this  case  under  the  antitrust  laws.  [137] 

Defendants'  Instruction  No.  23 
Also   as   a   result   of   the   lawful   and   necessary 
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practice  of  licensing  motion  pictures  on  successive 
runs,  each  distributor  must  determine  the  areas  in 
which  it  licenses  a  given  run.  In  this  case,  each 
distributor  had  to  determine  the  areas  in  which 
it  would  license  Los  Angeles  first  runs  and  the 
areas  in  which  it  would  license  early  subsequent 
runs.  If  these  decisions  were  made  without  con- 
spiracy with  any  other  defendant,  they  are  not 
subject  to  attack  in  this  case  under  the  antitrust 
laws.  [138] 

Defendants'  Instruction  No.  24 
In  determining  whether  the  decisions  of  each 
distributor  with  respect  to  the  number  of  runs  it 
would  license  and  the  areas  in  which  it  would 
license  them  were  pursuant  to  conspiracy  with 
other  defendants,  you  must  take  into  consideration 
the  reasonableness  of  these  decisions  in  the  light 
of  the  business  considerations  brought  out  in  the 
evidence.  Such  factors  as  population,  density,  size 
and  importance  of  communities  and  business  cen- 
ters, ease  of  travel  between  theatres,  competition 
between  theatres,  and  effect  upon  film  rentals  are 
appropriate  for  your  consideration  in  this  regard. 
If  you  find  that  the  decisions  of  a  particular  dis- 
tributor were  reasonable  solutions  to  problems  of 
motion  picture  distribution,  such  decisions  furnish 
no  basis  for  any  inference  of  conspiracy.  [139] 

Defendants'  Instruction  No.  25 
All  that  the  antitrust  laws  require  with  respect 
to  runs  is  that  they  be  licensed  by  each  distributor 
in  the  exercise  of  its  own  business  judgment  with- 
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out  combination  or  conspiracy  with  others.  So  long 
as  it  used  its  own  business  judgment,  each  distribu- 
tor had  the  right  to  select  its  customers  upon  any 
basis  which  it  desired.  [140] 

Defendants'  Instruction  No.  26 
Subsidiaries  of  Twentieth  Century  -  Fox  owned 
and  operated  the  Loyola,  Academy,  Fifth  Avenue 
and  Fox  Inglewood  from  August  of  1950  through 
September  of  1951. 

I  instruct  you  that  Twentieth  Century-Fox  in 
the  exercise  of  its  own  business  judgment,  had  the 
right  to  exhibit  all  of  its  motion  pictures  in  the 
Loyola,  Academy,  Fifth  Avenue  and  Fox  Ingle- 
wood Theatres  and  any  other  theatres  owned  and 
operated  by  it  in  such  manner  and  upon  such  terms 
and  subject  to  such  conditions  as  may  have  been 
satisfactory  to  it.  I  instruct  you  that  there  was 
no  obligation  on  the  part  of  Twentieth  Century- 
Fox  to  offer  its  pictures  to  the  Paradise  Theatre 
and  no  inference  of  conspiracy  may  be  drawn  from 
the  fact  that  it  did  not  do  so.  [141] 

Defendants'  Instruction  No.  27 
"Warner's  licensed  the  Los  Angeles  area  first  run 
of  its  motion  pictures  to  theatres  owned  by  the 
Warner  companies.  They  had  a  lawful  right  to  do 
so  to  the  exclusion  of  all  other  theatres  in  the  Los 
Angeles  area  and  no  inference  of  conspiracy  may 
be  drawn  from  that  practice.  [142] 

Defendants'  Instruction  No.  28 
The  evidence  is  undisputed  that  Paramount  li- 
censed the  first  run  of  its  pictures  to  the  Para- 
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mount  Downtown  Theatre  and  the  Paramount 
Hollywood  Theatre,  operated  by  an  independent 
exhibitor,  Fanchon  &  Marco,  Inc.,  because  of  cer- 
tain franchise  agreements.  You  are  instructed  that 
said  franchise  agreements  were  lawful  and  that  no 
inference  of  conspiracy  may  be  drawn  from  the 
fact  that  Paramount  licensed  its  pictures  to  those 
theatres  pursuant  to  those  agreements.  [143] 

Defendants'  Instruction  No.  29 
The  evidence  is  undisputed  that  Loew's  selected 
the  Egyptian  Theatre  in  Hollywood  and  the  Loew's 
State  Theatre  in  do^vntown  Los  Angeles  for  the 
first  run  exhibition  of  many  of  its  pictures  and 
that  Universal  selected  the  Vogue,  United  Artists, 
Ritz,  Culver  and  Studio  City  Theatres  for  the  first 
run  exhibition  of  its  pictures.  Each  of  these  dis- 
tributors, acting  independently,  had  the  lawful 
right  to  make  such  a  selection  of  its  customers. 

Defendants'  Instruction  No.  30 
It  was  proper  and  lawful  for  a  distributor  to 
consider  in  selecting  its  customers  the  economic  ad- 
vantages offered  by  such  customer,  including  Fox 
West  Coast,  over  the  lack  of  economic  advantages 
offered  by  the  plaintiff. 

You  are  further  instructed  that  so-called  buying 
power  which  any  defendant  may  have  possessed, 
including  Fox  West  Coast,  is  not  illegal  in  itself. 

Defendants'  Instruction  No.  31 
The   distributors   are   under  no   legal   obligation 
to  substitute  an  unkno^vn  customer  for  a  proven 
one.   [146] 
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Defendants'  Instruction  No.  32 
Loew's,  Paramount,  Warner's,  and  Universal 
each  o:ffered  the  plaintiff  the  opportunity  to  license 
its  pictures  on  a  competitive  basis  with  other  thea- 
tres in  the  Inglewood-Westchester  area.  In  this 
connection,  you  are  instructed  that  competitive  bid- 
ding is  one  of  several  lawful  means  of  determining 
which  of  various  theatres  in  a  particular  area  shall 
be  licensed  pictures  on  a  particular  run  or  runs. 
No  inference  of  conspiracy  may  be  drawn  if  each 
of  the  various  distributors  independently  adopted 
this  method  of  licensing.  [147] 

Defendants'  Instruction  No.  33 
To  the  extent  that  sul^stantial  competition  is  an 
issue  in  this  case,  I  instruct  you  that  the  burden 
is  upon  the  plaintiff  to  prove  by  a  preponderance 
of  the  evidence  that  substantial  competition  did  not 
exist  between  or  among  theatres.  It  is  not  the 
burden  of  the  defendants,  or  any  of  them,  to  prove 
that  substantial  competition  did  exist  between  or 
among  any  theatres.  [148] 

Defendants'  Instruction  No.  34 
It  is  essential  to  plaintiff's  case  with  respect  to 
subsequent  runs  that  it  prove  the  absence  of  sub- 
stantial competition  between  it  and  the  other  thea- 
tres in  the  Inglewood-Westchester  area.  If  plaintiff 
has  failed  to  prove  such  absence  of  competition, 
you  must  find  for  the  defendants  on  that  phase  of 
the  case. 

It  does  not  follow,  however,  that  the  converse  is 
true.  Whether  or  not  substantial  competition  ex- 
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isted  between  the  Paradise  Theatre  and  the  other 
theatres  in  the  Inglewood-Westchester  area,  each 
distributor,  acting  independently,  was  free  to  em- 
ploy such  method  of  distribution  in  that  area  as 
seemed  best  to  it.  [149] 

Defendants'  Instruction  No.  35 
Even  if  you  were  to  determine  that  there  was 
no  substantial  competition  between  the  Paradise 
Theatre  and  other  theatres  in  the  Inglewood- 
Westchester  area,  but  you  are  of  the  opinion  that 
the  distributors  in  good  faith  believed  that  those 
theatres  were  in  competition  and  acted  on  the  basis 
of  independent  judgment,  then  no  inference  of  con- 
spiracy should  be  drawn  from  the  fact  that  the 
distributors  treated  those  theatres  as  being  in  sub- 
stantial competition.  In  other  words,  an  error  in 
judgment  honestly  made  does  not  give  rise  to  a 
charge  of  conspiracy. 

If  there  are  factors  which  could  lead  a  reason- 
able man  to  believe  there  was  substantial  competi- 
tion between  these  theatres,  no  inference  of  con- 
spiracy could  be  drawn  from  the  determination  by 
the  distributor  that  competition  did  exist,  if  such 
determination  was  made  in  good  faith  and  on  the 
basis  of  independent  judgment,  even  though  your 
own  individual  opinion  might  be  that  there  was 
no  substantial  competition. 

You  are  to  ask  yourselves  whether  such  deter- 
mination was  made  independently  or  whether  it 
was  the  result  of  a  conspiracy.  [150] 
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Defendants'  Instruction  No.  36 
The  antitrust  laws  do  not  prohibit  all  restraints 
of  trade,  but  only  those  which  are  unreasonable. 
The  law  recognizes  that  it  is  almost  impossible  to 
conduct  a  business  of  any  kind  without  in  some 
degree  or  another  restraining  trade.  Perhaps  an 
illustration  will  be  helpful.  Distributors  of  motion 
pictures  might  agree  to  prevent  obscene  or  sug- 
gestive material  from  being  shown  on  motion  pic- 
ture screens.  Such  a  combination  might  Avell  re- 
strain trade  in  obscene  or  suggestive  pictures.  In 
point  of  fact  the  com])ination  would  be  designed 
for  that  very  purpose.  Such  a  restraint  would  un- 
doubtedly be  considered  a  reasonable  restraint  of 
trade  and  hence  lawful.  [151] 

Defendants'  Instruction  No.  37 
If  you  find  that  the  manner  in  which  the  defend- 
ant distributors  distributed  pictures  in  the  Ingle- 
wood-Westchester  area  was  reasonable,  that  would 
be  the  end  of  the  case.  You  would  not  have  to  go 
any  further.  If  you  find  it  was  unreasonable,  then 
you  have  to  determine  whether  or  not  it  was  the 
result  of  an  illegal  conspiracy  or  combination  in 
restraint  of  trade.  [152] 

Defendants'  Instruction  No.  38 
I  instruct  you  that  a  violation  of  the  antitrust 
laws  does  not  give  any  right  of  action  to  any  per- 
son or  corporation  unless  he  or  it  can  establish 
that  the  business  or  property  of  that  individual 
or  corporation  has  been  injured  by  reason  of  the 
violation  of  the  antitrust  laws.  The  plaintiff  cor- 
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poration  must  not  only  establish  the  illegal  con- 
spiracy upon  which  its  claim  is  based  but  that  in 
fact  it  was  injured  by  the  conspiracy  and  that  it 
suffered  damages  in  some  reasonably  ascertainable 
and  computable  amount.  [153] 

Defendants'  Instruction  No.  39 
I  instruct  you  that  it  would  be  a  violation  of 
your  duty  as  jurors  to  consider  the  question  of 
injury  or  damages,  if  any,  prior  to  determining 
the  issue  of  liability  or  to  allow  the  question  of 
injury  or  damages,  if  any,  to  affect  your  judgment 
in  any  way  in  determining  the  issue  of  liability. 
The  first  question  for  you  to  decide  is  whether  or 
not  the  plaintiff  is  entitled  to  recover  in  this  action 
against  the  defendants.  If  you  find  from  the  evi- 
dence that  plaintiff  is  not  entitled  to  recover,  then 
it  is  your  duty  to  immediately  return  the  verdict 
in  favor  of  said  defendants.  [154] 

Defendants'  Instruction  No.  40 
In  a  private  action,  such  as  this,  plaintiff  must 
show  that  the  acts  claimed  to  have  been  done  pur- 
suant to  a  conspiracy  proximately  caused  injury  to 
plaintiff's  business  or  property. 

The  doctrine  of  proximate  cause  requires  plain- 
tiff to  prove  that  but  for  such  a  conspiracy  and 
such  acts,  the  injury  complained  of  would  not  have 
occurred.  If  plaintiff  corporation  was  injured  by 
causes  other  than  acts  of  the  defendants,  then  such 
injury  was  not  proximately  caused  by  such  acts 
of  the  defendants;  in  that  case  the  loss,  if  any, 
which  plaintiff  corporation  sustained  is  merely  one 
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of  the  hazards  and  risks  incident  to  the  competitive 
system  of  business  in  this  country. 

If  plaintiff  corporation  did  not  suffer  any  injury 
to  his  business  or  property,  or  if  plaintiff'  corpora- 
tion suffered  injuries  to  his  business  or  property, 
which  were  not  proximately  caused  by  the  acts  of 
the  defendants  pursuant  to  the  conspiracy  alleged 
in  the  complaint,  it  cannot  recover.  [155] 

Defendants'  Instruction  No.  41 
As  part  of  its  burden  of  proving  that  plaintiff 
corporation  was  injured  in  its  business  or  property 
by  reason  of  the  acts  complained  of,  plaintiff  must 
show  by  the  preponderance  or  greater  weight  of 
the  evidence  that  an  injury  to  its  business  or  prop- 
erty occurred  which,  absent  the  alleged  conspiracy, 
would  not  have  occurred  in  the  normal  course  of 
business.  For  example,  if  it  suffered  losses  merely 
because  plaintiff  refused  to  enter  into  competition 
for  pictures,  or  because  of  the  excessive  number 
of  theatres  in  the  Inglewood-Westchester  area,  or 
because  of  television  competition,  or  because  of  a 
general  decline  in  the  patronage  of  motion  picture 
theatres,  such  losses  would  not  constitute  an  injury 
for  which  recovery  can  be  had  under  the  antitrust 
laws.  [156] 

Defendants'  Instruction  No.  42 
In  determining  whether  the  acts  of  the  defend- 
ants caused  any  injury  to  plaintiff's  Paradise  Thea- 
tre, you  are  entitled  to  take  into  consideration 
plaintiff's  claim  that  it  was  not  in  substantial  com- 
petition   with    other    theatres    in    the    Inglewood- 
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Westchester  area.  If  in  fact  the  Paradise  Theatre 
was  not  in  substantial  competition  with  such  thea- 
tres, it  would  not  have  lost  any  substantial  or  sig- 
nificant amount  of  patronage  by  reason  of  the  fact 
that  it  sometimes  played  pictures  later  than  other 
theatres  in  the  area  and  you  would  be  justified  in 
concluding  that  the  Paradise  was  not  injured  by 
any  action  of  the  defendants.  [157] 

Defendants'  Instruction  No.  43 
You  are  instructed  that  plaintiff  corj)oration 
was  not  entitled  to  be  protected  in  any  manner 
against  the  hazards  of  free  and  open  competition. 
Under  a  system  of  free  and  open  competition 
businessmen  are  permitted  to  market  their  product 
imder  conditions  most  favorable  to  them  and  on 
terms  calculated  to  promote  their  own  interests  even 
at  the  expense  of  their  competitors.  All  exhibitors 
in  the  Inglewood-Westchester  area  and  elsewhere 
were  entitled  to  compete  vigorously  and  to  the  best 
of  their  ability  with  the  Paradise  Theatre  even 
though  such  competition  may  have  reduced  plain- 
tiff corporation's  profits  or  eliminated  them  com- 
pletely, so  long  as  there  was  no  conspiracy  in  viola- 
tion of  the  antitrust  laws. 

Accordingly,  if  plaintiff  corporation  was  injured 
solely  by  free  and  open  competition,  it  has  no  cause 
of  action  under  the  antitrust  laws.  [158] 

Defendants'  Instruction  No.  44 
The  mere  fact  that  a  given  method  of  competi- 
tion makes  it  difficult  for  competitors  to  do  busi- 
ness is  not  of  itself  sufficient  to  brand  that  method 
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of  competition  as  unreasonable  or  unlawful.  So,  if 
you  find  that  any  injury  which  plaintiff  may  have 
sustained  resulted  from  natural  competitive  factors 
rather  than  an  unreasonable  restraint  of  trade  on 
the  part  of  the  defendants  or  some  of  them,  your 
verdict  must  be  for  the  defendants.  [159] 

Defendants'  Instruction  No.  45 
Plaintiff's  ri,2:ht  to  recover  is  limited  to  actual 
damages,  the  amount  of  which  can  be  determined 
with  reasonable  certainty  from  the  evidence.  Plain- 
tiff is  not  entitled  to  damages  which  are  merely 
speculative,  remote  or  imcertain.  I  do  not  mean 
to  say  that  plaintiff  would  be  precluded  from  recov- 
ery because  of  the  fact  that  damages  may  not  be 
exactly  computed.  Damages  are  recoverable  if  you 
are  satisfied  from  the  evidence  that  they  may  be 
reasonably  approximated  upon  the  evidence  in  the 
case.  The  question  of  the  amount  that  plaintiff 
would  be  entitled  to,  if  you  conclude  plaintiff  is 
entitled  to  a  recovery,  is  entirely  and  solely  your 
responsibility,  but  it  must  be  based  upon  some  evi- 
dence in  the  case  as  a  foundation  that  furnishes  at 
least  a  reasonable  approximation  of  damages  that 
plaintiff  has  sustained.  [160] 

Defendants'  Instruction  No.  46 
The  mere  fact  that  the  Paradise  Theatre  failed 
to  make  as  much  profit  as  some  other  theatre  does 
not  prove  or  disprove  a  conspiracy.  In  a  competi- 
tive system  it  is  natural  that  some  people  will  be 
more  successful  than  others. 

Furthermore,  even  though  you  believe  plaintiff 
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has  been  damaged  by  the  acts  of  defendants,  plain- 
tiff is  not  entitled  to  recover  anything  unless  it 
proves  by  a  preponderance  of  the  evidence  that  the 
defendants,  or  some  of  them,  were  engaged  in  the 
conspiracy  which  is  charged  in  this  case  and  that 
the  damage  resulted  from  that  conspiracy.  [161] 

Defendants'  Instruction  No.  47 
The  law  does  not  permit  an  injured  person  to 
stand  idly  by  and  allow  damages  to  accumulate 
without  doing  that  which  a  reasonable  man  would 
do  under  the  circumstances  to  limit  the  amount  of 
damages.  A  person  injured  by  the  wrongful  act  of 
another  is  bound  to  exercise  reasonable  care  and 
diligence  to  avoid  loss  or  minimize  the  resulting 
damages.  Plaintiff  cannot  recover  for  losses  which 
might  have  been  prevented  by  reasonable  efforts 
and  expenditure  on  its  part.  If  plaintiff  could  have 
minimized  its  losses,  by  entering  into  competitive 
bidding,  it  was  under  a  duty  to  do  so.  [162] 

Defendants'  Instruction  No.  48 
The  law  under  which  this  action  was  brought 
provides  that  any  person  who  shall  be  injured  in 
his  business  or  property  by  reason  of  anything  for- 
bidden in  the  Federal  anti-trust  laws  shall  recover 
three  times  the  damages  sustained  by  him  and  costs 
of  suit,  including  reasonable  attorneys'  fees. 

If  you  should  find  that  plaintiff  in  this  case  has 
suffered  such  injury  in  his  business  or  property, 
your  duty  shall  be  to  fix  only  the  amount  of  actual 
damages,  if  any,  which  you  shall  have  found  to  be 
proximately  caused  by  acts  of  the  defendants.  It  is 
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not  your  duty  to  triple  the  amounts  of  the  actual 
damages,  if  any,  or  to  fix  the  amount  of  the  attor- 
neys' fees,  if  any.  These  are  matters  required  to  be 
attended  to  by  the  Court.  Therefore,  in  your  delib- 
erations, you  shall  give  no  consideration  whatever 
to  the  tripling  of  damages  or  to  the  subject  of 
attorneys'  fees.  [163] 

Defendants'  Instruction  No.  49 
The  fact  that  the  Court  has  instructed  you  with 
respect  to  damages  is  not  to  be  taken  by  you  as 
an  indication  that  the  Court  believes  or  does  not 
believe  that  i:)laintiff  is  entitled  to  recover  damages. 
Such  instructions  are  given  to  you  solely  to  guide 
you  in  arriving  at  the  amount  of  your  verdict  only 
in  the  event  you  find  from  the  preponderance  of 
the  evidence  and  instructions  of  the  Court  that 
plaintiff  is  entitled  to  recover.  If  from  the  evidence 
and  the  instructions  you  find  that  plaintiff  is  not 
entitled  to  recover,  then,  of  course,  you  are  to  dis- 
regard entirely  the  instruction  which  the  Court  has 
given  you  concerning  damages.  [164] 

Defendants'  Instruction  No.  50 
You  are  the  sole  judges  of  the  credibility  of  the 

various  witnesses  who  have  appeared  before  you. 
If  you   conclude   that   any  witness   has   testified 

falsely  in  regard  to  any  material  fact,  you  are  at 

liberty  to  disregard  the  entire  testimony  of  that 

witness.  [165] 

Defendants'  Instruction  No.  51 
You  are  the  sole  judges  of  the  weight  to  be  at- 
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tacliecl  to  the  testimony  of  any  witness,  including 
expert  witnesses. 

In  weighing  the  testimony  of  a  witness  you  may 
consider  any  financial  interest  he  has  in  the  out- 
come of  the  case.  If  you  believe  that  such  financial 
interest  has  colored  his  testimony,  then  to  that  ex- 
tent you  may  disregard  his  testimony. 

In  weighing  the  credibility  of  a  witness  you  may 
consider  w^hether  he  displayed  any  bias  or  prejudice 
when  testifying.  [166] 

Defendants'  Instruction  No.  52 
No  adverse  inference  is  to  be  made  against  plain- 
tiff or  any  party  defendant  because  such  party  has 
not  produced  as  a  witness  in  this  case  a  person  who 
was  its  employee  and  who  is  not  now  employed  by 
that  party  or  who  is  now  deceased  or  who  is  un- 
able to  appear  as  a  witness  because  of  reason  of 
illness.  [167] 

Defendants'  Instruction  No.  53 
The  Court  instructs  you  that  evidence  of  acts  and 
declarations  of  a  deceased  representative  of  any  of 
the  defendants  against  that  defendant's  interest, 
made  within  the  scope  of  authority  of  such  repre- 
sentative in  the  presence  and  observation  of  a  wit- 
ness is  admissible.  Such  alleged  acts  and  declara- 
tions of  deceased  representatives  and  the  unsup- 
ported testimony  of  persons  who  would  benefit 
financially  by  plaintiff's  recovery  in  this  lawsuit 
as  to  conversations  between  themselves  and  such 
deceased  representative,  however,  though  admissi- 
ble, are  to  be  viewed  with  caution.  [168] 
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Defendants'  Instruction  No.  54 
Any  evidence  that  has  been  received  of  an  act, 
omission  or  declaration  of  a  party  which  is  unfavor- 
able to  the  interests  of  that  party  should  be  con- 
sidered and  weighed  by  you  like  any  other  admitted 
evidence  but  evidence  of  the  oral  admission  of  a 
party  ought  to  be  viewed  by  you  with  caution.  [169] 

Defendants'  Instruction  No.  55 
You  will  recall  that  statements  by  one  defend- 
ant, or  its  representative,  were  admitted  in  evidence 
only  on  a  conditional  basis  as  to  other  defendants. 
This  was  true  also  as  to  acts  of,  or  correspondence 
with,  a  i:)articular  defendant.  The  acts  and  state- 
ments were  received  in  evidence  as  against  the  par- 
ticular defendant  doing  the  act  or  making  the  state- 
ment. 

The  existence  of  a  conspiracy  cannot  be  estab- 
lished as  to  any  defendant  by  the  acts  or  statements 
of  its  alleged  co-conspirators  in  its  absence.  The 
existence  of  the  conspiracy  and  each  defendant's 
connection  with  it  must  be  established  by  independ- 
ent proof  based  upon  the  reasonable  inferences  to 
be  drawn  from  such  defendant's  own  acts,  own 
statements,  and  own  conduct.  [170] 

Defendants'  Instruction  No.  56 
The  mere  fact  that  plaintiff  has  named  a  number 
of  parties  as  defendants  in  this  action  does  not 
mean  or  require  you  to  assume  that  all  or  any  of 
them  are  liable  to  plaintiff.  Plaintiff  is  required  to 
present  evidence  which  shows  wrongdoing  on  the 
part  of  each  defendant  against  whom  it  seeks  dam- 
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ages.  Plaintiff's  claim  against  each  defendant  must 
be  judged  separately  as  to  each  such  defendant,  and 
the  position  of  each  defendant  must  be  judged  on  its 
own  merit.  This  is  especially  true  wherever  the  facts 
relating  to  one  defendant  differ  from  the  facts  re- 
lating to  some  or  all  of  the  remaining  defendants. 
Each  defendant  is  entitled  to  the  jury's  individual 
consideration  of  the  evidence  as  applied  to  it  and 
to  individual  consideration  as  to  whether  or  not 
that  particular  defendant  participated  in  a  conspir- 
acy, if  any,  involving  other  defendants. 

No  defendant  is  to  be  prejudiced  in  your  mind 
merely  because  it  has  been  named  as  a  defendant 
along  with  others  in  this  case.  It  follows  from  what 
has  just  been  said  that  you  might  from  the  evi- 
dence find  a  verdict  in  favor  of  one  or  more  de- 
fendants, even  though  you  might  also  find  against 
two  or  more  of  the  other  defendants.  [171] 

Defendants'  Instruction  No.  57 
Your  verdict  must  be  unanimous.  You  are  ex- 
pected to  reach  a  verdict  if  you  can  conscientiously 
do  so. 

Each  juror  is  entitled  to  his  or  her  own  opinion, 
but  you  are  required  to  exchange  views  with  your 
fellow  jurors.  That,  obviously,  is  the  very  purpose 
of  jury  deliberation,  to  discuss  and  consider  the 
evidence  and  listen  to  the  arguments  and  reasons 
of  your  fellow  jurors,  to  present  your  own  individ- 
ual points  of  view,  and  to  reach  an  agreement,  if 
you  can,  solely  and  only  on  the  evidence,  and  if  you 
can  do  so  without  violence  to  your  own  individual 
judgment. 
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You  will  not  be  living  up  to  your  oath  of  office 
if  you  vote  for  a  verdict  one  way  or  the  other, 
unless  you  are  convinced  that  it  is  right,  in  accord- 
ance with  the  evidence  in  the  case  and  the  law.  In 
other  words,  you  are  not  to  yield,  for  example, 
simply  because  you  are  outnumbered  or  outweighed. 
You  vote  with  the  others  only  if  you  are  convinced 
on  the  evidence  and  the  law  that  that  is  the  cor- 
rect way  to  decide  the  case.  On  the  other  hand,  you 
should  not  hesitate,  if  convinced,  to  change  a  point 
of  view  if  it  appears  to  be  erroneous  to  you.  [172] 

[Endorsed] :  Filed  July  5,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S   PROPOSED  JURY 
INSTRUCTIONS 

Pursuant  to  the  Court's  directions,  plaintiff  sub- 
mits herewith  the  following  Jury  Instructions 
which  it  is  presently  contemplated  it  will  request 
the  Court  to  give  at  the  above  entitled  action.  It  is 
anticipated  that  additional  instructions  turning 
upon  the  viewpoint  of  laws  relied  upon  by  the 
Court  or  relating  to  matters  which  may  develop  at 
or  before  the  trial,  will  be  submitted  at  appropriate 
times.  [208] 

Plaintiff's  Jury  Instruction  No.  1 

"Under  our  system  of  jurisprudence,  the  court 

and  the  jury  have  separate  and  distinct  functions 

to  perform,   each  independent  of  the  other,  to  a 

large  degree.  It  is  the  duty  of  the  court  to  pass 
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upon  all  questions  of  law,  the  admission  of  evi- 
dence, and  the  conduct  of  the  trial  generally,  and 
finally,  when  the  evidence  is  all  in  and  the  jury 
have  heard  arguments  of  counsel,  to  charge  the 
jury  as  to  the  law  controlling  and  governing  their 
consideration  of  the  case. 

''It  is  the  duty  of  the  jury  to  determine  the 
facts  based  upon  the  evidence  which  has  come  to 
the  jury  from  the  witness  stand,  and  from  no  other 
source.  When  the  jury  has  finally  determined  all 
the  facts  and  heard  the  charge  of  the  court  as  to 
the  law,  they  should  then  apply  the  law  to  the 
facts  and  render  their  verdict  accordingly.  In  de- 
termining the  facts,  the  jury  is  supreme.  There  is 
no  authority  above  and  beyond  the  jury  which  can 
determine  the  facts  in  any  case,  and  this  court  and 
any  other  court  that  may  hereafter  be  called  upon 
to  decide  this  case  is  bound  by  your  findings  of  the 
facts. 

"Just  as  the  finding  of  the  facts  of  the  case  by 
the  jury  is  binding  upon  the  court,  so  is  the  law 
as  given  to  the  jury  in  this  charge,  binding  upon 
you.  Even  though  the  jury,  or  some  member  of  the 
jury,  or  some  counsel  in  the  case  might  not  agree 
that  the  law  is  or  should  be  as  the  court  has  inter- 
preted it  and  given  it  to  you  in  this  charge,  never- 
theless you  are  bound  by  the  court's  construction 
of  the  law,  and  that  law  is  given  to  you  as  it  has 
been  written  by  the  lawmakers  of  the  nation  and 
interpreted  by  the  courts,  as  this  court  [209]  un- 
derstands it  to  be,  and  it  is  therefore  binding  upon 
you  throughout  the  case,  and  must  be  your  guide 
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in  its  application  to  the  facts  as  you  determine  them 
to  be  in  arriving  at  your  verdict. 

''Under  your  oath  you  have  agreed  to  try  this 
case  in  accordance  with  the  law  and  the  evidence, 
and  a  true  verdict  render  according  to  the  law  and 
the  evidence.  You  should  not  be  actuated  by  mo- 
tives of  sympathy  or  by  prejudice.  You  should  not 
be  concerned,  and  I  am  sure  you  will  not  ])e  con- 
cerned, with  who  are  the  plaintiffs  or  who  or  what 
are  the  defendants.  You  came  into  the  jury  box 
without  any  preconceived  views,  ideas  or  opinions 
concerning  the  right  or  wrong  of  either  of  the 
parties,  and  what  you  now  know  about  it  should 
have  been  learned  from  this  witness  stand,  and  your 
final  determination  of  the  facts  based  upon  that 
evidence. 

"You  are  here  to  do  as  nearly  exact  justice  as 
you  can.  You  can  do  justice  neither  to  the  court 
nor  to  the  jury  if  you  have  the  thought  of  pun-, 
ishment  in  your  minds.  We  lose  track  of  the  real 
issues  and  the  real  facts  of  any  case.  So  that  we 
must  approach  it  as  we  should  approach  the  ordi- 
nary affairs  in  our  lives,  and  in  determining  these 
facts,  you  should  take  into  consideration  your  com- 
mon experiences  in  the  aifairs  of  life.  That  is  one 
of  the  strong  elements  of  our  jury  system,  that 
when  twelve  men  and  women  who  are  drawn  from 
the  ordinary  walks  of  life,  who  represent  the  cross 
sections  of  life,  are  brought  together  in  the  jury 
box,  and  under  an  oath  to  try  the  case  upon  the 
law  and  the  evidence,  they  may  bring  into  play 
the  experiences  that  they  have  gained  through  life 
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as  they  have  viewed  their  own  affairs  and  the  af- 
fairs of  others  as  they  have  lived  their  lives.  That 
is  the  [210]  strength  of  the  jury  system.  That  is 
why  we  are  here.  And,  of  course,  you  should  look 
at  it  impartially  and  decide  it  upon  the  facts."  [211] 

Plaintiff's  Jury  Instruction  No.  2 
*'You,  the  jurors,  are  the  sole  triers  of  the  facts. 
It  is  your  recollection  of  the  evidence  that  controls, 
not  what  counsel  may  say  was  the  evidence  on  any 
issue,  nor  what  the  court  in  its  charge  may  as- 
sume the  evidence  to  be.  You,  the  jurors,  deter- 
mine the  ultimate  facts  from  a  consideration  of 
the  evidence.  And  you  api)ly  to  those  ultimate 
facts  as  you  may  find  them  the  law  as  charged  by* 
the  court.  The  court  expresses  no  opinion  on  the 
issues  of  fact;  and  no  questions  or  remarks  of  the 
court  during  the  trial  should  be  so  construed.  Any 
references  to  the  evidence  by  the  court  during  the 
charge  to  the  jury  will  be  only  such  as  the  court 
thinks  proper  in  order  that  you,  the  jurors,  may 
know  what  are  the  issues  of  fact  which  you  are  to 
decide  and  to  which  you  are  to  apx3ly  certain  prin- 
ciples of  law  in  arriving  at  your  verdict."  [212] 

Plaintiff's  Jury  Instruction  No.  3 
This  case  was  filed  on  September  18,  1951,  by 
Paradise  Theatre  Building  Corporation.  I  charge 
you  that  the  Paradise  Theatre  Building  Corpora- 
tion had  a  right  under  the  law  to  bring  this  action 
at  the  time  it  was  filed.  The  right  to  bring  an  ac- 
tion at  the  time  it  was  brought  is  purely  a  ques- 
tion of  law  which  has  been  passed  upon  and  deter- 
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mined  by  this  Court,  and  it  is  not  a  matter  for 
further  consideration  by  this  Court  or  b}^  this 
jury  in  the  determination  of  the  facts  and  the  ap- 
plication of  the  law  upon  which  its  verdict  is  to  be 
based;  so  in  the  consideration  of  your  verdict,  you 
will  not  consider  any  questions  with  respect  to  the 
time  of  the  bringing  of  this  suit.  It  is  properly 
and  legally  within  this  court,  and  your  problem  and 
my  problem  here  is  solely  one  of  determination  in 
accordance  with  the  law  and  the  evidence.  [213] 

Plaintiff's  Jury  Instruction  No.  4 
The  plaintiff  in  this  proceeding  is  Paradise  Thea- 
tre Building  Corporation,  a  California  corporation. 
The  defendants  are  Fox  West  Coast  Theatres 
Corporation,  Twentieth  Century  Fox  Film  Corpo- 
ration, National  Theatres  Corporation,  Paramount 
Pictures,  Inc.,  Paramount  Film  Distributing  Cor- 
poration, Loew's,  Inc.,  Universal  Film  Exchanges, 
Inc.,  Warner  Bros.  Pictures,  Inc.  and  Warner  Bros. 
Pictures  Distributing  Corporation.  [214] 

Plaintiff's  Jury  Instruction  No.  5 
"All  of  the  named  defendants  are  corporations, 
and  in  that  connection  I  instruct  you  that  a  corpo- 
ration, although  an  artificial  being  existing  only  in 
contemplation  of  law,  is  held  to  the  same  measure 
of  liability  as  an  individual  and  is  entitled  to  the 
same  rights  or  protection.  A  corporation  acts 
through  its  officers,  directors,  and  agents,  and  may 
through  one  or  more  of  them  conspire  with  another 
corporation  or  with  other  individuals.  Any  act  of 
an  officer,  director  or  of  an  agent  of  a  corporation, 
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which  is  done  within  the   scope   and  line   of  his 
duties  or  authority  is  at  law  considered  as  the  act  | 
of  the  corporation  itself."  [215] 

Plaintiff's  Jury  Instruction  No.  6  , 

This   action   is   based   upon   what   is    commonly  I 
known  as  the  ''Sherman  Anti-Trust  Act",  Section 
1  of  which  provides,  among  other  things,  that: 

"Every  contract  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade 
or  commerce  among  the  several  states,  or  with  for- 
eign nations,  is  hereby  declared  to  be  illegal  *  *  *" 

Section  2  of  the  Sherman  Anti-Trust  Act  pro- 
vides that: 

"Every  person  who  shall  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons  to 
monopolize  any  part  of  the  trade  or  commerce 
among  the  several  states  *  *  *  shall  be  deemed 
guilty  of  a  misdemeanor  *  *  *" 

Section  5  of  the  Clayton  Anti-Trust  Act  provides 
that  any  person  who  should  be  injured  in  his  busi- 
ness or  property  by  reason  of  anything  forbidden 
in  the  anti-trust  laws  of  the  United  States,  may 
sue,  therefore,  in  any  federal  court  and  shall  re- 
cover the  damages  by  him  sustained. 

In  this  connection,  the  Court  instructs  you  as  a 
matter  of  law  that  the  course  and  conduct  of  busi- 
ness which  involves  a  regular  exchange  and  distri- 
bution of  feature  motion  pictures  and  the  course 
and  conduct  of  business  which  involves  the  exhi- 
bition of  feature  motion  pictures  requires  the  move- 
ment of  films   and   other   equipment   across   state 
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lines  and  constitutes  inter-state  commerce,  so  that 
distributors  and  exhibitors  of  feature  motion  pic- 
tures are  subject  to,  and  within  the  purview  of, 
the  federal  anti-trust  laws.  [216] 

Plaintiff's  Jury  Instruction  No.  7 

**What  is  a  conspiracy?" 

"A  conspiracy  is  an  agreement,  express  or  im- 
plied, between  two  or  more  persons  to  do  an  illegal 
act  or  to  do  a  legal  act  in  an  illegal  manner."  [217] 

Plaintiff's  Jury  Instruction  No.  8 

*'How  may  a  conspiracy  be  proved? 

"One  way  is  by  direct  evidence  of  a  party  to  the 
conspiracy  or  by  his  admissions  and  statements. 
You  have  heard  the  testimony  on  this  subject  and 
you  will  evaluate  its  worth. 

"No  formal  agreement  is  necessary  to  constitute 
a  conspiracy  or  a  combination.  Monopoly,  combina- 
tion or  conspiracy  in  violation  of  the  law  or  statute 
may  be  inferred  from  a  course  of  dealing  as  well 
as  through  direct  exchange  of  words.  An  unlawful 
conspiracy  may  be,  and  often  is,  formed  without 
simultaneous  action  or  agreement  on  the  part  of 
the  conspirators.  Acceptance  without  prior  agree- 
ment of  an  invitation  to  participate  in  a  plan,  the 
necessary  consequence  of  which,  if  carried  out,  re- 
strains interstate  commerce,  is  sufficient  to  estab- 
lish an  unlawful  conspiracy  under  the  antitrust 
laws.  It  is  not  necessary  to  a  conspiracy  that  all 
of  the  conspirators  be  a  part  of  the  conspiracy 
from  the  beginning.  A  person  may  join  a  conspir- 
acy after  it  has  been  agreed  upon. 
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"Conspiracy  is  seldom  capable  of  proof  by  direct 
testimony  or  evidence,  but  frequently  must  be  in- 
ferred from  things  actually  done,  taking  into  con- 
sideration all  of  the  facts  and  circumstances  sur- 
rounding the  conduct  of  the  parties  who  are  charged 
with  the  consx)iracy.  Proof  of  conspiracy,  how- 
ever, requires  more  than  mere  suspicion  or  con- 
jecture. There  must  be  either  direct  proof  of  con- 
spiracy or  circumstantial  evidence  sufficiently 
strong  to  give  rise  to  an  inference  of  conspiracy,   j 

"Another  way  to  prove  a  conspiracy  is  by  proof 
[218]  of  facts  from  which  a  conspiracy  can  logi- 
cally be  inferred."  [219] 

Plaintiff's  Jury  Instruction  No.  9 
"If  you  find  that  the  defendants  entered  into  a 
course  of  business  w^hich  violated  the  antitrust  laws 
and  you  further  find  that  such  course  of  business 
continued  over  a  substantial  period  of  time,  then 
plaintiff  is  entitled  to  the  presumption  that  such 
illegal  course  of  business  continued  on  and  the  de- 
fendants must  come  forward  with  evidence  to  es- 
tablish their  withdrawal  from  that  illegal  course 
of  conduct. 

"Defendants  have  the  burden  of  establishing  af- 
firmative action  to  withdraw  from  the  conspiracy 
by  taking  action  antagonistic  to  the  unlawful  course 
of  conduct  into  which  they  had  entered,  if  you 
have  found  that  to  be  a  fact.  Until  the  defendants 
do  some  act  to  disavow  or  defeat  any  unlawful 
purpose  to  monopolize  or  to  restrain,  they  are,  un- 
der the  law,  deemed  to  remain  participants  as  con- 
spirators." [220] 
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Plaintiff's  Jury  Instruction  No.  10 
"You  are  instructed  that  under  the  law  the  owner 
of  a  theatre,  such  as  the  Paradise  Theatre,  was 
entitled,  as  of  right,  to  enter  the  market  and  com- 
pete in  the  exhibition  of  motion  pictures,  free  of 
any  unlawful  combination  and  consj)iracy  to  re- 
strain or  monopolize  the  distribution  or  exhiJDition 
of  motion  pictures  in  violation  of  the  antitrust 
laws."  [221] 

Plaintiff's  Jury  Instruction  No.  11 
"If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  defendants,  or  any  of  them,  con- 
spired and  combined  with  each  other  to  limit  the 
showing  of  desirable  run  motion  pictures  to  certain 
theatres  and  that  this  prevented  the  plaintiff  from 
obtaining  an  availability  of  first  run  Los  Angeles 
or  seven  or  fourteen  days  after  Los  Angeles  pic- 
tures, then  the  defendant  or  defendants  with  re- 
spect to  whom  you  so  find  will  have  violated  the 
antitrust  laws  of  the  United  States."  [222] 

Plaintiff's  Jury  Instruction  No.  12 
"If  you  find  and  believe  from  the  evidence  that 
the  defendants  had  knowledge  that  substantially 
uniform  systems  of  runs  and  clearances  were  being 
set  up  and  maintained  for  the  benefit  of  theatres 
owned  by  Fox  West  Coast  Theatres  Corporation 
and  others,  to  aid  and  assist  any  of  these  corpora- 
tions in  restraining  and  preventing  competition 
from  independent  exhibitors  to  license  feature  pic- 
tures on  the  same,  or  substantially  the  same,  run 
and  clearance  as  were   afforded  these   companies, 
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then  you  are  instructed  that  any  contracts  or  agree- 
ments of  any  distributor  defendant  providing  for 
runs  and  clearances  in  conformity  with  such  sub- 
stantially uniform  system,  were  illegal  and  a  viola- 
tion of  the  antitrust  laws  and  in  and  of  themselves 
constituted  a  conspiracy  and  an  illegal  business 
practice."  [223] 

Plaintiff's  Jury  Instruction  No.  13 
"You  are  further  charged  that  the  prohibition  of 
antitrust  laws  is  against  any  course  of  conduct 
which  monopolizes  and  unreasonably  restrains  any 
part  of  interstate  trade,  and  it  makes  no  difference 
and  it  is  no  defense  that  such  unreasonable  re- 
straint of  trade  or  monopoly  operates  only  in  a 
single  city  or  in  a  particular  part  of  a  city,  and 
affects  only  a  part  of  the  industry  involved. 

''Therefore,  if  you  find  that  an  unreasonable 
restraint  of  interstate  trade  or  commerce  did  in 
fact  exist,  it  would  make  no  difference  that  such 
restraint  or  monopoly  affected  only  Los  Angeles  or 
the  Westchester  District."  [224] 

Plaintiff's  Jury  Instruction  No.  14 
"If  you  find  that  Fox  West  Coast  Theatres  Cor- 
poration participated  in  an  illegal  agreement,  con- 
spiracy or  combination  to  violate  the  antitrust  laws 
as  those  terms  have  been  defined,  and  if  you  find 
that  the  defendant  National  Theatres  Corporation, 
acting  through  their  representatives  on  the  Board 
of  Directors  of  Fox  West  Coast  Theatres  Corpora- 
tion, participated  in  its  affairs  and  had  a  voice 
in  determining  its  policy,  then  National  Theatres 
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Corporation  would  be  liable  for  whatever  Fox  West 
Coast  Theatres  Corporation  did  in  violation  of  the 
antitrust  laws. 

"If  you  find  that  National  Theatres  Corporation 
participated  in  an  illegal  agreement,  conspiracy  or 
combination  to  violate  the  antitrust  laws  as  those 
terms  have  been  defined  to  you,  and  if  you  find 
that  Twentieth  Century-Fox  Film  Corporation,  act- 
ing through  its  representatives  on  the  Board  of 
Directors  of  National  Theatres  Corporation,  par- 
ticipated in  its  affairs  and  had  a  voice  in  deter- 
mining its  policy,  then  Twentieth  Century  -  Fox 
Film  Corporation  would  be  liable  for  whatever 
National  Theatres  Corporation  did  in  violation  of 
the  antitrust  laws. 

"If  you  find  that  Warner  Bros.  Pictures  Dis- 
tributing Corporation  participated  in  an  illegal 
agreement,  conspiracy  or  combination  to  violate  the 
antitrust  laws  as  those  terms  have  been  defined  to 
you,  and  if  you  find  that  Warner  Bros.  Pictures 
Inc.,  acting  through  its  representatives  on  the 
Board  of  Directors  of  Warner  Bros.  Pictures  Dis- 
tributing Corporation  participated  in  its  affairs 
and  had  a  voice  in  determining  its  [225]  policy, 
then  Warner  Bros.  Pictures,  Inc.  would  be  liable 
for  whatever  Warner  Bros.  Pictures  Distributing 
Corporation  did  in  violation  of  the  antitrust  laws." 

Plaintiff's  Jury  Instruction  No.  15 
'*If  you  find  that  there  was  a  conspiracy  on  the 
part  of  the  defendants,  or  some  of  them,  to  re- 
strain trade,  the  fact  that  motion  pictures  are  li- 
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censed  under  a  copyright  would  not  exempt  such 
defendants  from  the  antitrust  laws  of  the  United 
States."  [227] 

Plaintiff's  Jury  Instruction  No.  16 
"If  you  find  that  the  defendants  engaged  in  a 
combination  and  conspiracy  in  violation  of  the  anti- 
trust laws  with  respect  to  and  which  had  an  effect 
on  the  playing  position  of  the  Paradise  Theatre, 
then  you  are  instructed  that  the  fact  that  the  Loyola 
Theatre  was  built  and  in  operation  before  the  Para- 
dise Theatre  is  no  defense."  [228] 

Plaintiff's  Jury  Instruction  No.  17 
"You  are  charged  that  an  act  which  is  harmless 
when  done  by  one  person  or  corporation  becomes 
a  public  wrong  when  it  is  done  by  many  persons 
or  corporations  acting  in  concern  as  part  of  a  plan 
to  violate  the  antitrust  laws  or  as  part  of  the  sum 
of  acts  which  are  relied  upon  to  effectuate  such 
violation.  It  then  takes  on  the  form  of  a  conspir- 
acy and  is  prohibited  if  the  result  is  hurtful  to  the 
public  or  to  the  individual  against  whom  the  con- 
certed action  is  directed."  [229] 

Plaintiff's  Jury  Instruction  No.  18 
"If  you  find  that  the  defendants  were  acting  to- 
gether in  a  conspiracy  to  restrain  or  monopolize 
the  first  run  or  early  availabilities  of  motion  pic- 
tures in  Los  Angeles  or  the  Westchester  area,  then 
such  a  conspiracy  may  not  be  justified  or  explained 
by  testimony  of  normal  processes  of  competition, 
by  comparison  of  theatres  or  by  comparison  of 
efficiency  in  business."  [230] 
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Plaintiff's  Jury  Instruction  ISTo.  19 
"You  are  charged  that  the  plaintiff  in  this  case 
has  the  burden  of  producing  evidence  which  you 
believe  and  which  satisfies  your  minds  by  a  pre- 
ponderance of  the  evidence  that  the  defendants  in 
this  case,  or  some  of  them,  were  engaged  in  a 
combination  or  conspiracy  in  violation  of  Section 
1  or  2  of  the  Sherman  Act  which  resulted  in  injury 
to  the  business  or  property  of  the  plaintiff. 

*'In  this  respect  you  are  charged  that  plaintiff 
does  not  have  to  persuade  you  beyond  a  reasonable 
dou])t,  but  only  by  a  preponderance  of  the  evidence. 
By  a  preponderence  of  the  evidence,  it  is  not  meant 
that  more  witnesses  are  required.  The  credibility 
as  to  witnesses  is  for  the  jury  to  decide.  If  you  are 
satisfied  as  to  any  issue  upon  which  the  plaintiff 
has  the  burden  that  he  has  produced  evidence  which 
you  believe,  whether  documentary  or  oral,  and. 
which  satisfies  your  minds  by  a  preponderance  of 
the  evidence,  then  you  must  find  for  plaintiff  with 
respect  to  that  issue."  [231] 

[Endorsed] :  Filed  July  5,  1956. 
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MINUTES  OF  THE  COURT 
Date:  July  9,  1956.  At:  Los  Angeles,  Calif. 

Present:  Hon.  Harry  C.  AVestover,  District 
Judge.  Deputy  Clerk:  Mary  O.  Smith.  Reporter: 
S.  J.  Trainor.  Counsel  for  Plaintiff  Elwood  S. 
Kendrick  and  Jack  Corinblit.  Counsel  for  Defend- 
ants: Frank  R.  Johnston  and  David  Massey  for 
defendants  Fox  West  Coast,  et  al.;  Homer  I. 
Mitchell  and  Philip  F.  Westbrook,  Jr.,  for  defend- 
ants Warner  Bros.,  et  al. 

Proceedings:  For  jury  trial. 

Court  orders  that  no  reference  be  made  to  the 
Paramount  case  or  national  conspiracy  in  the  open- 
ing statements. 

It  is  ordered  that  cause  is  continued  to  July  10, 
1956,  10  a.m.,  for  jury  trial. 

Statements  are  made  by  counsel. 

Attorney  Mitchell  moves  to  dismiss  as  to  defend- 
ant United  Artists  Corp.,  and  it  is  so  ordered. 

Attorney  Mitchell  moves  to  have  cost  of  original 
transcrii^t  divided  and  that  same  be  taxed  as  cost 
at  completion  of  trial,  together  with  copies. 

Court  orders  that  cost  of  original  transcript  and 
copies  be  taxed  as  costs. 

JOHN  L.  CHILDRESS, 
Clerk.  [264] 


¥ 
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PLAINTIFF'S  OFFER  OF  PROOF  AND  MEM- 
ORANDUM OF  LAW  WITH  REFERENCE 
TO  THE  ADMISSIBILITY  OF  EVIDENCE 
SHOWINO  DEFENDANTS'  ATTEMPT 
AND  PURPOSE  TO  MONOPOLIZE  IN 
THE  WESTCHESTER  -  INGLEWOOD 
AREA 

I. 
This  memorandum  is  directed  primarily  to  plain- 
tiff's offer  to  i)rove  the  agreements  (and  facts  re- 
lating thereto)  pursuant  to  which  the  Fox  defend- 
ants restricted  theatre  construction  in  the  West- 
chester-Inglewood  area.  Specifically,  plaintiff  offers 
to  prove: 

That  in  1945,  Fox  West  Coast  acquired  property 
for  a  theatre  in  Westchester  and  at  the  same  time 
exacted  from  the  seller  a  written  commitment  that 
the  seller  would  not  sell  any  land  which  it  owned 
for  use  as  a  theatre  for  a  period  of  five  years  or 
until  7000  units  were  constructed  in  the  Westches- 
ter area.  [279] 

This  seller  at  that  time  controlled  substantially 
all  of  the  undeveloped  property  in  AVestchester  and 
the  written  agreement  exacted  by  Fox  West  Coast 
in  effect  excluded  the  possibility  of  any  outside 
theatre  owner  from  constructing  a  theatre  in  West- 
chester. The  written  agreement  shows  that  there 
was  no  relationship  whatsoever  between  the  de- 
mands made  by  Fox  and  the  reasonable  needs  of  a 
land  developer,  since  Fox  was: 
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(a)  Not  committed  to  build  a  theatre; 

(b)  If  it  did  build  a  theatre,  it  had,  substan- 
tially comi:)lete  power  as  to  the  size  and  type  of 
theatre  and  could,  if  it  desired,  construct  a  theatre 
anywhere  from  300  to  2000  seats,  a  theatre  which 
would  charge  10c  or  $1.00,  a  theatre  which  would 
play  on  first  run  or  last  run.  The  agreement  which 
Fox  exacted  precluded  the  seller  from  selling  prop- 
erty for  use  as  a  theatre  imder  the  conditions 
therein  stated. 

The  document  upon  which  plaintiff  relies  is 
marked  as  plaintiff's  Exhibit  33b  for  identification. 

Proof  will  further  show  that  despite  the  fact 
that  the  agreement  exacted  by  Fox  had  the  escape 
clause,  namely,  a  provision  that  if  7000  units  were 
constructed,  the  restriction  would  no  longer  apply, 
that  with  the  knowledge  of  Fox  the  seller  failed 
to  include  this  escape  clause  in  the  deeds  of  vir- 
tually every  third  party  buyer  of  land. 

Specifically,  in  the  deed  to  the  plaintiff  in  this 
case,  plaintiff's  offers  to  prove  that  such  deed  had 
a  provision  only  that  no  theatre  could  be  built  until 
January  1,  1950,  and  did  not  contain  any  escape 
clause. 

Plaintiff  offers  to  prove  that  plaintiff's  deed  pro- 
vided that  if  it  violated  its  restriction  which  pre- 
cluded it  from  building  a  theatre  until  January  1, 
1950,  that  it  would  automatically  lose  its  interest 
in  that  property  and  the  property  would  [280] 
revert  to  the  seller.  The  document  upon  which 
plaintiff  relies  in  this  connection  is  the  deed  marked 
as  Exhibit  33a  for  identification. 
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The  evidence  will  show  that  in  1948  Fox  West 
Coast  and  the  seller  of  Westchester  i^roperty  agreed 
in  writing  that  7000  units  had  been  constructed  in 
the  Westchester  district  and  that  thereafter  the 
theatre  building  restriction  on  sales  by  the  seller 
were  not  required.  But  this  evidence  will  further 
show  that  this  release  of  the  restriction  was,  to  all 
effects  and  purposes,  meaningless,  because 

(1)  Property  had  been  sold  which  had  contained 
the  theatre  building  restriction  without  the  escape 
clause  and  therefore  the  theatre  building  restriction 
was  in  no  way  affected  by  the  release  in  future 
given  by  Fox ; 

(2)  By  its  terms,  the  1948  release  only  affected 
sales  made  in  the  future  and  plaintiff's  property 
as  well  as  most  other  property  had  been  sold  be- 
fore the  release  was  executed.  The  restriction  on 
Paradise  property  was  as  much  in  effect  after  1948 

as  it  had  been  before  then.  [280] 
«  *  *  *  * 


[Endorsed] :  Filed  July  23,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MEMORANDUM  RE  OFFER 
AND  TREATMENT  OF  U.  S.  VS.  PARA- 
MOUNT 

I. 

First  Offer 
Plaintiff  hereby  offers  in  evidence  the  following 
exhibits  which  have  been  marked  for  identification 
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in  this  case:  44A  through  44K-3  and  44L  through 
44Q-4.  These  exhibits  include  the  Findings  of  Fact 
and  Conclusions  of  Law  and  the  decrees  in  the 
Paramount  Case,  together  with  certain  exhibits  in 
that  case. 

Plaintiff  makes  this  offer  and  stipulates  that  none 
of  these  exhibits  shall  be  shown  to  the  jury  or  re- 
ferred to  by  plaintiff  in  closing  argument.  This 
offer  is  made  provided  that  the  [308]  Court  explain 
at  or  prior  to  the  close  of  the  Plaintiff's  case,  the 
evidentiary  impact  of  the  Paramount  decrees,  Find- 
ings of  Fact  and  Conclusions  of  Law  upon  the 
Paradise  Case,  which  statement  shall  include  the 
following : 

1.  That  the  United  States  Government  filed  an 
action  against  certain  defendants,  including  the  de- 
fendants Twentieth  Century  Fox  Film  Corporation, 
National  Theatres  Corporation,  Loew's,  Inc.,  War- 
ner Bros.  Pictures,  Inc.,  Warner  Bros.  Picture 
Distributing  Corporation,  Paramount  Pictures,  Inc., 
Paramount  Film  Distributing  Corporation,  Univer- 
sal Film  Exchanges,  Inc.,  RKO  Radio,  Inc.,  Co- 
lumbia Pictures  Corporation  and  United  Artists 
Corporation.  That  action  was  entitled  United  States 
vs.  Paramount,  et  al. 

2.  That  it  was  adjudicated  in  that  case  that  the 
defendants  Twentieth  Century  Fox,  National  Thea- 
tres Corporation,  Loew's  Inc.,  Warner  Bros.  Pic- 
tures, Inc.,  Warner  Bros.  Picture  Distributing  Cor- 
poration, Paramount  Pictures,  'Inc.,  Paramount 
Film  Distributing  Corporation  and  Universal  Film 
Exchanges,  Inc.,  RKO  Radio  Pictures,   Inc.,   Co- 
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liinibia  Pictures  Corporation  and  United  Artists 
Corporation  had  violated  the  anti-trust  laws  of  the 
United  States  by  entering  into  a  national  conspir- 
acy; and 

3.  That  among  other  things  this  conspiracy  was 
found  to  have  violated  the  anti-trust  law  by: 

(a)  Employing  their  collective  monopoly  power 
to  exclude  competitors  from  the  first  run  market 
and  that  they  had  the  intent  to  exercise  this  power 
and  that  they  did  so  in  violation  of  section  2  of 
the  Sherman  Act.  (See  Conclusion  of  Law,  No.  13, 
U.  S.  vs.  Paramount.) 

(b)  That  these  defendants  used  this  power  to 
actually  exclude  independents  from  the  first  run 
market  and  to  restrict  the  distribution  of  pictures 
to  independents  in  violation  of  sections  1  and  2  of 
the  Sherman  Act.  (See  Conclusion  of  Law,  No.  M.) 

4.  That  in  U.  S.  vs.  Paramount  final  decrees 
were  entered  against  defendants  Twentieth  Century 
Fox  Film  Corporation,  Warner  Bros.  Pictures,  Inc., 
Warner  Bros.  Pictures  Distributing  Corporation, 
Loew's,  Inc.,  Paramount  Pictures,  Inc.,  Paramount 
Film  Distributing  Corporation,  Universal  Film  Ex- 
changes, Inc.,  Columbia  Pictures  Corporation  and 
United  Artists  Corporation,  which  enjoined  them: 

(a)  "From  granting  any  clearance  between  thea- 
tres not  in  substantial  competition";  and 

(b)  "From  licensing  any  feature  for  exhibition 
upon  any  nm  in  any  theatre  in  any  other  manner 
than  that  each  license  shall  be  offered  and  taken 
theatre  by  theatre  solely  upon  the  merits  and  with- 
out discrimination  in  favor  of  af&liated  theatres, 
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circuit  theatres  or  others."  (See:  Warner's  decree, 
Exhibit  44-E,  pages  2  and  4;  Loew's  decree,  Ex- 
hibit 44-D,  pages  3  and  4;  Twentieth  Century  Fox 
decree.  Exhibit  44-F,  pages  3  to  5;  Paramount  de- 
cree. Exhibit  44-G,  pages  3  and  5;  and  the  decree 
against  Universal  Fihn  Exchanges,  Inc.,  United 
Artists  Corporation  and  Cokimbia  Pictures  Corpo- 
ration, Exhibit  44-C,  pages  3  and  4.) 

5.  The  complaint  U.  S.  vs.  Paramount  was  filed 
in  1938  and  the  action  was  finally  concluded  in 
1950. 

B.   Alternative  Offer 

If  the  Court  declines  to  receive  the  offer  set  forth 
in  A  above  and  to  make  the  statement  indicated, 
plaintiff  offers  in  evidence  the  decrees,  Findings  of  J 
Fact  and  Conclusions  of  Law,  including  Exhibits 
44A  through  44K-3  and  Exhibits  44L  through 
44Q-4.  It  is  stipulated  that  none  of  these  exhibits 
shall  go  to  the  jury  or  be  referred  to  by  counsel 
except  that  the  following  portions  of  certain  of 
these  exhibits  may  be  read  to  the  jury  and  these 
portions  [310]  only  shall  be  typed,  marked  as  ex- 
hibits and  used  as  evidence: 

1.  From  Exhibit  44A,  the  Findings  of  Fact  and 
Conclusions  of  Law  in  U.  S.  vs.  Paramount: 

The  defendants  Loew's,  Inc.,  Warner  Bros.  Pic- 
tures Distributing  Corporation,  Twentieth  Century 
Fox  Film  Corporation,  National  Theatres  Corpora- 
tion, Columbia  Pictures  Corporation,  Universal 
Film  Exchanges,  Inc.  and  United  Artists  Corpora- 
tion, together  with  Paramount  and  RKO  had  the 
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collective  monox^oly  power  to  exclude  competitors 
from  first  run  and  this  monopoly  poAver  was  cou- 
pled with  their  intent  to  exercise  this  power  in 
violation  of  section  2  of  the  Sherman  Act. 

These  same  corporations  and  RKO  and  Para- 
mount used  this  power  to  actually  exclude  inde- 
pendents from  the  first  run  market  and  to  restrict 
the  distribution  of  pictures  to  independents  in  vio- 
lation of  sections  1  and  2  of  the  Sherman  Act. 

The  defendants  Loew's,  Paramoiuit,  Warners, 
Universal  and  Twentieth  Century  Fox  were  en- 
joined from  ,s:rantin,2:  any  clearance  lietween  thea- 
tres not  in  substantial  competition  and  from  licens- 
ing any  feature  for  exhibition  upon  any  run  in 
any  theatre  in  any  other  manner  than  that  each 
license  shall  be  offered  and  taken  theatre  by  thea- 
tre solely  upon  the  merits  and  without  discrimina- 
tion in  favor  of  affiliated  theatres,  circuit  theatres 
or  others.  (The  foregoing  injunctive  provisions  are 
contained  as  to  Loew's  in  plaintiff's  Exhil)it  44D, 
pages  3  and  4;  as  to  Warners  in  plaintiff's  Exhibit 
44E,  pages  2  and  4;  as  to  Twentieth  Century  Fox, 
in  plaintiff's  Exhibit  44F,  pages  3  through  5;  as 
to  Paramount,  in  plaintiff's  Exhibit  44G,  pages  3 
through  5;  as  to  Universal,  plaintiff's  Exhil)it  44B, 
pages  3  and  5. 

Of  course,  under  the  Emich  Case  the  Court 
should  explain  the  relationship  of  U.  S.  vs.  Para- 
mount to  the  case  at  bar.  [311] 


*  #  *  *  * 


[Endorsed] :  Filed  August  3,  1956. 
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SUPPLEMENTAL  INSTRUCTIONS 
PROPOSED  BY  PLAINTIFF 

Plaintiff's  Proposed  Jury  Instruction  No.  5A 
A  plaintiff  is  not  required  to  name  all  alleged 
co-conspirators  as  defendants,  and  the  fact  that 
some  are  not  named  defendants  does  not  make  the 
named  defendants  less  liable  if  you  find  they  par- 
ticipated in  the  conspiracy  charged.   [349] 

Plaintiff's  Proposed  Jury  Instruction  No.  6 A 
A  restraint  of  trade  means  a  restraint  of  compe- 
tition. Restraint  of  interstate  trade  or  commerce  is 
unlawful  if  it  is  the  result  of  a  monopoly  or  is  cre- 
ated by  a  contract,  combination  or  conspiracy.  It 
is  not  necessary  for  a  restraint  to  be  illegal  that 
it  should  suppress  all  competition;  a  partial  re- 
straint of  competition  is  sufficient.  A  restraint  af- 
fecting the  exhibition  of  motion  pictures  in  Los 
Angeles  or  Westchester  or  affecting  first  run  exhi- 
bition in  Los  Angeles  or  Westchester  would  be  suf- 
ficient under  the  statute. 

Trade  may  be  restrained  if  it  is  hindered,  ob- 
structed, injured  or  destroyed  in  any  way.  An  essen- 
tial characteristic  of  a  monopoly  is  a  wrongful  ex- 
clusion of  competitors  from  the  field.  Monopoly  is 
actually  the  concentration  of  business  in  the  hands 
of  a  few  to  such  an  extent  that  competition  is  in 
some  way  unlawfully  restrained.  [350] 

Plaintiff's  Proposed  Jury  Instruction  No.  6B 
The   term   "monopolize"    in   the    antitrust   laws 
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means  to  acquire  through  means,  which  are  not 
specifically  approved,  a  dominant  position  in  the 
market  so  as  to  exclude  actual  or  potential  compe- 
tition, and  to  follow  such  a  course  of  conduct  with 
the  intent  of  monopolizing.  It  means  to  take  steps 
toward  acquiring  a  dominant  position  in  the  market 
and  to  take  such  steps  when  not  encouraged  by  the 
law.  Such  monopolization  occurs  where  a  corpora- 
tion or  group  of  corporations  seek  to  secure  a  domi- 
nant share  of  the  market  through  restraints  of 
trade  which  are  prohibited,  or  through  predatory 
practices,  or  through  the  bad  faith  use  of  otherwise 
legitimate  means. 

Section  2  of  the  Sherman  Act  prohibits  both  mo- 
nopolization, and  attempts  to  monopolize,  and  any 
combination  or  conspiracy  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  states. 

You  are  instructed  that  the  term  ''any  part"  is 
applicable  to  the  City  of  Los  Angeles  or  to  the  area 
of  Los  Angeles  known  as  the  Westchester  area,  or 
to  the  first  nm  market  in  the  city  of  Los  Angeles 
or  to  the  first  run  market  in  the  Hollywood  Boule- 
vard area.  [351] 

Plaintiff's  Proposed  Jury  Instruction  No.  6C 
It  is  not  always  necessary  to  find  a  specific  in- 
tent to  restrain  trade  or  to  build  a  monopoly  in 
order  to  find  that  the  antitrust  laws  have  been  vio- 
lated. It  is  sufficient  that  a  restraint  of  trade  or 
monopoly  results  as  the  consequence  of  a  defend- 
ant's conduct  or  business  arrangements.  No  monop- 
olist monopolizes  unconscious  of  what  he  is  doing. 
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If  an  arrangement  or  combination  actually  results 
in  a  monopoly  the  intent  to  monopolize  is  imputed 
from  the  result  accomplished.  Specific  intent  is  nec- 
essary only  where  the  acts  fall  short  of  accomplish- 
ing the  results  condenmed  by  the  statute. 

It  is  unlawful  to  foreclose  competitors  from  any 
substantial  market. 

The  use  of  monopoly  power,  however  lawfully  ac- 
quired, to  foreclose  competition,  to  gain  a  competi- 
tive advantage,  or  to  destroy  a  competitor  is  un- 
lawful. [352] 

Plaintiff's  Proposed  Jury  Instruction  No.  8 A 
If  you  find  that  there  was  a  conspiracy  between 
two  or  more  of  the  defendants  named  in  this  case 
and/or  between  them  and  other  corporations  whom 
you  find  to  have  participated  in  such  conspiracy, 
then  you  are  instructed  that  the  acts,  statements 
or  conduct  of  each  conspirator  are  chargeable  to  all 
of  the  conspirators.  In  law  conspirators  are  deemed 
to  be  the  agents  of  each  other  in  carrying  out  the 
purposes  of  the  conspiracy.  [353] 

Plaintiff's  Proposed  Jury  Instruction  No.  lOA 
A  first  run  motion  picture  is  an  article  of  trade 
or  commerce  and  if  you  find  that  the  defendants 
in  this  case  controlled  that  product  and  if  you  find 
that  this  control  was  accomplished  by  an  attempt 
to  monopolize,  and  if  you  further  find  that  as  a 
result  a  smaller  competitor,  such  as  plaintiff,  was 
eliminated  from  competition  or  was  prevented  from 
competing  effectively,  then  you  are  instructed  that 
such  action  on  the  part  of  the  defendants  who  par- 
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ticipated  therein  was  an  unreasonable  restraint  of 
trade  within  the  meaning  of  the  antitrust  laws. 

Plaintiff's  Proposed  Jury  Instruction  No.  lOB 
You  are  charged  that  it  would  be  unlawful  and  a 
violation  of  the  antitrust  laws  for  any  group  of 
corporations  to  maintain  a  monopoly  of  the  first 
run  exhibition  of  motion  pictures  in  the  City  of 
Los  Angeles  as  a  result  of  a  conspiracy  in  viola- 
tion of  the  antitrust  laws  by  refusing  to  license 
pictures  first  run  to  any  theatre  other  than  those 
operated,  managed  or  booked  by  other  participants 
in  the  monopoly,  or  by  restricting  the  x)ictures 
which  they  would  so  license  to  outsiders  to  the  pic- 
tures which  the  other  participants  found  to  be  un- 
desirable. [355] 

Plaintiff's  Proposed  Jury  Instruction  No.  11 A 
If  you  find  that  the  defendant  distributors  each 
had  its  first  run  customer  in  Los  Angeles  and  made 
no  effort  to  license  pictures  on  a  first  run  to  any 
other  theatre  in  Los  Angeles,  and  if  you  find  that 
tlie  operators  of  the  defendants'  theatres  in  Los 
Angeles  each  had  a  fixed  source  of  supply  of  first 
run  pictures  from  certain  of  the  defendant  distrib- 
utors and  did  not  seek  to  license  the  pictures  of 
any  other  distributor  on  a  first  run,  then  from  such 
circumstances  you  may  infer  that  this  arrange- 
ment was  the  result  of  an  imlawful  conspiracy  to 
monopolize  the  exhibition  of  first  run  pictures  and 
restraint  of  trade  and  commerce  in  the  exhibition 
of  first  run  pictures  in  Los  Angeles  to  the  exclusion 
of  the  plaintiff  from  the  exhibition  of  first  run  pic- 
tures. [356] 
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Plaintiff's  Proposed  Jury  Instruction  No.  12 A 

You  are  instructed  that  it  is  unlawful  and  an 
unreasonable  restraint  of  trade  under  the  Sherman 
Act  for  a  distributor  of  motion  pictures  to  grant 
any  clearance  between  two  theatres  which  are  not 
in  substantial  competition  with  each  other. 

The  word  ''clearance"  means 
^'The  period  of  time  usually  stipulated  in  license 
contracts,  which  must  elapse  between  runs  of  the 
same  picture  within  a  particular  area  or  in  specified 
theatres." 

The  term  "run"  means 
^'The   successive   exhibitions   of   a   motion   picture 
in  a  given  area,  first  run  being  the  first  exhibition 
in  that  area,  second  run  being  the  next  subsequent, 
etc." 

U.  S.  vs.  Paramount  Pictures,  Inc.,  et  al.,  334 
U.  S.  131,  145;  92  L.  Ed.  1260,  1286. 

If  you  find  that  the  defendants  granted  clearance 
to  the  Academy,  United  Artists,  Fox  -  Inglewood, 
Fifth  Avenue,  Southside,  La  Tigera  or  Imperial 
Theatres  over  the  Paradise  Theatre,  then  with  re- 
spect to  the  theatre  receiving  it,  such  clearance 
would  be  unlawful  if  that  theatre  was  not  in  sub- 
stantial competition  with  the  Paradise  Theatre, 

Plaintiff's  Proposed  Jury  Instruction  No.  12B 
The  adoption  of  uniform  business  practice  by 
members  of  a  trade,  may  or  may  not  be  evidence 
of  a  conspiracy.  If  such  uniform  practices  are  the 
result  of  a  specific  or  tacit  agreement  and  if  these 
practices  are  such  as  to  unreasonably  restrain  trade, 
they  will  be  condemned  by  the  antitrust  laws.  [358] 
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Plaintiff's  Proposed  Jury  Instruction  No.  13 A 
If  you  find  that  the  defendants  or  any  of  them 
conspired  to  deprive  the  Paradise  Theatre  of  pic- 
tures for  exhibition  on  an  availability  of  7  days 
after  Los  Angeles  first  run  closing,  by  refusing  to 
negotiate  Avith  the  Paradise  Theatre  for  such  avail- 
ability, then  such  conspiracy  may  unreasonably 
restrain  trade  in  violation  of  the  antitrust  laws  even 
though  the  Paradise  Theatre  and  other  theatres  in 
the  Inglewood-Westchester  area  were  in  substan- 
tial competition.  [359] 

Plaintiff's  Proposed  Jury  Instruction  No.  19A 
You  are  instructed  that  evidence  is  to  be  evalu- 
ated not  only  by  its  own  intrinsic  weight  l)ut  also 
according  to  the  evidence  which  it  is  in  the  power 
of  one  side  to  produce  and  of  the  other  to  con- 
tradict; and,  therefore,  if  weaker  and  less  satisfac- 
tory evidence  is  offered  when  it  appears  that 
stronger  and  more  satisfactory  evidence  was  within 
the  power  of  the  party,  the  evidence  offered  should 
be  viewed  with  distrust.  [360] 

Plaintiff's  Proposed  Jury  Instruction  No.  19B 

Evidence  may  be  either  direct  or  indirect.  In- 
direct evidence  is  known  also  as  circumstantial  evi- 
dence. 

Both  direct  evidence  and  circumstantial  evidence 
are  recognized  and  admitted  in  courts  of  justice 
and  upon  either  or  both,  .juries  lawfully  may  base 
their  findings. 

The  law  makes  no  distinction  between  the  two 
classes  as  to  the  degree  of  proof  required,  but  re- 
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spects  each  for  such  convincing  force  as  it  may  carry 
and  accepts  each  as  a  reasonable  method  of  proof. 

Thus  in  this  case,  each  of  the  elements  of  plain- 
tiff's case  may  be  proved  by  indirect  evidence  if 
that  e^adence  carries  the  convincing  force  needed  to 
constitute  a  preponderance  of  the  evidence.  [361] 

Respectfully  submitted, 

ELWOOD  S.  KENDRICK, 
JOSEPH  L.  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [362] 
[Endorsed] :  Filed  Aug.  13,  1956. 


[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  PROPOSED  JURY  INSTRUC- 
TIONS (ADDITIONAL  AND  REVISED) 

Defendants  Warner  Bros.  Pictures,  Inc.,  Warner 
Bros.  Pictures  Distributing  Corporation,  Para- 
mount Pictures  Inc.,  Paramount  Film  Distribut- 
ing Corporation,  Loew's  Incorporated,  Universal 
Pictures  Company,  Inc.,  Universal  Film  Exchanges, 
Inc.,  Twentieth  Century-Fox  Film  Corporation,  Na- 
tional Theatres  Corporation  and  Fox  West  Coast 
Theatres  Corporation  submit  revisions  of  Proposed 
Jury  Instructions  Nos.  15,  34  and  41  heretofore 
filed  in  the  above  entitled  action  on  July  5,  1956 
[363]  and  proposed  Additional  Jury  Instructions 
2A,  9A,  12A,  12B,  12C,  12D,  16A,  16B,  17A,  25A 
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25B,  29A,  31A,  32A,  33A,  33B,  33C,  34A,  34B,  45A, 
45B,  45C,  45D  and  57A. 

Dated:  August  14,  1956. 

Respectfully  submitted, 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

NEWLIN,  TACKABURY  & 
JOHNSTOX, 
/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  Defendants  [364] 

Defendants'  Instruction  No.  2 A 
You  shall  not  consider  as  evidence  any  statement 
of  counsel  made  during  the  trial,  unless  such  state- 
ment was  made  as  an  admission  or  stipulation  con- 
ceding the  existence  of  a  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  offer 
of  evidence  that  was  rejected,  or  any  evidence  that 
was  stricken  out  by  the  court;  such  matter  is  to  be 
treated  as  though  you  never  had  known  of  it. 

You  must  never  assume  or  speculate  to  be  true 
any  insinuation  carried  or  suggested  by  a  question 
put  to  a  witness  by  examining  counsel.  The  exam- 
iner's question  is  not  evidence  except  only  as  it 
explains  or  throws  light  upon  the  answer.  [365] 

Defendants'  Instruction  No.  9A 
You  must  be  satisfied  by  the  evidence  that  plain- 
tiff made  a  specific,  good  faith  request  to  each  de- 
fendant distributor  for  any  earlier  run  upon  which 
it  now  seeks  to  base  its  damages.  The  law  does  not 
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Inglewood-Westchester  area  and  contends  that  the 
decision  of  each  of  the  distributor  defendants  with 
respect  to  the  licensing  of  pictures  to  the  Paradise 
Theatre  was  made  by  each  distributor  individually 
after  an  independent  consideration  of  the  business 
aspects  of  the  situation. 

If  you  find  that  the  decision  of  the  distributor 
defendants  during  the  period  with  respect  to  licens- 
ing of  motion  pictures  to  the  Paradise  Theatre  was 
reached  independently  and  in  the  exercise  of  its 
own  business  judgment,  then  such  licensing  could 
not  form  the  basis  of  a  conspiracy.  [371] 

Defendants'  Instruction  No.  16A 
You  are  instructed  that  it  is  presumed  that  de- 
fendants have  not  conspired  in  violation  of  the 
antitrust  laws  and  that  the  burden  is  upon  plain- 
tiff to  overcome  that  presumption  and  to  prove  con- 
spiracy by  a  preponderance  of  the  evidence.  To  the 
extent  that  plaintiff  relies  on  circumstantial  evi-  j 
dence,  the  burden  is  on  plaintiff  to  prove  that  the 
circumstances  upon  which  reliance  is  placed  are 
entirely  inconsistent  with  the  presumption  that  de- 
fendants have  complied  with  the  antitrust  laws. 

Defendants'  Instruction  No.  16B 
You  are  instructed  that  there  is  no  direct  evi- 
dence of  the  conspiracy  charged  in  this  case.  There- 
fore, plaintiff's  claim  with  respect  to  the  conspiracy 
issue  is  completely  dependent  upon  circumstantial 
evidence.  [373] 

Defendants'  Instruction  No.  17A 
Similar  methods  of  distribution,  if  they  are  rea-* 
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sonable  methods  of  the  light  of  all  of  the  circum- 
stances, are  not  evidence  of  conspiracy  regardless 
of  whether  you  may  be  convinced  that  some  other 
method  of  distribution  would  be  better  than  the 
various  methods  used  by  defendant  distributors. 
Similar  methods  of  distril)ution,  resulting  from  rea- 
sonable business  solutions  of  identical  problems 
are  not  evidence  of  conspiracy.  [374] 

Defendants'  Instmction  No.  25 A 
There  is  evidence  that  the  Paradise  Theatre  did 
not  gross  as  much  or  pay  as  much  film  rental  on 
comparable  rims  as  some  other  theatres  in  the 
Inglewood- Westchester  area.  This  is  a  circumstance 
which  each  distributor  was  entitled  to  take  into  con- 
sideration in  dealing  with  the  Paradise  Theatre. 
Conduct  based  upon  this  consideration  cannot  fur- 
nish any  basis  for  an  inference  of  conspiracy.  [375] 

Defendants'  Instruction  No.  25B 
You  are  instructed,  as  a  matter  of  law,  that  the 
licensing  of  first  runs  to  theatres  in  the  downtown 
Los  Angeles,  Hollywood  and  Wilshire  districts  to 
the  exclusion  of  theatres  in  outlying  districts  in  the 
Los  Angeles  metropolitan  area  is  reasonable.  Such 
practice  on  the  part  of  any  or  all  of  the  distribu- 
tor defendants  does  not  furnish  any  basis  for  an 
inference  of  conspiracy  among  them.  [376] 

Defendants'  Instruction  No.  29 A 
Differing  practices  of  the  distributor  defendants 
after  the  1950-1951  period  with  which  this  case  is 
concerned  are  not  competent  evidence,  in  view  of 
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authorize  a  person  aggrieved  to  recover  in  the  ab- 
sence of  such  a  good  faith  request.  [366] 

Defendants'  Instruction  No.  12 A 
You  are  instructed  that  as  a  matter  of  law  the 
plaintiff  has  no  right  to  recover  because  it  was  not 
licensed  motion  pictures  on  Los  Angeles  first  run. 
You  shall  not  give  any  consideration  to  plaintiff's 
claim  that  defendants  conspired  in  respect  of  li- 
censing Los  Angeles  first  run.  [367] 

Defendants'  Instruction  No.  12B 
You  are  instructed  that,  as  a  matter  of  law,  the 
plaintiff  has  no  right  to  recover  because  of  plain- 
tiff's claim  that  it  was  refused  a  7  day  availability 
except  by  bidding.  You  shall  not  give  any  consid- 
eration to  plaintiff's  claim  that  defendants  con- 
spired in  respect  of  licensing  their  respective  7  day 
availabilities.  [368] 

Defendants'  Instruction  No.  12C 
(If  Instruction  No.  12A  is  given  and  No.  12B 
is  not  given.) 

It  is  your  duty  to  consider,  under  all  of  my  in- 
structions, whether  the  Loew's,  Warner  Bros., 
Paramount  and  Universal  defendants  and  the 
Twentieth  Century-Fox  defendants  (including  Na- 
tional Theatres  Corporation  and  Fox  West  Coast 
Theatres  Corporation)  conspired  with  each  other 
during  the  period  from  September  17,  1950  to  Sep- 
tember 17,  1951  to  refuse  a  7  day  availability  to 
the  Paradise  Theatre  except  by  bidding.  Each  de- 
fendant had  a  right,  acting  independently,  to  refuse 
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a  7  day  availability  to  the  Paradise  except  by  bid- 
ding, regardless  of  whether  the  theatres  required 
to  bid  were  in  substantial  competition.  A  funda- 
mental question  for  you  to  determine  is  whether 
defendants  so  conspired  with  each  other  during  that 
one-year  period.  [369] 

Defendants'  Instruction  No.  12D 
(If  Instruction  Nos.  12A  and  12B  are  not  given.) 
It  is  your  duty  to  consider,  under  all  of  my  in- 
structions, whether  the  Loew's,  Warner  Bros., 
Paramount  and  Universal  defendants  and  the 
Twentieth  Century-Fox  defendants  (including  Na- 
tional Theatres  Corporation  and  Fox  West  Coast 
Theatres  Corporation)  conspired  with  each  other 
during  the  periods  from  September  17,  1950  to 
September  17,  1951  to  refuse  Los  Angeles  first  run 
pictures  to  the  Paradise  Theatre  or  to  refuse  a 
7  day  availability  to  the  Paradise  Theatre  except 
])y  bidding.  Each  defendant  had  a  right,  acting  in- 
dependently, to  refuse  Los  Angeles  first  run  pic- 
tures to  the  Paradise  and  to  refuse  a  7  day  avail- 
ability to  the  Paradise  except  by  bidding,  regardless 
of  whether  the  theatres  required  to  bid  were  in 
substantial  competition.  A  fundamental  question 
for  you  to  detennine  is  whether  defendants  so  con- 
spired with  each  other  during  that  one-year  period. 

Defendants'  Instruction  No.  15 

(In  lieu  of  Instruction  No.  15,  filed  July  5,  1956.) 

Each  of  the  defendants  has  denied  that  there  was 

any  conspiracy  among  any  of  them  concerning  the 

licensing  of  motion  pictures  to  the  theatres  in  the 
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Inglewood-Westchester  area  and  contends  that  the 
decision  of  each  of  the  distributor  defendants  with 
respect  to  the  licensing  of  pictures  to  the  Paradise 
Theatre  was  made  by  each  distributor  individually 
after  an  independent  consideration  of  the  business 
aspects  of  the  situation. 

If  you  find  that  the  decision  of  the  distributor 
defendants  during  the  period  with  respect  to  licens- 
ing of  motion  pictures  to  the  Paradise  Theatre  was 
reached  independently  and  in  the  exercise  of  its 
own  business  judgment,  then  such  licensing  could 
not  form  the  basis  of  a  conspiracy.  [371] 

Defendants'  Instruction  No.  16A 
You  are  instructed  that  it  is  iDresumed  that  de- 
fendants have  not  conspired  in  violation  of  the 
antitrust  laws  and  that  the  burden  is  upon  plain- 
tiff to  overcome  that  presumption  and  to  prove  con- 
spiracy by  a  preponderance  of  the  evidence.  To  the 
extent  that  plaintiff  relies  on  circumstantial  evi- 
dence, the  burden  is  on  plaintiff  to  prove  that  the 
circumstances  upon  which  reliance  is  placed  are 
entirely  inconsistent  with  the  presumption  that  de- 
fendants have  complied  with  the  antitrust  laws. 

Defendants'  Instruction  No.  16B 
You  are  instructed  that  there  is  no  direct  evi- 
dence of  the  conspiracy  charged  in  this  case.  There- 
fore, plaintiff's  claim  with  respect  to  the  conspiracy 
issue  is  completely  dependent  upon  circumstantial 
evidence.  [373] 

Defendants'  Instruction  No.  17A 
Similar  methods  of  distribution,  if  they  are  rea-* 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      117 

sonable  methods  of  the  light  of  all  of  the  circum- 
stances, are  not  evidence  of  conspiracy  regardless 
of  -sYhether  you  may  be  convinced  that  some  other 
method  of  distribution  would  be  better  than  the 
various  methods  used  by  defendant  distributors. 
Similar  methods  of  distribution,  resulting  from  rea- 
sonable business  solutions  of  identical  problems 
are  not  evidence  of  conspiracy.  [374] 

Defendants'  Instniction  No.  25A 
There  is  evidence  that  the  Paradise  Theatre  did 
not  gross  as  much  or  pay  as  much  film  rental  on 
comparable  runs  as  some  other  theatres  in  the 
Inglewood-Westchester  area.  This  is  a  circumstance 
which  each  distributor  was  entitled  to  take  into  con- 
sideration in  dealing  with  the  Paradise  Theatre. 
Conduct  based  upon  this  consideration  cannot  fur- 
nish any  basis  for  an  inference  of  conspiracy.  [375] 

Defendants'  Instruction  No.  25B 
You  are  instructed,  as  a  matter  of  law,  that  the 
licensing  of  first  runs  to  theatres  in  the  downtown 
Los  Angeles,  Hollywood  and  Wilshire  districts  to 
the  exclusion  of  theatres  in  outlying  districts  in  the 
Los  Angeles  metropolitan  area  is  reasonable.  Such 
practice  on  the  part  of  any  or  all  of  the  distribu- 
tor defendants  does  not  furnish  any  basis  for  an 
inference  of  conspiracy  among  them.  [376] 

Defendants'  Instruction  No.  29 A 
Differing  practices  of  the  distributor  defendants 
after  the  1950-1951  period  with  which  this  case  is 
concerned  are  not  competent  evidence,  in  view  of 
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changed  conditions,  and  are  not  to  be  considered  by 
you  in  any  way.  [377] 

Defendants'  Instruction  No.  31A 
You  are  instructed,  as  a  matter  of  law,  that  the 
licensing  of  7  day  availabilities  to  theatres  in  the 
principal  suburban  cities  of  the  Los  Angeles  metro- 
politan area,  such  as  Inglewood,  Huntington  Park, 
Pasadena  and  Glendale,  and  a  refusal  of  a  sepa- 
rate 7  day  availability  to  theatres  in  less  important 
suburban-  coimnunities  adjacent  to  those  cities  is 
reasonable.  Such  joractice  on  the  part  of  any  or  all 
of  the  distributor  defendants  does  not  furnish  any 
basis  for  an  inference  of  conspiracy.  [378] 

Defendants'  Instruction  No.  32 A 
"Substantial  competition"  as  the  term  is  used  in 
this  case  refers  to  competition  between  theatres  for 
patronage.  There  is  no  precise  definition  of  what 
constitutes  substantial  competition.  There  is  no  legal 
requirement  that  such  competition  be  of  any  par- 
ticular degree  or  extend  to  any  particular  per- 
centage of  such  patronage.  Competition  for  patron- 
age is  substantial  if  it  is  not  trivial  or  inconse- 
quential but  is  real  and  has  substance.  [379] 

Defendants'  Instruction  No.  33A 
Since  there  is  no  competent  evidence  in  this  case 
that  there  was  not  substantial  competition  between 
theatres  in  Dowmtown  Los  Angeles,  Holly^vood,  or 
the  Wilshire  district  and  theatres  in  outlying  areas 
on  first  run  Los  Angeles,  plaintiff  has  failed  to  dis- 
charge its  burden  of  proof  on  this  question.  [380] 
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Defendants'  Instruction  No.  33B 
Substantial  competition  with  respect  to  first  run 
Los  Angeles  does  not  depend  upon  the  amount  of 
competition  for  patronage  between  a  particular  out- 
lying theatre,  such  as  the  Paradise  (were  it  to  be 
licensed  first  run),  and  the  theatre  or  theatres  play- 
ing first  run.  Competition  from  the  Paradise  Thea- 
tre cannot  be  considered  as  though  the  Paradise 
were  the  only  theatre  involved.  Other  theatres  in 
like  outlying  areas  surrounding  urban  Los  Angeles 
must  be  considered,  for  the  existence  of  substan- 
tial competition  depends  upon  the  effect  of  licens- 
ing first  runs  to  a  theatre  or  theatres  in  all  like 
outlying  areas.  Plaintiff's  own  witnesses  have  ad- 
mitted that  theatres  playing  Los  Angeles  first  run 
in  Downtown  Los  Angeles,  Hollywood  or  the  Wil- 
shire  district,  drew  some  part  of  their  patronage 
from  each  of  such  outlying  areas,  aggregating  more 
than  a  trivial  or  inconsequential  part  of  their  pa- 
tronage. You  are  instructed  that  this  constitutes 
substantial  competition  with  respect  to  first  rim. 

Defendants'  Instruction  No.  33C 
Clearance  is  defined  as  ''the  period  of  time,  usu- 
ally stipulated  in  license  contracts,  which  must 
elapse  between  runs  of  the  same  feature  within  a 
particular  area  or  in  specified  theatres".  There  is 
no  evidence  that  clearance  was  granted  to  any 
theatre  in  the  Inglewood-Westchester  area  against 
the  Paradise  Theatre.  You  are  instructed  that  clear- 
ance between  subsequent  runs  is  not  an  issue  in  this 
case.  [382] 
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Defendants'  Instruction  No.  34 
(In  lieu  of  Instruction  No.  34,  filed  July  5,  1956.) 
You  are  instructed  that  each  defendant  distribu- 
tor had  the  right,  acting  individually,  to  determine 
how  many  7-day  runs  it  would  license  in  the  Ingle- 
w^ood-Westchester  area  regardless  of  whether  or  not 
theatres  in  that  area  were  in  "substantial  competi- 
tion". You  are  further  instructed  that,  having  de- 
termined how  many  7-day  runs  to  offer  in  that 
area,  each  defendant  had  the  right,  acting  individ- 
ually, to  offer  them  by  bidding  or  negotiating 
among  theatres  in  that  area,  regardless  of  whether 
the  theatres  were  in  ''substantial  competition."  The 
defendant  distributors  are  not  required  to  license  a 
7-day  run  to  every  theatre  which  was  not  in  "sub- 
stantial competition"  ^^ith  some  other  theatre  or 
theatres.  [383] 

Defendants'  Instruction  No.  34A 
In  detemiining  the  reasonableness  or  unreason- 
ableness of  differing  distribution  plans  of  defend- 
ants in  which  each  offered  the  Paradise  Theatre 
the  opportunity  to  bid  for  the  7  day  run  against 
various  other  theatres  (depending  upon  the  respec- 
tive plans),  the  matter  of  "substantial  competi- 
tion" among  the  theatres  included  in  the  bidding 
is  only  one  of  a  number  of  matters  which  you 
should  weigh.  You  must  also  consider  the  location 
of  the  theatres,  their  ability  to  pay  film  rentals, 
the  business  desirability  or  undesirability  of  pro- 
viding a  7  day  run  for  each  theatre  in  the  area 
which  was  not  in  substantial  competition  with  some 
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other  theatre  or  theatres,  the  problem  of  offering 
separate  rims  to  various  theatres  or  groups  of  thea- 
tres in  a  manner  which  would  be  fair  to  all  thea- 
tres in  the  area,  the  difficulty  and  over-all  effect 
of  selecting  which  theatres  should  be  required  to 
l)id  and  which  should  have  a  7  day  run  without 
bidding,  and  other  matters  of  that  kind  which  a 
reasonable  business  man  would  consider  in  deter- 
mining his  business  policies.  Even  if  you  should 
determine  that  a  distributor  required  the  Paradise 
to  bid  against  theatres  which  you  may  find  were 
not  in  substantial  competition  with  the  Paradise, 
such  a  determination  would  not  necessarily  require 
you  to  find  that  such  conduct  was  unreasonal)le. 
Where  the  circumstances  are  such  that  it  would  be 
reasonable  to  require  theatres  not  in  substantial 
competition  to  ])id  for  the  7  day  run  or  runs  of- 
fered by  a  particular  distributor,  then  the  conduct 
of  the  distributor  in  so  licensing  such  [384]  run  or 
nms  would  not  be  unreasonable  and  would  not  be 
evidence  of  conspiracy.  [385] 

Defendants'  Instruction  No.  34B 
Since  there  is  no  competent  evidence  in  this  case 
that  there  was  not  substantial  competition  between 
the  Paradise  Theatre  and  other  theatres  in  the 
Inglewood-Westchester  area,  plaintiff  has  failed 
to  discharge  its  burden  of  proof  on  this  issue.  [386] 

Defendants'  Instruction  No.  41 
(In  lieu  of  Instruction  No.  41,  filed  July  5,  1956.) 
As  part  of  its  biirden  of  proving  that  plaintiff 
corporation  was  injured  in  its  business  or  prop- 
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erty  by  reason  of  the  acts  complained  of,  plaintiff 
must  show  by  the  preponderance  or  greater  weight 
of  the  evidence  that  an  injury  to  its  business  or 
property  occurred  which,  absent  the  alleged  con- 
spiracy, would  not  have  occurred  in  the  normal 
course  of  business.  For  example,  if  it  suffered 
losses  merely  because  plaintiff  refused  to  enter  into 
competition  for  pictures,  or  because  plaintiff's  thea- 
tre did  not  have  sufficient  grossing  capacity  to  make 
it  a  profitable  theatre,  or  because  of  the  excessive 
number  of  theatres  in  the  Inglewood-Westchester 
area,  or  because  of  television  competition,  such 
losses  would  not  constitute  an  injury  for  which  re- 
covery can  be  had  under  the  antitrust  laws.  [387] 

Defendants'  Instruction  No.  45A 
In  determining  damages,  if  any,  you  may  not 
consider  in  any  way  the  evidences  of  grosses  or 
profits  of  the  Loyola  Theatre  or  of  grosses  or  profits 
of  the  Paradise  Theatre  on  an  assumed  first  run 
policy.  As  a  matter  of  law,  the  plaintiff  has  no 
right  to  recover  because  it  was  not  licensed  motion 
pictures  on  Los  Angeles  first  run.  [388] 

Defendants'  Instruction  No.  45B 

In  determining  damages,  if  any,  you  may  not 
consider  in  any  way  the  evidence  of  grosses  or 
profits  of  the  Academy  Theatre  or  of  grosses  or 
profits  of  the  Paradise  Theatre  on  an  assumed  7 
day  nm.  As  a  matter  of  law,  the  plaintiff  has  no 
right  to  recover  because  of  plaintiff's  claim  that  it 
was  not  licensed  motion  pictures  on  a  7  day  run 
without  bidding.   [389] 
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Defendants*  Instruction  No.  45C 
Plaintiff  has  sought  to  base  its  proof  of  damages 
upon  the  assumption  that  the  Paradise  and  Acad- 
emy were  comparable  theatres.  In  evaluating  this 
evidence,  you  must  take  into  consideration  the  evi- 
dence with  respect  to  the  location  of  these  two 
theatres,  the  population  around  them,  and  their 
grossing  ability.  You  must  also  take  into  consider- 
ation that  plaintiff's  theoiy  was  that  it  should  have 
been  permitted  to  play  a  7  day  run  day  and  date 
with  all  other  theatres  in  the  area.  You  should 
determine  to  what  extent  such  a  policy  at  the  Acad- 
emy Theatre  would  have  reduced  the  Academy's 
.srross  receipts  and  such  a  x)olicy  at  the  Paradise 
Theatre  would  have  affected  the  gross  receipts  of 
the  Paradise.  If  you  find  that  plaintiff  is  entitled 
to  any  damages  on  account  of  the  manner  in  which 
defendants  licensed  their  7  day  runs,  it  is  entitled 
only  to  such  damages,  if  any,  as  it  suffered  by 
reason  of  defendants'  claimed  conspiratorial  re- 
fusal to  serve  the  Paradise  with  a  7  day  run  play- 
ing day  and  date  with  the  La  Tijera  and  theatres 
in  Inglewood.  Plaintiff  is  not  entitled  to  the  dif- 
ference between  the  profits  it  made  and  the  profits 
it  would  have  made  had  it  been  playing  an  exclu- 
sive 7  day  nm  or  a  7  day  run  day  and  date  with 
one  other  theatre.  [390] 

Defendants'  Instniction  No.  45D 
Plaintiff  has  also   sought  to   base  its  proof   of 
damages  upon  the  assumption  that  the   Paradise 
gross  receipts  on  a  first  run  policy  would  be  the 
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same  as  the  Loyola  gross  receipts.  In  evaluating 
this  evidence,  you  must  take  into  consideration 
that  ]3laintiff's  claim  was  that  it  should  have  been 
permitted  to  play  first  run  day  and  date  with  other 
theatres  in  the  area  excei)t  the  La  Tijera  and  the 
Loyola.  You  should  determine  to  what  extent  such 
a  policy  at  the  Loyola  would  have  reduced  the 
Loyola  gross  receipts  and  how  such  a  policy  at 
the  Paradise  Theatre  would  have  affected  the  gross 
receipts  of  the  Paradise.  If  you  find  that  plaintiff 
is  entitled  to  any  damages  on  accoimt  of  the  man- 
ner in  which  defendants  licensed  their  first  rvms, 
it  is  entitled  only  such  damages,  if  any,  as  it  suf- 
fered by  reason  of  defendants'  claimed  conspira- 
torial refusal  to  serve  the  Paradise  with  first  run 
playing  day  and  date  with  other  theatres  in  the 
Inglewood-Westchester  area  except  the  La  Tijera 
and  the  Loyola.  Plaintiff  is  not  entitled  to  the  dif- 
ference between  the  profits  it  made  and  the  profits 
it  would  have  made  had  it  been  the  only  theatre 
playing  first  run  in  the  Inglewood  -  Westchester 
area.  [391] 

Defendants'  Instruction  No.  57A 

It  is  your  duty  as  jurors  to  consult  with  one 
another  and  to  deliberate  with  a  view  to  reaching 
an  agreement,  if  you  can  do  so  without  violence 
to  your  individual  judgment.  Each  of  you  must 
decide  the  case  for  yourself,  but  should  do  so  only 
after  a  consideration  of  the  case  with  your  fellow 
jurors,  and  you  should  not  hesitate  to  change  an 
opinion  when  convinced  that  it  is  erroneous.  How- 
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ever,  voii  sliould  not  be  influenced  to  vote  in  any 
way  on  any  question  submitted  to  you  by  the  single 
fact  that  a  majority  of  the  jurors,  or  any  of  them, 
favor  such  a  decision.  In  other  words,  you  should 
not  surrender  your  honest  convictions  concerning 
the  effect  or  weight  of  the  evidence  for  the  mere 
purpose  of  returning  a  verdict  or  solely  because  of 
the  opinion  of  the  other  jurors.  [392] 

Acknowledgment  of  Service  Attached.  [393] 

[Endorsed] :  Filed  August  14,  1956. 


[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  PROPOSED  JURY  INSTRUC- 
TIONS (ADDITIONAL  AND  REVISED) 
(SUPPLEMENTAL) 

Defendants  Warner  Bros.  Pictures,  Inc.,  Warner 
Bros.  Pictures  Distributing  Corporation,  Para- 
mount Pictures  Inc.,  Paramount  Film  Distribut- 
ing Corporation,  Loew's  Incorporated,  Universal 
Pictures  Company,  Inc.,  Universal  Film  Exchanges, 
Inc.,  Twentieth  Century-Fox  Film  Corporation,  Na- 
tional Theatres  Corporation  and  Fox  West  Coast 
Theatres  Corporation  submit  revisions  of  Proposed 
Jury  Instructions  Nos.  10  and  42  heretofore  filed 
in  the  above  entitled  action  on  July  5,  1956  [408] 
and  Proposed  Jury  Instruction  No.  29A  heretofore 
filed  in  the  above  entitled  action  on  August  14,  1956, 
and  Proposed  Additional  Jury  Instructions  Nos. 
13A  and  13B. 
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Dated:  August  16,  1956. 
Respectfully  submitted, 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  Defendants.  [409] 

Defendants'  Instruction  No.  10 
(In  lieu  of  Instruction  No.  10  filed  July  5,  1956.) 
No  theatre  has  the  right,  as  a  matter  of  law,  to 

compel  a  motion  picture  distributor  to  license  it  a 

prior  run.  [410] 

Defendants'  Instruction  No.  13 A 
In  deteiTuining  whether  any  of  the  defendants 
were  parties  to  a  conspiracy  as  alleged  by  plaintiff, 
you  may  not  consider  evidence  of  acts  and  declara- 
tions of  corporations  which  are  not  parties  to  this 
lawsuit,  such  as  RKO,  Columbia,  United  Artists 
Corporation  and  United  Artists  Theatres  Circuit. 

Defendants'  Instruction  No.  13B 
When  a  person  who  is  an  agent  pursues  some 
activity  or  object  or  makes  declarations  not  for  his 
principal,  but  for  the  agent's  own  purpose,  or  pur- 
sues some  activity  or  object  or  makes  declarations 
in  behalf  of  some  other  corporation  or  entity,  the 
principal  is  not  responsible  for  anything  done  or 
not  done  or  declarations  made  during  the  course  of 
such  activity. 
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This  is  true  even  though  the  agent  uses  the  prin- 
cipal's property.  [^12] 

Defendants'  Instruction  No.  29A 
(In  lieu  of  Instruction  No.  29 A  filed  August  14, 
1956.) 

Changes  in  distribution  practices  of  the  distribu- 
tor defendants  after  the  1950  - 1951  period  with 
which  this  case  is  concerned  are  not  competent 
evidence,  in  view  of  changed  conditions,  and  are 
not  to  be  considered  by  you  in  any  way.  [413] 

Defendants'  Instruction  No.  42 
(In  lieu  of  Instruction  No.  42  filed  July  5,  1956.) 
In  determining  whether  the  acts  of  the  defend- 
ants caused  any  injury  to  the  plaintiff's  Paradise 
Theatre,  you  are  entitled  to  take  into  consideration 
plaintiff's  claim  that  it  was  not  in  substantial  com- 
petition with  other  theatres  in  the  Inglewood- 
Westchester  area.  If  in  fact  the  Paradise  Theatre 
was  not  in  substantial  competition  with  such  thea- 
tres, you  may  consider  whether  and  to  what  extent 
that  fact  indicates  that  the  Paradise  did  not  lose 
any  substantial  or  significant  amount  of  patronage 
by  reason  of  the  fact  that  it  sometimes  played  pic- 
tures later  than  other  theatres  in  the  area.  [414] 

Acknowled.gment  of  Service  Attached.  [415] 

[Endorsed] :  Filed  August  16,  1956. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'    OBJECTIONS    TO    PLAIN- 
TIFF'S JURY  INSTRUCTIONS 

Defendants  Warner  Bros.  Pictures,  Inc.,  Warner 
Bros.  Pictures  Distributing  Corporation,  Para- 
mount Pictures  Inc.,  Paramount  Film  Distribut- 
ing Corporation,  Loew's  Incorporated,  Universal 
Pictures  Comj^any,  Inc.,  Universal  Film  Exchanges, 
Inc.,  Twentieth  Century-Fox  Film  Corporation,  Na- 
tional Theatres  Corporation  and  Fox  West  Coast 
Theatres  Corporation  hereby  object  to  Plaintiff's 
Proposed  Jury  Instructions  filed  herein  on  or  about 
July  5,  1956  and  Plaintiff's  Proposed  Supplemental 
Instructions  filed  herein  on  or  about  August  14, 
1956,  in  the  [416]  following  particulars  and  upon 

the  following  grounds:  [417] 
***** 

10.  Object  to  Plaintiff's  Instruction  No.  12  in 
its  entirety  upon  the  ground  that  it  improperly 
equates  knowledge  with  conspiracy.  Substantially 
uniform  conduct  knowingly  engaged  in,  as  the  re- 
sult of  reasonable  solutions  to  common  business 
problems,  is  not  evidence  of  conspiracy  and  cer- 
tainly is  not  the  equivalent  of  conspiracy.  [420] 
***** 

19.  Object  to  Plaintiff's  Instruction  No.  6 A  in 
its  entirety  because  it  does  not  recognize  that  only 
unreasonable  restraints  of  trade  are  inviolation  of 
the  Sherman  Act.  Moreover,  singling  out  the  "West- 
chester" area  in  lines  9  and  10  of  said  Instruction 
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suggests  that  Westchester  is,  in  the  Court's  view, 
separate  and  distinct  from  Los  Angeles  and  Ingle- 
wood,  whereas  the  evidence  is  undisi)uted  that  it  is 
a  i^art  of  the  City  of  Los  Angeles,  adjacent  to  the 

City  of  Iiiglewood.   [423] 
*  *  *  *  * 

21.  Object  to  Plaintiff's  Instruction  Xo.  6C  in 
its  entirety  because  it  again  seeks  to  inject  the 
issue  of  monopoly  into  this  case,  w4iereas  no  such 
issue  has  been  framed  or  tried.  (See  01)jection  No. 
5,  supra.)  Moreover,  the  statement  "It  is  unlawful 
to  foreclose  competitors  from  any  substantial  mar- 
ket," ignores  completely  that  it  is  perfectly  lawful 
to  do  so  by  means  which  are  not  violative  of  the 
Sherman  Act. 

22.  Object  to  Plaintiff's  Instruction  No.  10 A  in 
its  entirety.  This  Instruction  speaks  in  terms  of 
"an  attempt  to  monopolize",  whereas  the  only  vio- 
lation charged  in  the  First  Amended  Complaint  is 
a  conspiracy  unreasonably  to  restrain  and  monopo- 
lize trade  and  commerce.  (See  Objection  No.  5, 
supra.)  Moreover,  the  Instruction  is  almost  com- 
pletely unintelligible.  There  is  no  such  thing  as  a 
"first  run  motion  picture"  in  the  sense  in  which 
plaintiff  uses  it,  since  any  motion  picture,  which 
is  an  article  of  trade  or  commerce,  is  exhibited  upon 
various  runs.  There  is  no  evidence  in  the  record  to 
support  the  suggestion  that  plaintiff  was  ''elim- 
inated from  competition".  Moreover,  the  Instruc- 
tion ignores  completely  that  a  finding  of  conspiracy 
is  essential  to  plaintiff's  cause  of  action  and  at- 
tempts to  instruct  the  jury  that  the  mere  fact  of 
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control  over  the  pictures  which  they  produced,  con- 
stituted unreasonable  restraint  of  trade.  [424] 

*  *  #  *  * 

Dated:  August  15,  1956. 
Respectfully  submitted, 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 
O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendants.  [426] 

Acknowledgment  of  Service  Attached.  [427] 

[Endorsed] :  Filed  August  16,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S   PROPOSED   ADDITIONAL 
AND    SUBSTITUTED    INSTRUCTIONS 

Plaintiff's  Proposed  Jury  Instruction  No.  8B  (to 
Be  Substituted  for  Plaintiff's  Instruction  No. 
8A) 

If  you  find  that  the  defendants  named  in  this 
case  entered  into  the  conspiracy  charged  or  that 
such  conspiracy  included  other  corporations  or  indi- 
viduals whom  you  find  to  have  participated  in  such 
a  conspiracy,  then  you  are  instructed  that  the  acts, 
statements  or  conduct  of  each  conspirator  are 
chargeable  to  all  of  the  conspirators.  In  law,  con- 
spirators are  deemed  to  be  the  agents  of  each  other 
in  carrying  out  the  purposes  of  the  conspiracy. 
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Plaintiff's  Proposed  Instruction  No.  20A 

A  proper  ^Yay  for  plaintiff  to  establish  the 
amount  of  the  damage  in  this  case  is  by  showing 
on  the  basis  of  reasonable  evidence  what  its  thea- 
tre would  have  earned  during  the  period  September 
1,  1950  to  September  1,  1951  in  the  absence  of  the 
alleged  conspiracy,  and  compare  this  result  with 
the  actual  results  incurred  during  this  period.  In 
this  connection,  plaintiff  may  compare  its  theatre 
with  comparable  theatres.  As  evidence  of  what  the 
Paradise  would  have  earned  had  it  had  access  to 
a  regular  supply  of  feature  pictures  on  Los  An- 
geles first  run,  plaintiff  has  put  in  evidence  the 
operating  statements  of  the  Loyola  Theatre.  If  you 
find  tliat  in  the  absence  of  the  conspiracy  plaintiff 
would  have  operated  on  a  Los  Angeles  first  run, 
and  if  you  further  find  that  the  Paradise  Theatre 
and  the  Loyola  Theatre  are  comparable,  then  you 
may  consider  the  evidence  and  all  other  evidence 
in  the  record  to  ascertain  the  amount  of  damage, 
if  any,  suffered  by  the  Paradise  Theatre. 

Plaintiff  has  also  introduced  evidence  showing 
the  operating  statements  of  the  Academy  Theatre 
which  operated  on  an  availability  of  7  days  after 
Los  Angeles  first  run  closing.  If  you  find  that  in 
the  absence  of  conspiracy  plaintiff  would  have  op- 
erated regularly  on  an  availability  of  7  days  after 
Los  Angeles  closing,  and  you  further  find  that  the 
Paradise  Theatre  and  the  Academy  Theatre  are 
comparable,  then  you  may  consider  this  evidence, 
together  with  all  other  evidence  in  ascertaining  the 
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amount  of  damage,  if  any,  su:ffered  by  the  Paradise 
Theatre. 

Under  plaintiff's  evidence  on  a  so-called  first  nm 
theory,  the  maximum  damages  which  it  may  recover 
is  $ 

Under  plaintiff's  evidence  on  a  policy  of  exhibi- 
tion of  7  days  after  Los  Angeles  first  run  closing, 
the  maximum  verdict  which  you  may  return  is 
$ [451] 

ResT)ectfully  submitted, 

EL  WOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER.  [452] 

[Endorsed] :  Filed  August  17,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MEMORANDUM  WITH  REF- 
ERENCE TO  CERTAIN  SPECIFIED 
JURY  INSTRUCTIONS  WHICH  ARE 
STILL  OPEN  AND  WITH  REFERENCE 
TO  MODIFICATION  OF  CERTAIN  IN- 
STRUCTIONS 

In  Re  Jury  Instructions  Proposed  by  the 
Defendants 

Defendants'  Proposed  Jury  Instruction  No.  33: 

This  instruction  is  the  one  which  states,  in  effect, 
that  the  burden  is  upon  the  plaintiff  to  prove  by  a 
preponderance    of    the    evidence    that    substantial 
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competition  did  not  exist  between  or  among  the 
theatres.  The  Court,  at  the  hearing  on  August  17, 
1956,  requested  that  plaintiff  consider  this  instruc- 
tion and  advise  the  Court  of  his  position. 

Since  plaintiff,  of  course,  has  the  burden  to  prove 
all  of  the  issues  in  this  case  by  a  preponderance 
of  the  evidence,  and  since  this  would  include  issues 
involving  "sul^stantial  competition",  plaintiff  does 

not  object  to  this  instruction.  [455] 

*  it  *  *  * 

[Endorsed]  :  Filed  August  20,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  MODIFIED   AND 
SUPPLEMENTAL  INSTRUCTIONS 

Plaintiff's  Instruction  No.  6C  Revised  Pursuant  to 
the  Court's  Request: 

"It  is  not  always  necessary  to  find  a  specific  in- 
tent wdth  respect  to  a  restraint  of  trade  or  a  con- 
spiracy to  monopolize  in  order  to  find  that  the 
anti-trust  laws  have  been  violated.  No  conspirator 
in  restraint  of  trade  and  no  participant  in  a  con- 
sx^iracy  to  monopolize  does  so  without  being  con- 
scious of  what  he  is  doing. 

*'It  is  unlawful  to  foreclose  competitors  from  any 
substantial  market.  The  employment  of  a  conspir- 
acy to  monopolize,  to  foreclose  comi)etition,  to  gain 
a  competitive  advantage  or  to  destroy  a  competitor, 
is  unlawful."  [470] 
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Plaintiff's  Proposed  Instruction  No.  lOB  Revised 
to  Meet  Objections  of  Defendants  and  Sugges- 
tion of  Court: 

"You  are  charged  that  it  would  be  unlawful  and 
a  violation  of  the  anti-trust  laws  for  any  group  of 
corporations  to  conspire  to  monopolize  the  first  run 
exhibition  of  motion  pictures  in  the  City  of  Los 
Angeles.  It  is  imlawful  to  conspire  to  monopolize 
by  conspiring  to  refuse  to  license  pictures  first  run 
to  any  theatre  other  than  those  operated,  managed 
and  booked  by  other  participants  in  the  conspiracy 
to  monopolize,  or  by  conspiring  to  restrict  the  pic- 
tures which  they  would  so  license  to  outsiders  to 
the  pictures  which  the  other  participants  found  to 
be  undesirable."  [471] 

Plaintiff's  Proposed  Jury  Instruction  No.  12A 

You  are  instructed  that  it  is  unlawful  under  the 
Sherman  Act  for  a  distributor  of  motion  pictures 
to  grant  an  unreasonable  clearance  between  two 
theatres.  A  clearance  granted  between  two  theatres 
which  are  not  in  substantial  competition  is  unrea- 
sonable. 

The  word  '^clearance"  means 
"The  period  of  time  usually  stipulated  in  license 
contracts,  which  must  elapse  between  runs  of  the 
same  picture  within  a  particular  area  or  in  speci- 
fied theatres." 

The  term  ''run"  means 
"The   successive    exhibitions   of   a   motion   picture 
in  a  given  area,  first  run  being  the  first  exhibition 
in  that  area,  second  run  being  the  next  subsequent, 
etc." 
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U.  S.  vs.  Paramount  Pictures,  Inc.,  et  al.,  334 
U.  S.  131,  115 ;  92  L.  ed.  1260,  1286. 

If  you  find  that  the  defendants  granted  clearance 
to  the  Academy,  United  Artists,  Fox-Inglewood, 
Fifth  Avenue  Southside,  La  Tijera  or  Imperial 
Theatres  over  the  Paradise  Theatre,  then  with  re- 
spect to  the  theatre  receiving  it,  such  clearance 
would  be  unlawful  if  that  theatre  was  not  in  sub- 
stantial competition  with  the  Paradise  Theatre. 

Plaintiff's  Proposed  Instruction  No.  13 A,  Revised 
to  Meet  the  Objections  of  the  Defendants: 

**If  you  find  that  the  defendants  or  any  of  them 
conspired  to  deprive  the  Paradise  Theatre  of  pic- 
tures for  exhibition  on  an  availability  of  7  days 
after  Los  Angeles  first  run  closing,  then  such  con- 
spiracy may  unreasonably  restrain  trade  in  viola- 
tion of  the  anti-trust  laws  even  though  the  Paradise 
Theatre  and  other  theatres  in  the  Inglewood- West- 
chester area  were  in  substantial  competition.^'  [473] 

The  Court's  Proposed  Substitute  for  Defendants' 
Proposed  Instruction  No.  37,  which  Plaintiff 
Adopts  and  Hereby  Proposes: 

"The  issue  in  this  case  is  whether  the  sum  total 
of  the  defendants'  dealings  with  the  Paradise  Thea- 
tre resulted  in  an  unreasonable  restraint  of  compe- 
tition. If  what  the  defendants  did,  did  not  unrea- 
sonably restrain  competition,  the  fact  that  they  may 
have  acted  in  concert  would  not  establish  a  viola- 
tion of  the  anti-trust  law. 

"It  is  the  law  that  if  the  purpose  of  a  combina- 
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tion  is  to  carry  out  a  conspiracy  to  monopolize,  a 
restraint  otherwise  reasonable,  may  be  unlawful." 

Plaintiff's   Proposed   Modification   of   Defendants' 
Instruction  No.  55: 

"In  determining  whether  the  acts  of  the  defend- 
ants caused  any  injuries  to  plaintiff's  Paradise 
Theatre,  you  are  entitled  to  take  into  consideration 
plaintiff's  claim  that  it  was  not  in  substantial  com- 
petition with  other  theatres  in  the  Inglewood- 
Westchester  area.  If  you  find  that  the  Paradise 
Theatre  was  not  in  substantial  competition  with 
such  theatres,  you  may  then  consider  whether  it 
would  or  would  not  have  lost  any  substantial  or 
significant  amount  of  the  patronage  by  reason  of 
the  fact  that  it  sometimes  played  pictures  later  than 
other  theatres  in  the  area."  (Modification  is  portion 
underlined  in  the  second  sentence  of  this  instruc- 
tion.)  [475] 

Respectfully  submitted, 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 

Attorneys  for  Plaintiff.  [476] 

Acknowledgment  of  Service  Attached.  [477] 
[Endorsed]:  Filed  August  21,  1956. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM   RE    JURY    INSTRUCTIONS 

*  *  *  *  *   [486] 

Defendants'  Instruction  No.  29C 
(To  be  given  only  if  No.  29A  is  not  given.) 
In  considering  the  changes  which  have  been  made 
in  distribution  practices  since  1950  and  1951,  you 
are  instructed  that  if  such  changes  are  as  consistent 
with  an  honest  effort  to  keep  up  with  changing 
conditions  as  with  the  prior  existence  of  a  conspir- 
acy, they  would  not  form  any  basis  for  an  infer- 
ence of  conspiracy.  [493] 

Acknowledgment  of  Service  Attached.  [494] 

[Endorsed] :  Filed  August  21,  1956. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S   PROPOSED   INSTRUCTION 
TO  JURY  No.  37C 

Plaintiff's  Proposed  Instruction  to  Jury  No.  37C 

There  has  been  mentioned  in  this  case  a  number 
of  other  cases.  These  include  the  decision  of  this 
Court  in  the  Partmar  Case  and  a  decision  in  the 
Baldwin  Case.  Other  cases  have  also  been  men- 
tioned. 

You  are  instructed  that  you  are  to  decide  this 
case  upon  the  facts  of  this  case  only.  You  are  not 
bound  by  any  finding  of  fact  in  any  other  case, 
including  the  Partmar  Case  or  any  other  case  that 
has  been  mentioned.  This  case  should  be  decided 
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by  you  upon  all  the  facts  and  the  evidence  and 
under  these  instructions.  [496] 

Respectfully  submitted, 

ELWOOD  S.  KENDRICK, 
JACK  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [497] 

Acknowledgment  of  Service  Attached.  [498] 
[Endorsed] :  Filed  Aug.  23,  1956. 


NOTE  FROM  JURY— No.  1 

The  large  map  of  theaters  in  the  L.  A.  Metro- 
politan area. 

Exhibit  46A  bid  letters.  [499] 

[Endorsed]  :  Filed  August  23,  1956. 


NOTE  FROM  JURY— No.  2 

(1)  Bid  letters  1950-1951. 

(2)  Pink  office  memo  read  by  Mr.  Mitchell  over 
Mr.  Kornbitt's  objection. 

(3)  Mr.  Cupper's  letter  read  over  Mr.  Mitchell's 
objection  and  they  stipulated  as  to  Mr.  Ball's  testi- 
mony. 

(4)  Mr.  Schreiber's  letters  to  distributors  asking 
for  first  run  and  seven  day  run.  [501] 

[Endorsed]  :  Filed  August  23,  1956. 
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NOTE  FROM  JURY 

Judge  Westover: 

Could  we  please  have  the  bid  forms  showing 
imount  each  exhibitor  bid  during  this  period  1950- 
L951.  [503] 

[Endorsed]  :  Filed  August  27,  1956. 


NOTE  FROM  JURY 

Please  ask  Judge  Westover — if  he  will  read  the 
[ast  several  pages  of  Mr.  Merriott's  testimony. 
A-lso  Mr.  Hickey's  testimony  when  Mr.  Kornblitt 
read  his  deposition  to  the  effect  he  knew  there  was 
some  soi*t  of  a  deal  the  way  pictures  were  awarded. 

[Endorsed] :  Filed  August  27,  1956. 


[Title  of  District  Court  and  Cause.] 

INTERROGATORY  No.  2 

During  the  period  from  September  18,  1950,  to 
September  17,  1951,  wore  Fox  West  Coast  Theatres 
Corporation,  Twentieth  Century-Fox  Film  Corpo- 
ration, Loew's  Incorporated,  or  any  of  them,  en- 
gaged in  a  conspiracy  with  each  other  to  monopo- 
lize or  unreasonably  restrain  interstate  commerce 
in  the  licensing  of  motion  pictures  to  plaintiff  for 
exhibition  in  the  Inglewood-Westchester  area  on  a 
7-day  run? 

Yes:  Yes. 

No: 
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Dated:  Los  Angeles,  California,  August  28,  1956. 

/s/  DOROTHY  WOODFORD, 
Foreman  of  the  Jury.  [507] 

[Endorsed]  :  Filed  August  28,  1956. 


[Title  of  District  Court  and  Cause.] 

INTERROGATORY  No.  1 

During  the  period  from  September  18,  1950,  to 
September  17,  1951,  were  Fox  West  Coast  Thea- 
tres Corporation,  National  Theatres  Corporation, 
Twentieth  Century-Fox  Film  Corporation,  Warner 
Bros.  Pictures,  Inc.,  Warner  Bros.  Picture  Dis- 
tributing Corporation,  Paramount  Pictures  Inc., 
Paramount  Film  Distributing  Corporation,  Loew's 
Incorporated,  Universal  Corporation,  and  Univer- 
sal Film  Exchanges,  Inc.,  or  any  of  them,  engaged 
in  a  conspiracy  with  each  other  to  monopolize  or 
unreasonably  restrain  interstate  commerce  in  the 
licensing  of  motion  pictures  for  exhibition  on  Los 
Angeles  first  rim? 

Yes: 

No:  No. 

Dated:  Los  Angeles,  California,  August  28,  1956. 

/s/  DOROTHY  WOODFORD, 
Foreman  of  the  Jury.  [508] 

[Endorsed] :  Filed  August  28,  1956. 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find 
in  favor  of  the  plaintiff.  Paradise  Theatre  Build- 
ing Corporation,  and  assess  damages  against  the 
defendants,  Fox  West  Coast  Theatres  Corporation, 
Twentieth  Centuiy-Fox  Film  Corporation,  Loew's 
Incorporated,  in  the  smn  of  Twenty  Thousand 
Dollars  ($20,000). 

Dated:  Los  Angeles,  California,  August  28,  1956. 

/s/  DOROTHY  WOODFORD, 

Foreman  of  the  Jury.  [509] 

[Endorsed] :  Filed  August  28,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SET  ASIDE  VERDICT  AND  TO 
ENTER  JUDGMENT  IN  ACCORDANCE 
WITH  MOTION  FOR  A  DIRECTED  VER- 
DICT 

Defendant  Loew's  Incorporated  moves  the  Court, 
pursuant  to  Rule  50(b)  of  the  Federal  Rules  of 
Civil  Procedure,  to  set  aside  the  jury  verdict 
against  Loew's  Incorporated  received  on  August 
28,  1956,  and  to  enter  jud.gment  in  favor  of  Loew's 
Incorporated  in  accordance  with  its  motion  for  a 
directed  verdict  which  was  made  at  the  close  of 
all  the  evidence  and  taken  under  submission  by  the 
Court. 
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Said  motion  is  made  upon  each  and  all  of  the 
following  grounds:  [510] 

1.  There  is  no  substantial  evidence  to  support 
said  verdict. 

2.  There  is  no  evidence  that  the  requirement  of 
competitive  bidding  for  a  single  7  day  run  in  the 
Inglewood- Westchester  area  was  the  result  of  a 
conspiracy  between  Loew's,  Twentieth  Century-Fox 
and  Fox  West  Coast. 

3.  The  requirement  of  competitive  bidding  for 
a  single  7  day  run  in  the  Inglewood-Westchester 
area,  even  if  by  agreement,  is  not  an  unreasonable 
restraint  of  trade. 

4.  There  is  no  substantial  evidence  of  lack  of 
substantial  competition  between  the  Paradise  Thea- 
tre and  the  La  Tijera,  Fox  Inglewood,  United  Art- 
ists, Academy  and  Fifth  Avenue  theatres  against 
W'hich  the  Paradise  Theatre  was  required  to  bid. 

5.  The  agreement  for  division  of  product  in  the 
Inglewood  area,  prior  to  May  1,  1950,  does  not  con- 
stitute substantial  evidence  to  support  said  verdict 
because : 

(a)  Such  agreement  was  lawful ; 

(b)  Such  agreement  is  not  one  of  the  conspira- 
torial acts  charged  in  the  complaint  and  is,  there- 
fore, not  within  the  issues ; 

(c)  The  evidence  is  uncontradicted  that  said 
agreement  was  not  in  effect  after  May  1,  1950; 

(d)  There  was  no  injury  to  the  Paradise  Thea- 
tre, in  any  event,  since  it  had  an  opportunity  to 
bid  for  all  Loew's  pictures  on  the  7  day  run.  [511] 

6.  There   is  no   evidence   of  what   damage   was 


vs.  Paradise  Theatre  BJdg.  Corp.  et  ah      143 

caused  hj  any  alleged  conspiracy  between  Loew's, 
Inc.,  Twentieth  Century-Fox  and  Fox  West  Coast 
with  respect  to  the  licensing  of  motion  pictures  to 
l^laintiff  on  a  7  day  run. 

7.  The  conspiracy  found  by  the  jury  as  to  three 
defendants  is  not  the  conspiracy  alleged  and  tried 
as  to  ten  defendants. 

Dated:  August  31,  1956. 

Respectfully  submitted, 

O'MELYENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendant  Loew's 
Incorporated.  [512] 

Acknowledgment  of  Service  Attached.  [513] 

[Endorsed]  :  Filed  August  31,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SET  ASIDE  VERDICT  AND  TO 
HAVE  JUDGMENT  ENTERED  IN  AC- 
CORDANCE WITH  MOTION  FOR  DI- 
RECTED VERDICT 

Defendants  Twentieth  Century-Fox  Film  Corpo- 
ration and  Fox  West  Coast  Theatres  Corporation, 
and  each  of  them,  pursuant  to  Rule  50(b)  F.R.C.P. 
hereby  move  that  the  court  set  aside  the  verdict 
of  the  jury  herein  rendered  on  August  28,  1956, 
and  to  enter  judgment  in  favor  of  said  defendants 
in  accordance  with  said  defendants'  motion  for 
directed  verdict  heretofore  made  herein  on  August 
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17,  1956  upon  the  grounds  stated  at  said  time  and 
on  the  following  specific  grounds: 

1.  That  as  a  matter  of  law  a  verdict  against  only 
three  defendants  out  of  ten  alleged  to  have  partici- 
pated in  a  conspiracy  [514]  must  be  set  aside  imder 
the  x:)leadings  and  proof  adduced  herein. 

2.  That  there  was  no  evidence  adduced  of  dam- 
age resulting  to  plaintiff  from  any  asserted  con- 
spiracy participated  in  only  by  Twentieth  Century- 
Fox  Film  Corporation,  Fox  West  Coast  Theatres 
Corporation  and  Loew's  Incorporated,  and  further 
that  no  damage  could  have  resulted  from  such  as- 
serted conspiracy  for  the  reason  that  the  jury 
found  no  conspiratorial  deprivation  of  product  to 
the  plaintiff  by  defendants  Warner's,  Paramount 
and  Universal,  and  no  claim  of  conspiratorial  depri- 
vation of  product  has  been  asserted  with  respect  to 
United  Artists,  Columbia,  RKO,  Republic,  Lippert, 
Eagle  Lion,  Allied  Artists,  Monogram  and  Film 
Classics. 

3.  That  the  evidence  is  insufficient  to  support  a 
verdict  in  plaintiff's  favor. 

4.  That  there  is  no  evidence  that  defendants 
Twentieth  Century-Fox  Film  Corporation  and  Fox 
West  Coast  Theatres  Corporation,  or  either  of 
them,  participated  in  a  conspiracy  in  unreasonable 
restraint  of  trade  or  to  monopolize  resulting  in 
damage  to  plaintiff  for  the  period  from  September, 
1950,  through  September,  1951. 

5.  That  there  is  no  evidence  connecting  defend- 
ants  Twentieth  Century-Fox  Film  Corporation  or 
Fox  West  Coast  Theatres  Corporation,  or  either  of 
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them,  with  any  comlnnation  or  conspiracy  Avith  de- 
fendant Loew's  Incorporated  to  nnreasonably  re- 
strain or  monopolize  the  distribution  or  exhibition 
of  feature  motion  pictures  in  the  Inglewood- 
Westchester  area  on  a  seven-day  run  from  Septem- 
ber, 1950,  through  September,  1951. 

6.  That  there  is  no  evidence  of  the  fact  of  legally 
recoverable  damage  to  plaintiff  caused  by  defend- 
ants Twentieth  Century-Fox  Film  Corporation  or 
Fox  West  Coast  Theatres  Corporation,  or  either  of 
them. 

7.  That  there  is  no  legally  sufficient  evidence  of 
the  amount  of  damage.  That  the  amount  of  dam- 
age was  based  upon  [515]  conjecture  and  specu- 
lation. 

Respectfully  submitted, 

NEWLIN,  HOLLEY,  TACKABURY 
&  JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 
Attorneys  for  Defendants  Twentieth  Century-Fox 
Film  Corporation,  National  Theatres  Corpora- 
tion and  Fox  West  Coast  Theatres  Corpora- 
tion. [516] 

[Endorsed] :  Filed  August  31,  1956. 


[Title  of  District  Court  and  Cause.] 

PETITION  RE  AWARD  OF  ATTORNEYS' 
FEES  AND  AFFIDAVIT  OF  JACK  COR- 
INBLIT  IN  SUPPORT  THEREOF 

Petition  is  hereby  made  by  plaintiff  in  the  al)ovc- 
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entitled  action  for  an  award  of  reasonable  attor- 
neys' fees  as  provided  in  15  U.S.C.A.,  Section  15. 
In  support  of  said  petition,  there  is  attached 
hereto  an  Affidavit  of  Jack  Corinblit,  Esq.,  and 
there  is  filed  herewith  an  Affidavit  of  Elwood  S. 
Kendrick,  Esq.,  two  of  the  attorneys  in  the  above 
entitled  action.  This  petition  is  based  upon  these 
affidavits  and  upon  all  of  the  files  and  records  in 
said  action. 

Respectfully  submitted, 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [517] 

Affidavit  of  Jack  Corinblit 

State  of  California 
County  of  Los  Angeles — ss. 

Jack  Corinblit,  being  duly  sworn,  deposes  and 
says  as  follows: 

1.  I  am  one  of  the  attorneys  of  record  in  the 
above  entitled  action ;  since  January  1,  1956,  I  have 
been  familiar  with  the  proceedings  taken  in  connec- 
tion therewith. 

2.  I  hold  the  degree  of  Doctor  of  Laws  from  the 
Law  School  of  the  University  of  Chicago.  Since 
1951,  I  have  been  engaged  almost  exclusively  in 
legal  work  in  the  specialized  field  of  the  Sherman 
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Act  and  Clayton  Act,  and  particularly  in  connec- 
tion with  anti-trust  cases  brought  under  these 
statutes  in  connection  with  the  motion  picture  in- 
dustry. 

3.  In  connection  with  these  specialized  legal  serv- 
ices, I  have  been  engaged  as  one  of  the  principal 
attorneys  representing  the  plaintiffs  in  approxi- 
mately fifteen  cases,  all  brought  before  this  Honor- 
able Court. 

4.  In  this  action,  from  January  1,  1956,  I  was 
charged  with  the  primary  responsibility  of  prepa- 
ration of  this  case  for  trial.  During  the  period  from 
January  1,  1956  to  February  23,  1956,  and  from 
April  5,  1956  to  July  9,  1956,  I  spent  substantially 
all  of  my  time  in  preparation  of  the  above  entitled 
ca«e  for  trial.  This  preparation  included  interview- 
ing witnesses,  examination  of  records  of  the  plain- 
tiff and  all  of  the  defendants,  collecting  exhibits, 
the  taking  of  depositions,  and  the  conferences  with 
witnesses  and  officers  of  the  plaintiff  corporation 
in  preparation  for  the  trial. 

I  attended  as  attorney  for  plaintiff  the  deposi- 
tions of  fourteen  witnesses  on  39  separate  days  as 
indicated  below:  [518] 

February  13,  14,  15,  16,  21,  23,  1956— Deposition 
^f  Alex  Schreiber. 

April  9,  10,  11,  1956 — Deposition  of  Max  Schrei- 
ber. 

April  11,  1956 — Deposition  of  Harry  Rackin. 

April  26,  27,  1956— Deposition  of  Marco  Wolff. 
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May  3,  1956 — Deposition  of  Sidney  Lehman. 
May  8,  9,  1956 — Deposition  of  Alex  Schreiber. 
May  10,  1956 — Deposition  of  Sydney  Lehman. 
May  15,  16,  1956 — Deposition  of  Alex  Schreiber. 
May  17,  1956 — Deposition  of  Sidney  Lehman. 
May  18,  21,  23,  1956— Deposition  of  Alex  Schrei- 
ber. 
May  24,  1956 — Deposition  of  Sydney  Lehman. 
May  25,  28,  1956 — Deposition  of  Alex  Schreiber. 
June  6,  1956 — Deposition  of  Sydney  Lehman. 
June  6,  1956 — Deposition  of  Alex  Schreiber. 
June  9,  1956 — Deposition  of  Sydney  Lehman. 
June  15,  1956 — Deposition  of  Alfred  Taylor. 
June  20,  1956 — Deposition  of  George  Hickey. 
June  21,  1956 — Deposition  of  Fred  Greenberg. 
June  25,  26,  1956 — Deposition  of  John  Bertero. 
June  28,  1956 — Deposition  of  William  Marriott. 
June  28,  1956 — Deposition  of  Irving  Epsteen. 
June  29,  1956— Deposition  of  Edwin  Zable. 
July  3,  1956 — Deposition  of  Morris  Sudmin. 
July  5,  1956— Deposition  of  Bert  Pirosh. 
July  6,  1956 — Deposition  of  George  Bowser. 

The  foregoing  depositions  covered  2968  pages  of 
transcript. 

5.  The  total  number  of  hours  spent  by  me  in 
preparation  of  this  case  for  trial  was  in  excess  of 
550  hours. 

6.  The  trial  of  this  action  commenced  on  July 
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10,  1956  and  was  completed  by  the  return  of  a  ver- 
dict by  the  jury  on  August  28,  1956,  covering  a 
period  of  30  trial  days. 

7.  My  associate  in  the  trial  of  this  case,  Dan 
Herscher,  Esq.,  participated  in  the  trial  of  this 
case  for  the  entire  30  trial  days. 

8.  A  reasonable  hourly  rate  for  the  550  hours  of 
services  rendered  in  connection  -with  the  prepara- 
tion of  this  case  for  trial  is  $40.00  per  hour,  or  a 
total  of  $22,000.  A  reasonably  hourly  rate  for  the 
240  hours  of  services  rendered  by  Elwood  S.  Kend- 
rick,  Esq.  in  connection  with  the  preparation  of 
this  case  for  trial  is  $40.00  per  hour,  or  a  total  of 
$9600.00.  A  reasonable  daily  rate  for  the  30  days 
of  trial  services  by  your  affiant  is  $250  per  day,  or 
a  total  of  $7500.00;  and  a  reasonable  daily  rate 
for  the  30  days  of  trial  services  by  Dan  Herscher, 
Esq.,  is  $125.00  per  day,  or  a  total  of  $3750.00. 

Wherefore,  your  affiant  prays  an  award  of  rea- 
sonable attorneys'  [520]  fees  in  the  above  entitled 
case  in  the  amount  of  $42,850.00. 

/s/  JACK  CORINBLIT, 
Affiant. 

Subscribed  and  Sworn  to  before  me  this  31st 
day  of  August,  1956. 

[Seal]        /s/  ROBERT  S.  MORRIS, 
Notary  Public  in  and  for  said  County  and  State. 

Acknowledgment  of  Service  Attached.  [522] 

[Endorsed] :  Filed  August  31,  1956. 
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AFFIDAVIT  IN  SUPPORT  OF  PLAINTIFF'S 
PETITION  FOR  ATTORNEYS'  FEES 

State  of  California 
County  of  Los  Angeles — ss. 

Elwood  S.  Kendrick,  being  duly  sworn,  deposes 
and  says: 

1.  That  he  is  a  graduate  of  the  University  of 
Illinois,  College  of  Law,  and  received  the  Degree 
of  L.L.B.  from  said  University  in  June  of  1937. 

2.  That  he  is  a  Member  of  the  Bar  of  the  States 
of  Illinois  and  California,  several  of  the  U.  S.  Dis- 
trict Courts  located  in  said  States,  the  Court  of 
Appeals  for  the  Ninth  Circuit,  and  the  U.  S.  Su- 
preme Court. 

3.  That  during  the  period  from  1943  to  1949  he 
was  employed  in  a  substantial  number  of  actions 
in  several  of  the  United  States  District  Courts, 
involving  Anti-Trust  issues. 

4.  That  during  the  period  from  1948  through 
date,  he  has  [551]  been  associated  as  Co-Counsel 
with  Joseph  Alioto,  of  the  San  Francisco  Bar,  in 
a  number  of  actions  involving  Anti-Trust  issues. 

5.  That  since  March  of  1951,  through  date,  he 
has  been  Counsel  in  several  actions  involving  the 
motion  picture  industry. 

6.  That  during  the  period  from  January  1,  1949 
through  date,  he  has  maintained  offices  in  the  Gen- 
eral   Petroleum    Building,    located    at    612    South 
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Flower  Street,  Los  Angeles  17,  California,  special- 
izing in  patent,  trademark  and  anti-trust  law. 

7.  That  records  in  his  office  indicate  that  his 
work  on  the  instant  action,  together  with  that  of 
JoseiDh  L.  Alioto,  as  shown  by  the  attached  affidavit, 
is  in  excess  of  two  hundred  forty  (240)  hours.  That, 
more  particularly,  his  records  show  that  in  prepar- 
ing the  Complaint  in  this  instant  action  and  assem- 
bling data  thereon,  he  worked,  in  the  i)reparation 
of  this  action,  on  the  following  dates:  3/30/51, 
4/12/51,  4/13/51,  4/15/51,  4/17/51,  4/18/51,  4/19/51, 
4/25/51,  4/28/51,  4/29/51,  6/15/51,  7/2/51,  7/3/51, 
7/5/51,  7/6/51,  7/9/51,  7/13/51,  7/30/51,  9/12/51, 
9/13/51,  1/3/52,  1/10/52,  1/23/52,  1/24/52,  2/4/52, 
2/8/52,  2/11/52,  2/14/52,  2/19/52,  2/26/52,  2/27/52, 
3/3/52,  3/14/52,  3/28/52,  4/16/52,  5/29/52,  6/2/52, 
6/11/52,  6/13/52,  6/24/52,  6/25/52,  7/10/52,  7/8/52, 
7/18/52,  7/21/52,  8/12/52,  8/13/52,  8/14/52,  8/15/52. 

That  he  had  long  distance  telephone  conferences 
with  Mr.  Alioto  on  3/29/51,  3/30/51,  4/6/51,  4/10/51, 
4/16/51,  4/20/51,  6/7/51,  6/11/51,  6/12/51,  6/27/51, 
6/29/51,  7/7/51,  7/18/51,  7/24/51,  7/31/51,  9/4/51, 
9/10/51,  9/25/51,  10/17/51,  10/22/51,  11/19/51, 
12/7/51,  12/10/51,  12/29/51,  1/23/52,  2/8/52, 
4/18/52,  4/28/52,  5/9/52,  5/14/52,  5/29/52,  6/10/52, 
6/13/52,  and  7/17/52. 

That  his  time  in  the  preparation  as  aforesaid 
was  1161/4  hours. 

That  during  the  period  from  January  1,  1956, 
through  date,  in  conferences  with  Mr.  Corinblit, 
Mr.  Schreih)er,  Mr.  Alioto  and  [552]  Mr.  Lehman, 
and  in  review  of  files  and  documents  and  other 
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matters  relating  to  the  j)rosecution  of  this  action, 
affiant  has  spent  in  excess  of  27  hours. 

That  as  will  be  noted  from  the  foregoing,  af- 
fiant's time  prior  to  January  1,  1956  was  116% 
hours,  and  that  affiant's  time  since  that  date  was 
27  hours,  or  a  total  of  1431/4  hours. 

That  as  shown,  in  the  affidavit  attached  hereto, 
affiant's  co-counsel,  Joseph  L.  Alioto,  has  spent  in 
excess  of  100  hours;  thus,  affiant  and  Alioto  have 
spent  in  excess  of  240  hours  on  this  matter. 
Respectfully  submitted, 

/s/  ELWOOD  S.  KENDRICK, 
Of  Counsel  for  Plaintiff. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  September,  1956. 

[Seal]        /s/  A.  DONALD  STOLZY, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  My  Commission  Ex- 
pires January  3,  1960.  [553] 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JOSEPH  L.  ALIOTO  IN 
SUPPORT  OF  PLAINTIFF'S  PETITION 
FOR  ATTORNEYS'  FEES 

State  of  California 

City  and  County  of  San  Francisco— ss. 

Joseph  L.  Alioto,  being  first  duly  sworn,  deposes 
and  says: 

That  he  has  been  an  attorney  at  law  specializing 
in  practice  in  the  Federal  Courts  since  December 
10,  1940.  That  he  has  had  sixteen  years  experience 
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in  antitrust  litigation.  Tliat  he  commenced  repre- 
senting the  plaintiff  in  February  of  1951  in  con- 
nection with  its  claim  of  discrimination  against 
certain  motion  picture  distributors,  and  that  in  the 
preparation  of  the  complaint  and  preparation  of 
the  trial,  he  has  expended  approximately  112  hours. 

/s/  JOSEPH  L.  ALIOTO 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  September,  1956. 

[Seal]        /s/  PHYLLIS  KNORR, 
Notary  Public  in  and  for  the  a])OYe  county  and 
state.  My  commission  expires  1-6-57.  [551] 

Certificate  of  Sei'^'ice  by  Mail  attached. 

[Endorsed]:  Filed  September  21,  1956.   [555] 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  13476-HW 

PARADISE    THEATRE    BUILDING    CORPO- 
RATION, Plaintiff, 

vs. 

FOX  WEST  COAST  THEATRES  CORPORA- 
TION, et  ah.  Defendants. 

JUDGMENT 

The  above  entitled  action  having  come  on  for 
trial  on  July  10,  1956,  the  Court,  upon  motion  of 
the   defendants  having  directed   the   entry   of   an 
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order  dismissing  defendant  United  Artists  Corpo- 
ration; the  above  entitled  action  having  been  tried 
by  jury  and  submitted  to  said  jury  for  decision  on 
August  23,  1956,  and  the  jury  having  rendered  its 
verdict  on  August  28,  1956  for  jolaintiff  and  against 
defendants  Twentieth  Century-Fox  Fihii  Corpora- 
tion, Fox  West  Coast  Theatres  Corj^oration  and 
Loew's  Incorporated;  and  the  jury  having  further 
rendered  its  verdict  against  plaintiff  and  in  favor 
of  defendants  Warner  Bros.  Pictures,  Inc.,  Warner 
Bros.  Picture  Distributing  Corporation,  Para- 
mount Pictures,  Inc.,  Paramount  Film  Distribut- 
ing Corporation,  National  Theatres  Corporation, 
Universal  Corporation  and  Universal  Film  Ex- 
changes, Inc. ;  [556] 

It  is.  Therefore,  Ordered,  Adjudged  and  Decreed 
by  the  Court  as  Follows: 

1.  That  the  plaintiff  have  and  recover  of  and 
from  the  defendants  Twentieth  Century  Fox  Film 
Corporation,  Fox  West  Coast  Theatres  Corporation 
and  Loew's,  Incorporated,  the  sum  of  $60,000.00, 
plus  the  sum  of  $10,000.00  as  reasonable  attorneys' 
fees,  and  the  sum  of  $1,657.69  for  costs  herein  to 
be  taxed  in  the  usual  course. 

2.  That  plaintiff  take  nothing  from  defendants 
Warner  Bros.  Pictures,  Inc.,  Warner  Bros.  Pic- 
ture Distributing  Corporation,  Paramount  Pictures, 
Inc.,  Paramount  Film  Distributing  Corporation, 
National  Theatres  Corporation,  Universal  Corpora- 
tion and  Universal  Film  Exchanges,  Inc.,  and  that 
said  defendants  take  nothing  as  their  costs  herein. 
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3.  That  the  complaint  in  this  action  against  de- 
fendant United  Artists  Corporation,  be,  and  it 
hereby  is,  dismissed. 

Dated  this  24th  day  of  September,  1956. 

HARRY  C.  WESTOYER, 
Judge.  [557] 

Disapproved  as  to  form: 

O'lMELYENY  S:  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  defendants  Loew's,  Inc.,  Warner 
Bros.  Pictures,  Inc.,  Warner  Bros.  Picture 
Distributing  Corporation,  Paramount  Pictures, 
Inc.,  Paramount  Film  Distributing  Corpora- 
tion, Universal  Corporation  and  Universal 
Film  Exchanges,  Inc. 

Disapproved  as  to  form: 

NEWLIX,  HOLLEY,  TACKABURY 
&  JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  defendants  Twentieth  Century-Fox 
Film  Corporation,  National  Theatres  Corpora- 
tion and  Fox  West  Coast  Theatres  Corporation. 

Acknowledgment  of  Receipt  of  Copy  Attached. 

[Endorsed]:  Lodged  August  31,  1956.  Filed, 
Docketed  and  Entered  September  24,  1956. 
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MEMORANDUM 

In  the  above  entitled  action  the  jury  rendered  a 
verdict  for  plaintiff  against  defendants  Twentieth 
Century-Fox  Film  Corporation,  Fox  West  Coast 
Theatres  Corporation  and  Loew's  Incorporated  and 
further  rendered  its  verdict  against  plaintiff  and  in 
favor  of  defendants  Warner  Bros.  Pictures,  Inc., 
AYarner  Bros.  Picture  Distributing  Corporation, 
Paramount  Pictures,  Inc.,  Paramount  Film  Dis- 
tributing Corporation,  National  Theatres  Corpora- 
tion, Universal  Corporation  and  Universal  Film 
Exchanges,  Inc.  [559] 

Twentieth  Century-Fox  Film  Corporation,  Fox 
West  Coast  Theatres  Corporation  and  Loew's  In- 
corporated, defendants  against  whom  the  verdict 
was  rendered,  immediately  moved  for  judgment 
notwithstanding  the  verdict  upon  the  ground  of 
fatal  variance  between  the  verdict  returned  and  the 
conspiracy  alleged  in  the  complaint.  In  its  com- 
plaint plaintiff  alleged  a  conspiracy  in  which  all 
defendants  participated.  According  to  the  jury's 
verdict  only  three  defendants  participated  in  a  con- 
spiracy. 

The  leading  case  on  this  subject  appears  to  be 
Bordonaro  Bros.  Theatres,  Inc.  v.  Paramount  Pic- 
tures, Inc.,  176  F.  2d  594,  in  which  the  Court  points 
out  that  the  question  is  not  whether  the  conspiracy 
found  is  consistent  with  the  conspiracy  alleged,  but 
rather  whether  the  conspiracy  found  is  consistent 
with  the  evidence  in  the  case. 
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We  are  of  the  opinion  that  the  verdict  rendered 
in  the  case  at  bar  is  consistent  with  the  evidence. 

The  moving  defendants  also  content  there  is  no 
evidence  to  show  damage  inflicted  u^oon  plaintiff 
by  them.  The  question  of  conspiracy  and  the  ques- 
tion of  damages  were  questions  of  fact  fairly  sub- 
mitted to  the  jury  for  determination.  The  jury 
foimd  a  conspiracy  and  determined  there  was  dam- 
age as  a  result  thereof.  We  do  not  believe  the  Court 
should  substitute  its  opinion  as  to  conspiracy  and 
damages  in  lieu  and  in  stead  of  the  jury's  findings. 
We  are  also  of  the  opinion  that  there  is  evidence 
in  the  record  from  which  the  jury  could  determine 
there  was  a  conspiracy  involving  the  three  moving 
defendants  and  that  damage  resulted. 

Under  the  mandate  of  the  law,  the  amount  found 
by  the  jury  must  be  trebled  and,  in  addition,  the 
Couii:  must  award  to  plaintiff  reasonable  attorneys' 
fees  and  costs.  [560] 

Moving  defendants  contend  there  should  be  an 
allotment  of  attorney  fees  and  costs  among  all  de- 
fendants and  that  defendants  who  prevailed  should 
be  entitled  to  recover  their  costs  from  plaintiff. 
According  to  the  moving  defendants,  the  propriety 
of  apportionment  of  costs  which  they  suggest  is 
supported  squarely  by  American  Box  Mach.  Co. 
V.  Crosman,  57  Fed.  1029  (C.C.  Mass.,  1893).  Upon 
Shepardizing  this  case,  the  Court  finds  it  has  l)ecn 
mentioned  seldom  since  1893  and  then  not  with 
reference  to  cost  apportionment. 

As  the  case  at  bar  was  tried  in  the  United  States 
District  Court  in  California,  in  the  absence  of  any 
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Federal  authority  the  Court  should  follow  Califor- 
nia law.  The  right  of  prevailing  defendants  to  re- 
ceive costs  has  been  decided  in  Naify  v.  Pacific 
Indemnity  Company,  11  C.  2d  5  (1938),  in  which 
the  Supreme  Court  of  California  said,  at  page  13: 
"All    defendants    were,    however,    properly 
joined  in  the  action  in  an  attempt  to  discover 
which   was   liable   for   plaintiff's    claims;    and 
since  all  denied  and  contested  plaintiffs'  rights 
of  recovery  under  the  policy,  none  should  re- 
cover costs." 
Under  the  authority  of  the  foregoing  case,  this 
Court  rules  that  those   defendants  absolved   from 
the  conspiracy  by  the  jury's  verdict  are  not  entitled 
to  costs. 

However,  two  conspiracies  were  alleged  in  the 
complaint — a  conspiracy  relative  to  first-run  Los 
Angeles  and  a  conspiracy  relative  to  seven-day-run 
Inglewood-Westchester  area.  No  attempt  was  made 
in  the  complaint  to  allege  two,  separate  causes  of 
action,  and  at  the  trial  no  attempt  was  made  to 
segregate  testimony  relative  to  first-run  Los  An- 
geles and  seven-day-nm  Inglewood-Westchester.  In 
fact,  [561]  all  witnesses  testified  indiscriminately 
as  to  the  entire  procedure  concerning  distribution 
in  the  areas  involved,  and  it  is  not  now  possible 
to  ascertain  with  exactitude  how  much  time  was 
spent  by  plaintiffs  in  attempting  to  establish  a  con- 
spiracy first-nm  Los  Angeles.  Moving  defendants 
contend  that  as  a  great  portion  of  plaintiff's  case 
was  devoted  to  the  first-run  Los  Angeles  conspir- 
acy phase  of  the   case   defendants   should  not  be 
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called  upon  to  pay  attorney  fees  and  costs  involved 
in  attempting  to  establish  such  a  conspiracy. 

In  several  similar  actions  filed  in  this  court 
plaintiffs  have  attempted  to  estal^lish  conspiracies 
first-run  in  Los  Angeles.  Invariably  plaintiffs'  at- 
tempts have  been  unsuccessful.  (Partmar  a'.  Para- 
mount, 97  F.  S.  552;  200  F.  2d  561,  Metropolitan 
Theatres  Corp.  v.  Loew's  Incorporated,  Southern 
District  of  California  Xo.  13,115,  and  Fanchon  & 
Marco  v.  Paramount  Pictures,  100  F.  S.  84;  215 
F.  2d  167).  Plaintiff  and  plaintiff's  attorneys  had 
knowledge  of  the  unsuccessful  attempts  of  prior 
litigants  to  estal^lish  a  conspiracy  first-run  Los 
Angeles.  It  would  seem  unjust  to  require  the  mov- 
ing defendants  in  this  case  to  pay  that  portion  of 
attorney  fees  and  costs  attributable  to  the  first-run 
phase  of  the  case.  This  Court  is  of  the  opinion  that 
at  least  half  of  counsels'  time  and  effort  was  used 
in  attempting  to  establish  a  first-run  conspiracy  in 
Los  Angeles. 

In  a  prior  case  (C.  L.  James  v.  Twentieth  Cen- 
tury-Fox Film  Corporation,  No.  12,976-HW)— in 
which  the  jury  returned  a  verdict  of  $1,000 — this 
Court  awarded  attorney  fees  of  $15,000.  The  case 
at  bar  was  longer  in  trial  and  was  avidly  con- 
tested. We  are  of  the  opinion  that  a  reasonable  fee 
for  counsel  would  be  the  sum  of  $20,000.  [562] 

In  the  James  case,  supra,  the  Court  in  its  en- 
deavor to  ascertain  a  fair  and  just  figure  as  attor- 
ney fees  inquired  of  defendants'  counsel  their  fees 
in  the  action;  and  in  the  case  at  bar  the  Court 
invited  defense  counsel  to  advise  it  of  their  charges 
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made  to  the  individual  defendants,  as  the  Court 
felt  a  comparable  allowance  should  be  made  to 
plaintiff's  counsel.  However,  the  Court  has  not  been 
afforded  the  advantage  of  the  requested  informa- 
tion. 

As  attorney  fees  in  this  case  the  Court  antici- 
pated an  allowance  of  $20,000.  Because  of  the  time 
and  effort  given  by  plaintiff  in  attempting  to  estab- 
lish the  first-run  Los  Angeles  conspiracy  the  Court 
is  of  the  opinion  the  attorney  fees  and  costs  which 
ordinarily  would  be  assessed  should  be  divided  in 
half. 

Wherefore,  It  Is  Ordered: 

1.  That  plaintiff  have  judgment  against  defend- 
ants Twentieth  Century-Fox  Film  Corporation,  Fox 
West  Coast  Theatres  Corporation  and  Loew's  In- 
corporated in  the  sum  of  $60,000 ; 

2.  That  plaintiff  have  judgment  in  the  amount 
of  $10,000  as  reasonable  attorney  fees,  plus  one- 
half  of  the  costs  expended  in  this  litigation. 

Dated:  September  24,  1956. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge.  [563] 

[Endorsed]  :  Filed  September  24,  1956. 


[Title  of  District  Court  and  Cause.] 

MINUTES   OF   THE   COURT 

Date:  September  24,  1956.  At:  Los  Angeles,  Calif. 
Present:    Hon.    Harry    C.    Westover,    District 
Judge. 
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Deputy  Clerk:  Maiy  O.  Smith.  Reporter:  None. 

Counsel  for  Plaintiff:  Xo  appearance. 

Counsel  for  Defendants:  No  appearance. 

The  motions  of  defendants  Twentieth  Century- 
Fox  Film  Corp.,  Fox  West  Coast  Theatres  and 
Loew's,  Incorporated,  filed  August  31,  1956,  for 
Judgment  for  Directed  Verdict,  having  been  here- 
tofore heard  and  submitted,  and  the  Court  having 
duly  considered  the  pleadings,  record  and  briefs 
of  counsel,  and  the  law  applicable, 

It  Is  Ordered  that  the  motions  are  denied,  coun- 
sel for  plaintiff  to  prepare  formal  order.  Counsel 
notified. 

The  petition  for  attorney  fees  filed  by  plaintiff  on 
August  31,  1956,  having  been  submitted,  the  Court 
now  hands  down  its  Memorandum  that  plaintiff 
have  judgment  against  the  defendants  Twentieth 
Century-Fox  Film  Corp.,  Fox  West  Coast  Thea- 
tres and  Loew's  Incorporated  in  the  amount  of 
$60,000.00,  and  further  plaintiff  have  judgment  in 
the  amount  of  $10,000.00  as  reasonable  attorney 
fees,  plus  one-half  of  the  costs  expended  in  the 
litigation.  Fid  Memorandum.  Two  copies  of  Memo- 
randum given  to  Frank  R.  Johnston,  Attorney  for 
Twentieth  Century-Fox.  Mailed  copy  to  counsel  for 
plaintiff. 

JOHN  A.  CHILDRESS, 
Clerk.  [564] 

HW— 9/24/56. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  REQUEST  TO  TAX  COSTS 

To  Defendants  Loew's,  Inc.,  20th  Century  Fox  Film 
Corporation  and  Fox  West  Coast  Theatres 
Corporation,  and  to  their  attorneys  of  record: 

Please  Take  Notice  that  judgment  having  been 
entered  in  the  above  entitled  action  on  the  24th 
day  of  September,  1956  against  Loew's,  Inc.,  20th 
Century  Fox  Film  Corporation,  and  Fox  AVest 
Coast  Theatres  Corporation,  the  Clerk  is  requested 
to  tax  as  costs  one-half  of  the  items  set  forth  on 
the  schedule  of  costs  attached  in  accordance  with 
said  judgment.  The  undersigned  will  appear  before 
the  Clerk  to  tax  said  costs  on  October  1,  1956  at 
11:00  a.m. 

ELWOOD  S.  KENDRICK, 

JOSEPH  ALIOTO, 

JACK  CORINBLIT, 

DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [565] 

AFFIDAVIT  OF  JACK  CORINBLIT 

State  of  California 
County  of  Los  Angeles — ss. 

Jack  Corinblit  being  duly  sworn  deposes  and 
says: 

That  he  does  hereby  swear  that  the  foregoing 
costs  set  forth  in  the  Schedule  of  Costs  attached 
hereto  are  correct  and  were  necessarily  incurred  in 
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this  action,  and  that  the  services  for  which  fees 
have  been  charged  were  actually  and  necessarily 
perfonned. 

Further  affiant  sayeth  not. 

/s/  JACK  CORINBLIT, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  27tli  day 
of  September,  1956. 

[Seal]         /s/  V.  KLENZING, 
Notary  Public  in  and  for  said  County  and  State. 

SCHEDULE  OF  COSTS 

1.  To  U.  S.  Clerk— Filing  fee,  $15.00  (allowed). 

2.  To  U.  S.  Marslial — Service  of  summons  and 
complaint,  $12.00  (allowed). 

3.  Docket  fee  pursuant  to  28  U.S.C.A.,  Section 
1923,  $20.00  (allowed). 

4.  To  Fred  Quail,  Court  Reporter,  for  deposi- 
tion taken  by  defendants:  (a)  Deposition  of  Alex 
Schreiber,  copy,  $527.70;  (b)  Deposition  of  Max 
Schreiber,  copy,  $152.85;  (c)  Deposition  of  Syd 
Lehman,  copy,  $218.70;  (d)  Deposition  of  Marco 
Wolff,  copy,  $68.55 ;  [567]  (e)  Deposition  of  Harry 
Rackin,  copy,  $7.80;  (f)  Deposition  of  Seymour 
Simon  (Chicago,  to  Court  Reporter  Herbert  Law- 
rence), copy,  $52.17.  (Disallowed;  custom  of  court 
not  to  allow  copies.) 

5.  To  Coulee  -  Wren  &  Bedall  for  depositions 
taken  by  plaintiff:  (a)  Al  Taylor,  George  Hickey, 
Fred  Greenberg,  John  Bertero,  William  Marriott, 
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Irving  Epstein,  Edwin  Zabel,  Morris  Sudmin,  Bert 
Pirosh,  George  Bowser.  Total  cost — original  of  each 
deposition,  $634.90  (allowed).  One  copy  of  each 
deposition  (disallowed;  custom  of  court  not  to  al- 
low copies). 

6.  Witnesses:  (a)  Spiro  Skouras,  witness  fee 
for  trial,  mileage  and  service;  (b)  Richard  Car- 
negie, witness  fee  for  deposition  and  service;  (c) 
Ralph  Clark,  witness  fee  for  deposition  and  serv- 
ice; (d)  Wayne  Ball,  witness  fee  for  deposition  and 
service.  (Disallowed;  non-attendance.  Sec.  28,  USC 
1821).  [568] 

7.  To  Rapid  Blue  Print — Photos  of  documents 
introduced  in  evidence,  $20.00  (allowed;  originals 
not  used  at  request  of  defendants). 

8.  To  Wilcox  Photo  Supply — Photostats  of  doc- 
uments introduced  in  evidence,  $287.83  (allowed  for 
reason  above). 

9.  To  Spence  Photos — Photographs  in  evidence, 
$6.00  (allowed  as  cost  of  8x10  print;  enlargement 
for  convenience,  not  necessity) . 

10.  To  S.  J.  Trainer — For  Reporter's  transcript 
of  trial  July  9,  1956  through  August  28,  1956— 
original  and  one  copy,  $2,308.20  (allowed  by  stipu- 
lation). 

11.  To  Spence  Photos — Two  photos  in  evidence, 
$11.44  (allowed). 

12.  To  Joseph  Youtan,  Accountant — Expert  wit- 
ness fee  re  testimony  on  damages  (disallow^ed ;  con- 
trary to  custom  of  court  to  allow  expert  fees). 

Total— $3,315.37. 

Costs  are  hereby  taxed  in  the  amount  of  $1,657.69, 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      165 

this  1st  day  of  October,  1956,  being  one-half  of  the 
above  taxed  amount,  and  that  amount  inchided  in 
the  judgment. 

/s/  JOHN  A.  CHILDRESS, 
Clerk. 

Present:  Jack  Corinblit,  for  x)laintiff;  Philip  F. 
Westbrook,  Jr.,  for  certain  defendants;  Frank  R. 
Johnston,  for  certain  defendants.  [569] 

Adding  machine  tape  attached. 

Acknowledgment  of  Service  attached.  [570] 

[Endorsed] :  Filed  September  27,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL;  NOTICE  OP 
SAID  MOTION 
Defendants  Loew's  Incorporated,  Twentieth  Cen- 
tury-Fox Film  Corporation  and  Fox  West  Coast 
Theatres  Corporation,  and  each  of  them,  move  the 
court,  pursuant  to  Rule  59A  of  the  Federal  Rules 
of  Civil  Procedure,  to  vacate  as  to  them  the  judg- 
ment entered  herein  on  September  24,  1956,  to  set 
aside  as  to  them  the  jury  verdict  received  on  Au- 
gust 28,  1956,  and  to  grant  to  them  [571]  a  new 
trial  limited  to  issues  relating  to  plaintiff's  claim 
that  during  the  period  from  September  18,  1950 
to  September  17,  1951  said  defendants  engaged  in 
a  conspiracy  w^th  each  other  to  monopolize  or  un- 
reasonably restrain  interstate  commerce  in  the  li- 
censing of  motion  pictures  to  plaintiff  for  exhibi- 


166      Fox  West  Coast  Theatres  Corp.  et  al. 

tion  in  the  Inglewood-Westchester  area  on  an 
availability  of  7  days  after  Los  Angeles  first  run 
closing.  Said  motion  is  made  upon  the  ground  that 
said  jury  verdict  was  against  the  weight  of  the 
evidence  with  respect  to  said  claim.  Said  motion  is 
based  upon  all  of  the  records,  files  and  pleadings 
in  this  action  and  upon  the  memorandum  in  sup- 
port of  said  motion  served  and  filed  concurrently 
herewith. 

Dated  October  4,  1956. 

Respectfully  submitted, 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  Defendants  Twentieth  Century-Fox 
Film  Corporation  and  Fox  West  Coast  Thea- 
tres Corporation. 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendant  Loew's 
Incorporated. 

To  Plaintiff  and  Its  Attorneys  of  Record  Herein: 

Please  Take  Notice  that  the  above  motion  will  be 
brought  on  for  hearing  before  the  above  entitled 
Court,  in  the  Courtroom  [572]  of  the  Honorable 
Harry  C.  Westover,  Judge,  United  States  Post  Of- 
fice and  Courthouse  Building,  Los  Angeles,  Califor- 
nia, on  Monday,  October  15,  at  the  hour  of  10:00 
o'clock  a.m.,  or  as  soon  thereafter  as  counsel  may 
be  heard. 
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Dated  October  4,  1956. 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  Defendants  Twentieth  Century-Fox 
Film  Corporation  and  Fox  West  Coast  Thea- 
tres Corporation. 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendant  Loew's 
Incorporated.  [573] 

Affidavit  of  Service  by  Mail  Attached.  [574] 

[Endorsed] :  Filed  October  4,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  AND  MOTION  TO 
RETAX  COSTS 

To  Defendants  Loew's,  Inc.,  20th  Century  Fox 
Film  Corporation  and  Fox  West  Coast  Thea- 
tres Corporation,  and  to  their  attorneys  of 
record : 

Please  Take  Notice  that  on  Monday,  October  15, 
1956,  in  the  Courtroom  of  the  Honorable  Harry  C. 
Westover,  Judge,  of  the  United  States  District 
Court,  for  the  Southern  District  of  California, 
Southern  Division,  plaintiff  will  move  the  Court 
for  an  order  retaxing  the  costs  allowed  by  the  clerk 
as  follows: 
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1.  Plaintiff  will  move  for  an  order  allowing  the 
sum  of  $1,027.77  for  copies  of  de^Dositions  taken 
by  defendants,  which  smii  was  disallowed  by  the 
Clerk. 

2.  For  an  order  allowing  the  sum  of  $181.40  for 
copies  of  depositions  taken  by  plainti:ff,  which  sum 
was  disallowed  by  the  Clerk. 

3.  For  an  order  allowing  the  sum  of  $500.00  for 
expert  [608]  witness  fee  of  Joseph  Youtan,  which 
sum  was  disallowed  by  the  Clerk. 

Said  motion  will  be  based  upon  the  Notice  of 
Request  to  Tax  Costs  in  all  of  the  other  files  and 
papers  in  this  action. 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [609] 

[Endorsed] :  Filed  October  5,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DEXYIXa  MOTIONS  OF  DEFEND- 
ANTS LOEWS,  INC.,  20TH  CENTURY 
FOX  FILM  CORPORATION  AND  FOX 
WEST  COAST  THEATRES  CORPORA- 
TION FOR  A  DIRECTED  VERDICT  AND 
ORDER  DENYING  THE  MOTIONS  OF 
SAID  DEFENDANTS  TO  SET  ASIDE 
VERDICT  AND  ENTER  JUDGMENT  IN 
ACCORDANCE  WITH  SAID  MOTIONS 
FOR  A  DIRECTED  VERDICT 

Defendants  20th  Century  Fox  Film  Corporation, 
Fox  West  Coast  Theatres  Corporation  and  Loew's^ 
Inc.  having'  moved  for  a  directed  verdict;  the  court 
having  taken  said  motions  under  submission;  the 
jury  havins^  rendered  its  verdict  for  plaintii¥  and 
against  said  defendants;  said  defendants  having 
moved  the  court  to  set  aside  the  verdict  of  the  jury 
and  to  enter  a  judgment  in  accordance  with  said 
defendants'  motions  for  a  directed  verdict;  the 
court  having  heard  oral  argument  on  said  motions 
and  having  considered  said  oral  argument,  and  the 
briefs  submitted  by  plaintiff  and  said  defendants 
with  respect  to  said  motions. 

It  Is  Hereby  Ordered,  that  each  of  said  motions 
be,  and  they  are  hereby,  denied.  [610] 

Dated  this  8th  day  of  October,  1956. 

/s/  HARRY  C.  WESTOVER, 
Judge.  [611] 
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Disapproved  as  to  form. 

O'MELVENY  &  MYERS, 
/s/  By  P.  F.  WESTBROOK, 

Attorneys  for  Loew's,  Inc. 

Disapproved  as  to  form. 

NEWLIN,    TACKABURY   & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 
Attorneys  for  defendants  20th  Century  Fox  Film 
Corp.  and  Fox  West  Coast  Theatres  Corp. 

[Endorsed]:  Lodged  September  27,  1956.  Filed 
October  8,  1956. 


[Title  of  District  Court  and  Cause.] 

ORDER    DENYING    PLAINTIFF'S    MOTION 
TO   RETAX   COSTS 

The  plaintiff  having  filed  its  Notice  to  Tax  Costs 
before  the  Clerk;  the  Clerk  having  allowed  certain 
items  as  costs  as  requested  by  plaintiff,  including 
the  cost  of  original  depositions  taken  by  plaintiff, 
and  having  disallowed  certain  items;  the  plaintiff 
having  moved  the  court  for  an  order  retaxing  costs 
and  the  court  having,  on  the  15th  day  of  October, 
1956,  heard  and  considered  the  matter; 

It  Is  Hereby  Ordered  as  follows: 

1.  The  sum  of  $1,027.77  for  copies  of  deposi- 
tions taken  by  defendants  is  disallowed  to  plaintiff. 

2.  The  sum  of  $181.40  for  copies  of  depositions 
taken  by  plaintiff  is  disallowed  to  plaintiff.  [631] 
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3.  The  sum  of  $500.00  for  expert  witness  fee 
of  Joseph  Yoiitan  is  disallowed  to  plaintiff. 

4.  Plaintiff's  said  Motion  to  Retax  Costs  is  de- 
nied in  its  entirety. 

Dated:  This  19th  day  of  October,  1956. 

/s/  HARRY  C.  WESTOVER, 
Judge 
Approved  as  to  form. 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [632] 

[Endorsed] :  Filed  October  19,  1956. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  October  19,  1956.  At:  Los  Angeles,  Calif. 

Present:  Hon.  Harry  C.  Westover,  District 
Judge;  Deputy  Clerk:  Mary  O.  Smith;  Reporter: 
None.  Counsel  for  Plaintiff:  No  appearance.  Coun- 
sel for  Defendants :  No  appearance. 

Proceedings :  The  motion  of  defendants  20th  Cen- 
tury-Fox, Fox  West  Coast  Theatres,  and  Loew\s 
Inc.,  filed  October  4,  1956,  for  new  trial,  having 
been  heretofore  heard  and  submitted,  and  the  Court 
having  duly  considered  the  pleadings  and  the  law 
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applicable,  and  being  fully  advised  in  the  premises 
now  hands  down  its  Ruling  on  Motion  for  New 
Trial  and  orders  same  filed,  and  in  accordance 
therewith  orders  said  motion  for  new  trial  denied. 

Filed  Ruling.  Mailed  copies  to  counsel. 

JOHN  A.  CHILDRESS, 
Clerk.  [633] 


[Title  of  District  Court  and  Cause.] 

RULING  ON  MOTION  FOR  NEW  TRIAL 

After  the  jury  had  returned  its  verdict  in  favor 
of  plaintiffs  in  this  action  defendants  against  whom 
the  verdict  was  rendered  made  a  motion  for  judg- 
ment notwithstanding  the  verdict.  Upon  hearing  the 
motion,  the  Court  held  there  was  evidence  in  the 
record  from  which  the  jury  could  conclude  that  a 
conspiracy  existed. 

After  judgment  had  been  entered,  the  same  de- 
fendants made  a  motion  for  new  trial.  Upon  this 
motion  they  now  urge  it  is  necessary  that  the  Court 
consider  the  weight  of  the  evidence  and  that  it  is 
not  sufficient  to  find  there  is  evidence  in  the  record 
from  which  a  jury  could  have  [634]  concluded  a 
conspiracy  existed. 

The  leading  case  in  this  Circuit  seems  to  be 
Southern  Pacific  Co.  v.  Guthrie,  186  F.  2d  926,  in 
which  the  Court  states  that  the  verdict  is  to  be  set 
aside  and  a  new  trial  granted  when  the  trial  court 
"is  of  the  opinion  the  verdict  is  against  the  weight 
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of  evidence."  In  a  footnote,  the  Court  sets  out  the 
rule  as  follows: 

'^  'On  such  a  motion  it  is  the  duty  of  the 
judge  to  set  aside  the  verdict  and  grant  a  new 
trial,  if  he  is  of  opinion  that  the  verdict  is 
against  the  clear  weight  of  the  evidence,  or  is 
based  upon  evidence  which  is  false,  or  will  re- 
sult in  a  miscarriage  of  justice,  even  though 
there  may  be  substantial  evidence  which  would 
prevent  the  direction  of  a  verdict.  *  *  *'  " 

In  a  Supplemental  ^femorandum  in  support  of 
the  motion  for  a  new  trial,  the  moving  defendants 
cite  as  authority  the  case  of  Garrison  v.  United 
States,  62  F.  2d  41,  in  which  the  Court  says: 

u*  *  *  Verdict  may  be  set  aside  and  new  trial 
granted,  when  the  verdict  is  contrary  to  the 
clear  weight  of  the  evidence,  or  whenever  in 
the  exercise  of  a  sound  discretion  the  trial 
judge  thinks  this  action  necessary  to  prevent 
a  miscarriage  of  justice." 

We  are  of  the  oi^inion  that  the  verdict  rendered 
in  this  case  is  not  contrary  to  the  clear  weight  of 
evidence,  and  it  is  not  necessary  to  set  aside  the 
verdict  in  order  to  prevent  a  miscarriage  of  justice. 

Motion  for  new  trial  denied. 

Dated:  October  19,  1956. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge.  [635] 

[Endorsed]  :  Filed  October  19,  1956. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  FOR  DIS- 
MISSAL OF  CLAIM  FOR  EQUITABLE 
RELIEF 

It  Is  Hereby  Stipulated  by  and  between  plaintiff 
and  defendants  herein,  by  and  through  their  re- 
spective attorneys  of  record,  that  plaintiff's  claim 
for  equitable  relief  be  and  it  hereby  is  dismissed. 

Dated:  October  15,  1956. 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff.  [636] 

O'MELVENY  &  MYERS, 
HOMER  I.  MITCHELL, 
PHILIP  F.  WESTBROOK,  JR., 
CHARLES  G.  BAKALY,  JR. 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendants,  Warner  Bros.  Pictures 
Inc.,  Warner  Bros.  Pictures  Distributing  Cor- 
poration, Paramount  Pictures  Inc.,  Paramount 
Film  Distributing  Corporation,  Loew's  Incor- 
porated, Universal  Pictures  Company,  Inc., 
Universal  Film  Exchanges,  Inc. 

NEWLIN,  TACKABURY  & 

JOHNSTON, 
FRANK  R.  JOHNSTON, 
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/s/  By  FRANK  R.  JOHNSTON, 

Attorneys  for  Defendants  Twentieth  Century-Fox 
Film  Corporation,  National  Theatres  Corpora- 
tion, Fox  West  Coast  Theatres  Corporation. 

It  Is  So  Ordered,  this  19th  day  of  October,  1956. 

/s/  HARRY  C.  WESTOVER, 
Judge.  [637] 

[Endorsed] :  Docketed,  Entered  and  Filed  Octo- 
ber 19,  1956. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  DEFENDANTS'  MOTION 
FOR  NEW  TRIAL 

Defendants  Twentieth  Century-Fox  Film  Corpo- 
ration, Fox  West  Coast  Theatres  Corporation,  and 
Loew's,  Inc.,  having  moved  the  Court,  jointly  and 
severally,  for  a  new  trial  herein  upon  the  ground 
that  the  verdict  of  the  jury  was  contrary  to  the 
weight  of  the  evidence;  plaintiff  having  appeared 
in  opposition  to  said  motion  and  the  parties  having 
filed  memoranda  pertaining  thereto ;  the  Court  hav- 
ing heard  oral  argument,  having  considered  [638] 
the  memoranda  and  oral  argument,  and  having 
weighed  the  evidence  submitted  in  the  case;  and 
the  Court  having  found  that  the  verdict  rendered 
in  this  case  is  not  contrary  to  the  clear  weight  of 
the  evidence  and  that  it  is  not  necessary  to  set 
aside  the  verdict  in  order  to  prevent  a  miscarriage 
of  justice; 
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It  is  hereby  ordered  that  said  motion  of  said  de- 
fendants be  and  it  hereby  is  denied. 

Dated  this  24th  day  of  October,  1956. 

/s/  HARRY  C.  WESTOVER, 
Judge.  [639] 
Affidavit  of  Sei-^dce  by  Mail  Attached.  [640] 
[Endorsed] :  Filed  October  24,  1956. 
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NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  defendants  Fox 
West  Coast  Theatres  Corporation,  Twentieth  Cen- 
tury-Fox Film  Corporation  and  Loew's  Incorpo- 
rated and  each  of  them  hereby  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  [641]  final  judgment  entered  in  this  action  on 
Septeml)er  24,  1956,  in  favor  of  plaintiff  and  against 
said  defendants. 

Dated:  October  29,  1956. 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 
Attorneys  for  Defendants,  Twentieth  Century-Fox 
Film  Corporation  and  Fox  West  Coast  Thea- 
tres Corporation. 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendant  Loew's 
Incori^orated.  [642] 
[Endorsed] :  Filed  October  29,  1956. 
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NOTICE  OF  APPEAL 

Xotice  Is  Hereby  Given  that  plaintiff  Paradise 
Theatre  Building  Corporation  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  those  parts  of  the  final  judgment  entered 
in  this  action  on  September  24,  1956  which  awarded 
to  plaintiff  from  defendants  Loews  Incorporated, 
Twentieth  Century  Fox  Film  Corporation  and  Fox 
West  Coast  Theatres  Corj)oration  the  sum  of  $10,- 
000.00  as  reasonable  attorneys'  fees  and  the  sum  of 
$1657.69  as  costs. 

Dated:  November  23,  1956. 

JACK  CORINBLIT, 
ELAVOOD  KENDRICK, 
JOSEPH  ALIOTO, 
/s/  By  JACK  CORINBLIT  [645] 

[Endorsed] :  Filed  November  23,  1956. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  EXTENDING 
TIME  WITHIN  WHICH  TO  DOCKET 
RECORD  ON  APPEAL 

Whereas,  there  was  filed  a  Notice  of  Appeal  by 
the  defendants  Fox  West  Coast  Theatres  Corpora- 
tion, Twentieth  Century-Fox  Film  Corporation  and 
Loew's  Incorporated  on  October  29,  1956,  and 

Whereas,  the  Clerk  of  the  Court  has  indicated 
that  said  record  will  not  be  ready  for  docketing 
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within  40  days  from  the  date  of  the  filing  of  the 
Notice  of  Appeal.  [649] 

Now,  Therefore,  It  Is  Stipulated  by  and  between 
the  parties,  through  their  respective  counsel,  as 
follows : 

1.  That  the  time  within  which  the  Record  on 
Appeal  shall  be  filed  and  docketed  with  the  United 
States  Court  of  Apj)eals  for  the  Ninth  Circuit  shall 
be  extended  to  January  25,  1957. 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  FRANK  R.  JOHNSTON, 
Attorneys  for  Defendants  Twentieth  Century-Fox 
Film  Corporation  and  Fox  West  Coast  Thea- 
tres Corporation. 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendant  Loew's 
Incorporated 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff 

It  Is  So  Ordered  this  4th  day  of  December,  1956. 
/s/  HARRY  C.  WESTOVER, 
Judge.  [650] 

[Endorsed] :  Filed  December  4,  1956. 
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STIPULATION  AND  ORDER  RE  RECORD 
ON  APPEAL  AND  TRANSMITTAL  OF 
ORIGINAL  EXHIBITS 

Whereas,  defendants  Fox  West  Coast  Theatres 
Corporation,  Twentieth  Century-Fox  Film  Corpo- 
ration and  Loew's  Incorporated  have  heretofore 
filed  their  notice  of  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  this  action  on  September 
24,  1956,  in  favor  of  plaintiff  and  against  said  de- 
fendants, and  have  heretofore  filed  their  designa- 
tion of  contents  of  the  record  on  appeal,  [651] 
designating  the  complete  record  and  all  the  pro- 
ceedings and  evidence  in  the  above  entitled  action, 
including  the  reporter's  transcript  of  the  evidence 
and  proceedings  therein. 

And  Whereas,  plaintiff  has  heretofore  filed  its 
notice  of  appeal  from  so  much  of  said  judgment 
as  awards  the  sum  of  $10,000.00  as  reasonable  at- 
torneys' fees  and  the  sum  of  $1,657.69  for  costs, 

It  Is  Hereby  Stipulated,  by  and  between  plaintiff 
and  said  defendants,  by  and  through  their  respec- 
tive attorneys  of  record,  as  follows: 

1.  For  the  purposes  of  said  appeals,  the  follow- 
ing shall  constitute  the  complete  record  and  all  the 
proceedings  and  evidence  in  the  action  within  the 
provisions  of  Rule  75(d)  of  the  Federal  Rules  of 
Civil  Procedure: 

(a)  The  entire  reporter's  transcript,  consisting 
of  pages  1  to  3880  inclusive. 
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(b)  All  exhibits  received  in  evidence. 

(c)  Plaintiff's  Exhibits  32  A-1,  32  A-2,  32  A-3, 
32  A-4,  32  B,  33  A,  33  B,  33  C,  35  A,  44  A,  44  B,  44  C, 
44  D,  44  E,  44  F,  44  O,  44  H,  44  I,  44  J,  44  K-1, 
44  K-2,  44  K-3,  44  L,  44  M,  44  N-1,  44  N-2,  44  N-3, 
44  N-4,  44  N-5,  44  N-6,  44  N-7,  44  0-1,  44  0-2, 
44  0-3,  44  P-1,  44  P-2,  44  P-3,  44  Q-1,  44  Q-2, 
44  Q-3,  and  44  Q-4  marked  for  identification  only. 

(d)  The  documents  listed  in  Exhibit  A,  attached 
hereto  and  made  a  part  hereof. 

2.  The  originals  of  all  documents,  including  ex- 
hibits [652]  shall  be  transmitted  by  the  Clerk  to 
said  Court  of  Appeals,  in  lieu  of  copies  thereof. 

Dated:  This  2nd  day  of  January,  1957. 

ELWOOD  S.  KENDRICK, 
JOSEPH  ALIOTO, 
JACK  CORINBLIT, 
DAN  HERSCHER, 
/s/  By  JACK  CORINBLIT, 

Attorneys  for  Plaintiff 

NEWLIN,  TACKABURY  & 
JOHNSTON, 
/s/  By  HUDSON  B.  COX, 

Attorneys  for  Defendants  Twentieth  Century-Fox 
Film  Corporation  and  Fox  West  Coast  Thea- 
tres Corporation. 

O'MELVENY  &  MYERS, 
/s/  By  HOMER  I.  MITCHELL, 

Attorneys  for  Defendant  Loew's 
Incorporated 
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It  Is  So  Ordered  this  2nd  day  of  January,  1957. 
/s/  HARRY  C.  WESTOVER, 
Judge  [653] 
Exhibit  A  Attached — List  of  Documents. 
[Endorsed]  :  Filed  January  2,  1957. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  661,  inclusive,  contain  the  original: 

Affidavit  in  Support  of  plaintiff's  petition  for  at- 
torneys' fees; 

Answer  of  Fox  West  Coast  Theatres  Corp.,  et  al., 
to  the  First  Amended  Complaint; 

Answer  of  Loew's  Inc.; 

Answer  of  Paramount  Pictures,  Inc.,  et  al. ; 

Answer  of  Universal  Pictures  Co.,  Inc.,  et  al. ; 

Defendants'  Notice  of  Appeal; 

Defendants'  Designation  of  Contents  of  Record 
on  Appeal; 

Plaintiff's  Notice  of  Appeal; 

Stipulation  and  Order  Res  Supersedeas  Bond; 

Stipulation  and  Order  Extending  Time  Within 
Which  to  Docket  Record  on  Appeal; 

Stipulation  and  Order  re  record  on  and  Trans- 
mittal of  Original  Exhibits  on  Appeal ; 

Complaint; 

First  Amended  Complaint; 

Motion  to  Retax  Costs; 
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Order  Denying  Motion  to  Retax  Costs; 

Defendants'  proposed  form  of  Interrogatories  to 
Jury  and  of  Verdict  Under  Rule  49(b) ; 

Interrogatories  Nos.  1  and  2; 

Judgment ; 

Defendants'  Additional  and  Revised  Jury  In- 
structions ; 

Defendants'  Proposed  Jury  Instructions; 

Defendants'  Additional,  Proposed  Revised  and 
Supplemental  Instructions ; 

Plaintiff's  Proposed  Instruction  No.  37-C; 

Plaintiff's  proposed,  modified  and  supplemental 
instructions ; 

Plaintiff's  proposed  instructions; 

Plaintiff's  proposed,  additional  and  substituted 
instructions ; 

Plaintiff's  proposed  supplemental  instructions; 

Plaintiff's  memorandum  re  instructions; 

Plaintiff's  Instruction  No.  2-A; 

Three  Notes  from  Jury; 

One  Note  from  Jury; 

Defendants'  objections  to  Instructions; 

Plaintiff's  objections  to  Instructions; 

Objections  to  Defendants'  Proposed  Instructions 
Nos.  12  and  48; 

Plaintiff's  objections  to  Designated  Instructions; 

Memorandum  of  the  Court  filed  9/24/56; 

Memorandum  of  Law  by  defendant  Loew's  Inc.; 

Memorandum  support  motion  by  defendants  20th 
Century  Fox  et  al. ; 

Memorandum  respect  to  Motion  for  Directed  Ver- 
dict ; 
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Memorandum  re  offer  and  Treatment  of  U.  S.  v. 
Paramount ; 

Memorandum  in  opposition  to  jolaintiff 's  proposal 
to  introduce  testimony; 

Memorandmn  re  relationship  between  United 
Artists  Theatre  Circuit  and  Joseph  Schenck  and 
the  case  at  bar; 

Memorandum  in  opioosition  to  motion  to  strike 
from  plaintiff's  opening  statement; 

Motion  for  more  definite  statement ; 

Motion  to  set  aside  Verdict  of  Jury; 

Motion  to  set  aside  verdict  and  enter  judgment; 

Names  and  addresses  of  attorneys ; 

Memorandum  in  support  of  motion  for  new  trial ; 

Motion  for  new  trial ; 

Order  denying  motion  for  new  trial ; 

Ruling  on  motion  for  new  trial; 

Supplemental  memorandum  in  support  of  motion 
of  new  trial; 

Notice  to  tax  costs; 

Offer  of  proof  and  memoranda  of  law  by  plain- 
tiffs re  admissibility  of  evidence; 

Objections  to  plaintiff's  proposed  opening  state- 
ment; 

Plaintiff's  proposed  opening  statement; 

Defendants  20th  Century  Fox  et  al.  proposed 
opening  statement; 

Defendants  Warner  Bros.  Proposed  Opening 
Statement ; 

Order  denying  motions  of  Defendants  Loew's 
Inc.,  et  al.  for  a  Directed  Verdict,  etc. 

Petition  re  Award  of  Attorneys'  Fees; 
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Defendants'  Pretrial  Memorandum  of  Law ; 

Stipulation  and  order  for  dismissal  of  claim  for 
equitable  relief; 

Stipulation  and   order  putting  motion   off   cal- 
endar ; 

Verdict ; 

and  a  full,  true  and  correct  copy  of  the  Minutes 
of  the  Court  on  July  9,  1956;  August  23,  1956;  Au- 
gust 24,  1956;  August  27,  1956;  August  28,  1956; 
August  31,  1956;  September  24,  1956;  October  15, 
1956 ;  and  October  19,  1956 ; 

which,  together  with  all  of  the  Original  of  both 
Plaintiff  and  Defendants'  Exhibits  both  admitted 
in  evidence  and  marked  for  identification  only,  and 
thirty  (30)  volumes  of  Reporter's  Transcripts,  of 
proceedings  had  on  Kime  8,  1956;  July  9,  1956; 
July  10,  1956;  July  11,  1956;  July  12,  1956;  July 
13,  1956;  July  17,  1956;  July  18,  1956;  July  19, 
1956;  July  20,  1956;  July  24,  1956;  July  25,  1956; 
July  26,  1956;  July  27,  1956;  July  31,  1956;  August 
1,  1956;  August  2,  1956;  August  3,  1956;  August  7, 
1956;  August  8,  1956;  August  9,  1956;  August  10, 
1956;  August  14,  1956;  August  15,  1956;  August  16, 
1956;  August  17,  1956;  August  21,  1956;  August 
22,  1956;  Aug^ust  23,  1956;  August  23,  24,  27,  28, 
1956;  August  31,  1956; 

constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  said  cause. 
I  further  certify  that  my  fees  for  preparing  the 
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foregoing  record  amount  to  $2.40,  which  sum  has 
been  paid  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  2-ith  day  of  January,  1957. 

[Seal]        JOHN  A.  CHILDRESS, 
Clerk 
/s/  EDWARD  F.  DREW, 
Chief  Deputy 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  13476-HW  Civil 

PARADISE    THEATRE    BUILDING    CORPO- 
RATION, Plaintiff, 

vs. 

FOX  WEST  COAST   THEATRES   CORPORA- 
TION, et  al..  Defendants. 

REPORTERS'    TRANSCRIPT    OF 
PROCEEDINGS 

Los  Angeles,  California 
Wednesday,  July  11,  1956 

Honorable  Harry  C.  Westover,  Judge  Presiding. 

Appearances:  For  the  Plaintiff:  Jack  Corinblit, 
Esq.,  and  Dan  Herscher,  Esq.,  250  North  Hope 
Street,  Los  Angeles,  California. 

For  the  Defendants  Warner  Bros.  Pictures,  Inc., 
Warner  Bros.  Pictures  Distributing  Corporation, 
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Paramount  Pictures,  Inc.,  Paramount  Film  Dis- 
tributing Corporation,  Loew's  Incorporated,  Uni- 
versal Pictures  Company,  and  Universal  Film 
Exchanges,  Inc.:  O'Melveny  &  Myers,  by  Homer 
I.  Mitchell,  Esq.,  Philip  F.  Westbrook,  Jr.,  Esq., 
Charles  G.  Bakaly,  Jr.,  Esq. 

For  the  Defendants  Twentieth  Century-Fox  Film 
Corporation,  National  Theatres  Corporation,  and 
Fox  West  Coast  Theatres  Corporation:  Newlin, 
Tackabury  &  Johnston,  by  Frank  R.  Johnston,  Esq., 
and  David  Massey,  Esq. 


♦  »  *  »  » 


Mr.  Mitchell:  !N'ow,  the  plaintiff  makes  a  great 
point  of  an  arrangement  between  the  exhibitors  in 
the  area  prior  to  the  opening  of  the  Paradise 
Theatre.  [144]* 

There  was  an  arrangement,  apparently,  between 
the  exhibitors  in  the  area  prior  to  the  opening  of 
the  Paradise  whereby  La  Tijera,  Bill  Cupper's 
theatre,  licensed  Warners  and  RKO  products. 

The  United  Artist  Theatre  in  downtown  Ingle- 
wood  licensed  Loew's. 

The  Academy  Theatre  licensed  Paramount  prod- 
ucts. 

There  may  have  been  other  arrangements  there, 
but  at  least  Ave  know  about  those. 

This  arrangement,  the  evidence  will  show,  was 
terminated  at  the  request  of  Bill  Cupper  long  be- 
fore the  Paradise  ever  came  into  being,  namely,  in 
April  1950. 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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So  far  as  the  arrangement  itself  is  concerned, 
exhibitors,  like  distributors,  have  a  right  to  select 
the  people  with  whom  they  will  deal.  The  distribu- 
tors have  a  right  to  select  their  customers. 

The  exhibitors  have  a  right  to  select  their  cus- 
tomers. 

Bullock's  selects  Hickey  -  Freeman  clothes  for 
men.  Nobody  else  sells  Hickey-Freeman  clothes  in 
Los  Angeles.  If  you  want  a  Hickey-Freeman  suit 
you  have  to  go  to  Bullock's  to  buy  it. 

Harris  &  Frank  sells  Society  Brand  clothes. 

Desmond's  sells  Kuppenheimer  and  Silverwood's 
sells  Hart,  Schaifner  &  Marx. 

There  is  nothing  unusual  about  one  company  sell- 
ing the  [145]  product  of  a  particular  manufacturer 
nor  is  there  anything  unusual  about  the  arrange- 
ment which  these  exhibitors  made  whereby  the 
Warner  pictures  were  played  in  the  La  Tijera  and 
Imperial  Theatres  and  the  United  Artist  Theatre 
played  Loew's  and  Academy  played  Paramount. 

The  only  thing  that  the  Paradise  could  complain 
of — the  only  thing  Paradise  did  complain  of,  or 
does  complain  of,  is  that  they  were  squeezed  out. 
The  evidence  will  show  it  was  not  squeezed  out. 

This  arrangement  had  terminated  long  before  the 
Paradise  came  into  being. 

At  the  time  Paradise  came  into  being  there  was 
then  and  had  been  for  many  months  vigorous  bid- 
ding in  the  area  and  we  will  show  you  that  invita- 
tions to  bid  were  sent  to  all  these  theatres;  that 
numerous  of  them  made  and  we  will  show  you  how 
the  pictures  were  awarded.  There  will  be  no  uni- 
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formity  of  awarding  of  Warner  pictures  to  La 
Tijera,  Loew's,  to  United  Artist.  There  was  vigor- 
ous bidding  resulting  in  pictures  going  first  here 
and  going  there. 

Paradise  couldn't  have  been  hurt  by  it  for  two 
reasons.  In  the  first  place  there  wasn't  any  arrange- 
ment in  existence  at  the  time  the  Paradise  opened 
and  in  the  second  place,  if  it  had  been  in  existence 
all  the  Paradise  had  to  do  was  offer  a  higher  bid 
and  the  picture  would  have  been  there. 

So,  actually  such  an  arrangement  couldn't  oper- 
ate except  [146]  by  agreement  of  all  the  interested 
theatres. 

Since  the  Paradise  came  in  and  wanted  to  bid 
they  were  given  the  opportunity.  They  had  the  same 
opportunity  as  any  other  theatre  in  the  area. 

Their  real  trouble  was  that  they,  unfortunately, 
they  built  before  the  area  was  ready  for  their  thea- 
tre. *****  [147] 

Now,  there  are  a  number  of  red  herrings  counsel 
tries  to  drag  into  this  case  which  really  have  noth- 
ing to  do  with  it.  I  have  already  told  you  about 
the  arrangement  in  Inglewood  for  the  dividing  up 
and  the  arrangement  among  the  exhibitors  for  the 
dividing  up  of  the  right  to  play  product,  which 
arrangement,  right  or  wrong,  we  don't  have  to  de- 
cide that  now,  was  not  even  in  existence  when  the 
Paradise  was  in  operation  and  hadn't  been  in  exist- 
ence for  many  months  prior  thereto. 

He  brings  up  some  negotiations  with  Mr.  Joseph 
Schenck.  Mr.  Schenck  was  one  of  the  operators  of 
the  United  Artists  Theatre  Circuit.  This  negotia- 
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tion  took  place  long  prior  to  the  construction  of 
the  Paradise  Theatre,  long  prior  to  the  period  cov- 
ered by  the  allegations  of  the  complaint,  and  you 
may  hear  nothing  more  of  it.  It  has  nothing  to  do 
with  the  licensing  of  pictures.  It  doesn't  involve 
Paramoimt,  Loew's,  Warner  or  Universal  in  any 
way. 

Another  subject  matter  which  plaintiff  will  like 
to  talk  about  is  the  transfer  of  the  United  Artists 
Theatre  Circuit  oi)eration  by  Fox  "West  Coast  to 
operation  by  United  Artists  Theatre  Circuit  at  the 
end  of  1949  or  early  1950.  That  has  nothing  to  do 
with  Warner,  Paramount,  Loew's  or  Universal.  It 
has  nothing  to  do  with  this  case  at  all,  and  perhaps 

you  will  hear  no  more  about  that.  [153] 

♦  *  »  *  * 

EDWIN  F.  ZABEL 
called   as   a  witness  by  the   plaintiff   under   Rule 
43(b)    of  the   Federal   Rules   of   Civil   Procedure, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :  You  may  be  seated.  Please  state  your 
name. 

The  Witness:    Edwin  F.  Zabel. 

The  Clerk:     How  do  you  spell  your  last  name? 

The  Witness:    Z-a-b-e-1. 

Direct  Examination 
Q.     (By  Mr.  Corinblit) :     Mr.  Zabel,  by  whom 
are  you  employed? 

A.    By  Fox  West  Coast  Agency  Co.,  Inc. 

Q.    That  company  is  a  wholly-owned  subsidiary 
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(Testimony  of  Edwin  F.  Zabel.) 
of  the  defendant  Fox  West  Coast  Theatres  Corpo- 
ration, is  that  correct?  A.    Yes. 

Q.  How  long  have  you  ])een  employed  by  that 
company?  A.    Approximately  30  years. 

Q.  Did  you  perform  services  over  the  last  30 
years  for  that  company  as  well  as  for  Fox  West 
Coast  Theatres  Corporation,  the  defendant? 

A.  I  happened  to  be  employed  by  that  particu- 
lar company  at  the  present  time,  but  Fox  West 
Coast  or  National  Theatres,  one  or  the  other  are 
subsidiaries.  [168] 

Q.  Will  you  speak  up  a  little  bit  so  the  jury 
can  hear  you,  please? 

A.  I  was  employed,  we  say  Fox  West  Coast 
Theatres.  It  may  cover  different  corporations.  I 
have  been  employed  by  several  different  corpora- 
tions, subsidiary  corporations  of  that  company. 

Q.  You  were  employed  by  the  defendant  Na- 
tional Theatres  Corporation  for  many  years,  were 
you  not?  A.    Yes,  sir. 

Q.  That  covered  a  period  of  time,  let  us  say, 
from  1935  to  1951  ?  A.    Approximately,  yes. 

Q.  You  were  also  employed  by  the  wholly- 
owned  subsidiary  of  that  company.  National  Thea- 
tres Amusement  Company,  Inc.,  is  that  right? 

A.    Yes. 

Q.  Will  you  tell  the  jury,  please,  what  your 
duties  were  with  respect  to  these  corporations  and 
their  theatre  interests  in  1949,  1950  and  1951? 

A.    In  1949  and  1951  I  was  employed  as  head 
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of  the  ])uying  dex^artment,  film  buying  department, 

of  Fox  West  Coast  Theatres. 

Q.  What  did  you  do  for  National  Theatres 
Amusement  Company,  Inc.? 

A.  Well,  at  times  I  would — if  they  had  some 
problems,  [169]  I  would  try  to  help  them  out,  work 
for  some  of  them,  for  National  Theatres.  [170] 

Q.  Now,  National  Theatres  Amusement  Com- 
pany, Inc.,  is  the  company  that  was  responsible 
for  doing  the  buying  or  advising  on  the  buying  for 
the  National  Theatre  chain,  is  that  right? 

A.    Yes. 

Q.  And  Fox  West  Coast  Theatre  Agency  is  the 
company  that  operated  the  theatres  for  Fox  West 
Coast  Theatres  on  the  Pacific  Coast  generally,  is 
that  right?  A.    Yes. 

Mr.  Corinblit:  May  I  have  Exhibit  31-J-l  and 
31-J-2? 

(Document  handed  to  Mr.  Corinblit.) 

Q.  (By  Mr.  Corinblit) :  I  will  show  you  a  docu- 
ment which  has  been  marked 

Mr.  Johnston:  May  we  look  at  them  for  just  one 
moment,  please? 

Mr.  Corinblit:    Yes. 

(Document  handed  to  Mr.  Johnston.) 

Mr.  Johnston:    Thank  you. 

Q.  (By  Mr.  Corinblit) :  I  will  show  you,  Mr. 
Zabel,  Plaintiff's  Exhibit  31- J. 

The  Court:    For  identification. 

Q.  (By  Mr.  Corinblit)  :  For  identification.  And 
ask  you  if  you  are  familiar  with — if  you  have  seen 
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these  documents  before?  There  are  several  docu- 
ments stapled  together  so  you  might  examine  all  of 
them.  [171] 

A.     I  think  I  have  seen  them. 

Q.  You  recognize  them  to  be  the  agreements 
between  Fox  West  Coast  Agency  Corporation  and 
National  Agency  Corporation  pursuant  to  which 
National  Theatre  Amusement  Company,  Inc.,  per- 
formed services  for  the  local  Pacific  Coast  chain 
of  Fox  West  Coast  Theatres. 

A.    Performed  services  for  all  the  subsidiaries. 

Q.    Including  the  local  chain?  A.    Yes. 

Mr.  Corinblit:  We  will  offer  in  evidence  Plain- 
tiff's Exhibit  31- J. 

Mr.  Johnston:  Your  Honor,  I  am  going  to  ob- 
ject to  these  documents  on  the  ground  they  are 
incompetent,  irrelevant  and  immaterial,  relating  to 
a  time  period,  as  the  court  will  see — I  think  one 
of  the  documents  is  dated  1935  and  one  1938  and 
one  1944. 

The  Court:  Well,  supposing  they  had  had  an 
agreement  in  1935  relative  to  buying  and  that  agree- 
ment continued  over  until  1950. 

Mr.  Johnston:  I  don't  know  that  it  did,  your 
Honor. 

The  Court:  We  have  to  start  somewhere.  You 
can't  put  in  the  whole  case  at  one  time. 

Mr.  Johnston:  I  appreciate  that,  but  we  could 
start  in  1900.  We  have  got  to  stop  at  some  place. 

The  Court:  Objection  overruled.  Received  in  evi- 
dence. [172] 
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(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
31-J-l.) 

The  Court:  I  think  I  might  advise  the  jury 
at  this  time,  that  we  have  a  number  of  defendants 
in  this  case.  There  is  Warners,  Paramount,  Fox 
West  Coast  and  Fox. 

During  the  examination  of  some  of  these  wit- 
nesses the  probabilities  are  that  an  exception  will 
be  made,  for  instance  by  Paramount,  relative  to 
certain  testimony  offered  concerning  Fox. 

The  court  ^"ill  probably  admit  the  evidence  as 
to  Fox  and  not  admit  it  as  to  Paramount,  so  it 
is  going  to  be  necessaiy  for  you  to  keep  in  mind 
these  various  legal  entities. 

This  ^^^tness  is  an  employee  of  Fox.  His  state- 
ments may  be  binding  as  to  Fox,  but  may  not  be 
binding  as  to  Paramount  imless  Paramount  par- 
ticipated in  the  conversations  or  participated  in  the 
dealings  in  some  way. 

So,  you  must  remember  that  as  far  as  this  wit- 
ness is  concerned  he  is  only  speaking  for  Fox. 
There  has  been  no  testimony  so  far  connecting  him 
with  any  other  of  the  defendants. 

Mr.  Mitchell :  You  mentioned  the  fact  there 
might  be  an  objection.  As  T  understand  it  from  the 
proceedings  had  prior  to  the  calling  of  the  jury  it 
is  understood  that  a  general  objection  made  by  the 
various  counsel  as  to  any  matters  involving  the 
defendants  other  than  those  —  for  instance,  with 
[173]  respect  to  Mr.  Zabel's  statements  as  to  Fox 
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West  Coast,  they  are  not  admissible  against  Para- 
mount, Loew's,  Universal,  or  Warners. 

Tlie  Court:  That  is  true,  Mr.  Mitchell,  but  I 
think  we  ought  to  get  it  into  this  record. 

Mr.  Mitchell:     Yes. 

The  Court:  We  should  get  it  into  the  record 
so  somebody  reading  the  record  hereafter  will  un- 
derstand that  that  was  the  agreement. 

Mr.  Mitchell:  That  is  why  I  am  stating  it  at 
this  time.  The  objection  runs  to  all  statements  that 
do  not  involve  my  client. 

The  Court :  I  might  say  to  the  jury  that  we  have 
a  rule  in  law  known  as  the  hearsay  rule.  That  is, 
nobody  is  bound  by  any  conversation  unless  he 
participates  in  that  conversation  or  unless  he  was 
present  where  he  could  overhear  it. 

So,  if  there  was  a  conversation  taking  place  be- 
tween A  and  B,  C  is  not  bound  by  it  unless  C  was 
present  or  participated  or  could  hear  it.  Conse- 
quently, you  must  remember  that  these  conversa- 
tions that  will  be  testified  to  will  only  be  binding 
upon  those  who  participated  in  them  or  who  was 
close  enough  to  have  heard  what  was  going  on. 

Also,  there  is  an  understanding  between  counsel 
and  court  that  testimony  not  binding  upon  those 
who  were  not  present  and  who  were  not  a  part  of 
the  transaction  will  not  [174]  be  binding  on  those 
who  did  not  participate. 

Mr.  Corinblit :  That  is  unless  it  is  tied  into  them 
later  on. 

The  Court:    I  may  raise  the  bar  at  some  place 
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in  this  case  and  tell  you  that  this  testimony  is  ad- 
missible as  to  all  defendants.  [175] 

The  Court:  You  have  used  the  terms  buying 
and  booking.  I  think  we  better  get  a  definition.  I 
understand  the  term  and  you  understand  and  so 
does  counsel.  I  doubt  if  the  jury  ever  heard  of 
these  terms  before,  buying  and  booking. 

Will  you  exi")lain  to  the  jury  what  you  mean  by 
buying  and  booking  and  what  is  the  difference? 

The  Witness :  Buying  and  booking  are  words  we 
use  in  the  licensing  of  motion  pictures.  At  times 
we  just  have  what  we  call  the  buyers.  They  make 
the  deal  for  the  pictures,  and  the  bookers  lout  the 
dates  into  the  theatre. 

But  today  buying  and  booking  is  practically  the 
same  thing.  Everybody  buys  and  books,  because  if 
you  buy  a  picture  at  a  time,  and  it  is  too  much 
work  for  one  group  to  [178]  do  it,  and  then  put 
it  into  the  theatre.  It  is  rather  a  complex  proposi- 
tion and  a  little  hard  work,  but  that  is  the  cause. 

When  you  license  a  picture  for  a  theatre  from 
a  distributor,  you  almost  book  it  at  the  same  time 
today,  or  at  least  within  a  short  time. 

Years  ago  they  used  to  buy  pictures  by  the  year 
and  then  book  them  at  a  later  date,  but  today 
things  have  changed  and  during  the  period  we  are 
talking  about  they  had  changed  to  where  you  may 
have  to  bid  for  a  picture  and  you  don't  know 
whether  you  are  going  to  get  it  or  not  until  the 
last  minute  sometimes.   So  today  you   practically 
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buy  and  book  at  the  same  time,  and  that  is  exactly 
what  it  is,  licensing  a  picture  and  allocating  it  to 
the  theatre  you  buy  it  for. 

The  Court:  By  booking  you  mean  putting  the 
picture  into  the  particular  theatre. 

The  Witness:    Yes,  sir. 

The  Court:     You  book  it. 

The  Witness:    Yes,  sir. 

The  Court:  You  place  it  into  the  particular 
theatre. 

The  Witness:    Yes,  sir. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit) :  Mr.  Zabel,  I  will  show 
you  Plaintiff's  Exhibit  31-E  for  identification,  and 
ask  you  if  that  document  reflects  the  list  of  thea- 
tres for  which  you  were  [179]  responsible  for  buy- 
ing in  1950. 

A.  I  was  the  head  of  the  department  that  were 
buying  for  this — what  we  call  the  booking  and  buy- 
ing department. 

Q.  These  were  the  theatres,  in  part,  at  least,  for 
which  you  were  responsible  ^ 

A.  According  to  this  list,  I  imagine  they  were, 
because  it  is  evidently  a  copy  —  I  don't  know 
whether  we  had  all  of  these  theatres  at  that  time 
or  not,  but  I  would  say  substantially  that  we  per- 
haps did. 

Mr.  Corinblit:  We  will  offer  Plaintiff's  Exhibit 
31-E  in  evidence,  your  Honor. 

Mr.  Johnston:  Your  Honor,  I  am  going  to  ob- 
ject to  this  as  being  a  document  that  is  totally  im- 
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material  as  now  constituted.   It  includes  theatres 
in  many  other  areas  than  the  area  we  are  now  con- 
cerned with. 

The  Court:  Will  you  stipulate  how  many  thea- 
tres were  in  the  Fox  West  Coast  chain?  You  can 
stipulate  as  to  that,  can't  you? 

Mr.  Johnston:  I  think  we  can,  but  I  say  it  is 
inmiaterial  how  many  theatres  were  in  the  Fox 
West  Coast  chain. 

The  Court:  I  think  they  want  to  establish  that 
the  Fox  West  Coast  chain  was  a  bi^  chain. 

Mr.  Johnston:  I  will  stipulate  to  that.  I  will 
stipulate  it  was  lars^e  and  operated  many  theatres. 

The  Court:  What  do  you  mean  by  many?  200 
or  300?  [180] 

Mr.  Johnston:  I  think,  subject  to  correction  by 
Mr.  John  Bertero  or  some  other  witness,  perhaps 
in  the  Southern  California  area  there  were  at  this 
time,  I  would  say  rouc^lily  around  150  theatres. 

The  Court:    In  Southern  California? 

Mr.  Johnston:    That's  right. 

The  Court :  How  many  were  in  Los  Angeles  and 
in  the  Los  Angeles  area? 

Mr.  Johnston:  I  would  rather  have  a  witness 
testify  to  that. 

The  Court :    Here  is  the  list  here. 

Mr.  Johnston:  This  is  the  list  of  theatres  in 
San  Francisco,  San  Luis  Obispo,  and  other  places. 
I  take  it  that  that  has  no  part  of  our  deliberations. 

The  Court:  I  am  willing  to  agi^ee  it  has  no  part 
here  except  to  show  the  number  of  theatres. 
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Mr.  Johnston:  I  will  take  the  list  and  count 
them.  I  will  be  very  happy  to  do  that. 

The  Court:  All  right.  I  will  sustain  the  objec- 
tion provided  you  will  get  together  and  prepare  a 
statement  showing  the  niunber  of  theatres. 

Mr.  Johnston:    In  what  area,  sir? 

The  Court:  In  the  Fox  West  Coast  chain,  the 
number,  and  the  number  in  the  metropolitan  area. 

Mr.  Johnston:  The  Los  Angeles  metropolitan 
area?  [181] 

The  Court:    Los  Angeles  metropolitan  area. 

Mr.  Johnston:     We  will  be  glad  to  do  that. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Zabel,  in  addition 
to  the  theatres  on  the  list  I  showed  you,  I  think 
you  testified  you  were  responsible  for  the  depart- 
ment, and  the  contracts  that  went  in  referred  to  the 
department  that  covered  the  entire  National  Thea- 
tres chain.  This  was  part  of  the  National  Theatres 
chain. 

Can  you  give  me  roughly  how  many  theatres  you 
were  responsible  for  in  total? 

Mr.  Johnston:  Your  Honor,  I  again  say  that 
that  is  immaterial. 

The  Court:     Overruled. 

The  Witness:  I  was  not  responsible  for  all  the 
theatres  in  the  chain,  in  the  National  Theatres 
chain  in  that  department. 

The  Court :  The  question  is  how  many  were  you 
responsible  for. 

The  Witness:    This  is  1950? 

Mr.  Corinblit:    Yes. 
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The  Court:    Approximately. 

The  Witness:    Approximately  225. 

Q.  (By  Mr.  Corinblit) :  Mr.  Zabel,  you  were 
employed  by  National  Theatres  Amusement  Com- 
pany at  that  time,  is  that  right?  [182] 

A.  I  don't  know  for  sure.  I  was  changed  from 
National  Theatres  Amusement  Company  to  Fox 
West  Coast  Agency  some  time  around  that  period. 

Q.  But  when  you  were  employed  by  National 
Theatres  Amusement  Company,  Inc.,  you  acted  as 
an  advisor  to  all  the  subsidiaries  throughout  the 
country,  is  that  right? 

A.    As  an  advisor,  yes. 

Q.  I  want  to  know  when  you  acted  in  that  ca- 
pacity as  advisor,  what  was  the  total  niunber,  ap- 
proximately, of  theatres? 

A.     I  would  say  around  550. 

Q.  Among  the  theatres  that  you  supervised  in 
1949,  1950  and  1951,  in  the  Los  Angeles  territory, 
are  some  that  I  want  you  to  identify,  if  you  will. 

In  the  Los  Angeles  area,  looking  first  to  the  first 
run  theatres  in  the  city  of  Los  Angeles 

Mr.  Westbrook:  Counsel,  are  you  going  to  use 
the  blackboard? 

Mr.  Corinblit:     Yes. 

Mr.  Westbrook:    You  are? 

Mr.  Corinblit :    In  a  moment. 

Mr.  Westbrook:  Will  you  move  it  back  so  we 
can  see? 

Mr.  Corinblit:    Surely. 

Q.    You  supervised  the  purchase  of  pictures  on 
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first  run  for  the  Grauman's  Chinese  Theatre  on 

Hollywood  Boulevard,  is  [183]  that  correct? 

A.    Yes. 

Q.  And  in  1949,  the  Egyptian  Theatre  on  Holly- 
wood Boulevard,  is  that  right? 

A.     I  don't  remember  what  year. 

Q.     1949,  prior  to  November? 

A.  I  don't  know.  At  one  time  we  did  supervise 
the  Egyptian  Theatre. 

Q.  The  Vogue  Theatre  on  Hollywood  Boule- 
vard ?  A.    Yes. 

Q.     The  Iris  Theatre  on  Hollywood  Boulevard? 

A.    Yes.  This  is  1949? 

Q.  Yes.  The  Guild  Theatre  on  Hollywood  Bou- 
levard ? 

Mr.  Mitchell:  You  Honor,  T  will  object  to  the 
questions  on  the  basis  of  1949.  That  is  prior  to  the 
time  there  was  any  Paradise  Theatre,  and  it  is 
prior  to  the  time  covered  by  the  complaint.  The 
complaint  alleges  a  conspiracy  between  September 
17,  1950,  and  September  17,  1951.  Who  owned  the 
theatres  in  1949  is  immaterial. 

The  Court:    Overruled. 

Q.  (By  Mr.  Corinblit) :  The  Guild  Theatre  on 
Hollywood  Boulevard  ? 

A.  I  don't  know  whether  the  Guild  was  oper- 
ated in  1949  or  not.  It  was  a  television  theatre  for 
a  while. 

Q.    When  it  was  open,  you  supervised  it?  [184] 

A.    Yes. 

Q.    Now,  on  first  run  you  supervised  in  1949  the 
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purchase  for  the  Fox  first  rim  theatre  at  the  Loew's 

State,  is  that  right,  in  1949? 

A.  I  don't  know.  It  was  some  time.  I  don't  re- 
member the  date. 

Q.    Prior  to  that  date? 

A.    Yes,  prior  to  that  date. 

Q.  And  for  the  Los  Angeles  Theatre  downtown, 
is  that  right?  A.    Yes. 

Q.  Xow,  turning  for  a  moment  to  the  Wilshire 
Boulevard  area,  you  supervised  the  purchase  of 
pictures  for  the  Wilshire  Theatre? 

A.     Fox  Wilshire? 

Q.    Yes.  A.    Yes. 

Q.     And  the  El  Rey  Theatre?  A.    Yes. 

Q.     And  the  Ritz  Theatre?  A.    Yes. 

Q.     And  the  Four  Star  prior  to  its  turn  back? 

A.    Prior  to  United  Artists  taking  it. 

Q.    Is  that  correct,  the  Four  Star? 

A.    Yes.  [185] 

Q.  And  also  the  Uptown  Theatre,  is  that  cor- 
rect ?  A.    Yes. 

Q.  Now,  during  that  same  period  in  a  super- 
visory capacity,  you  purchased  pictures  for  the 
Studio  Theatre  in  Studio  City?  A.    Yes,  sir. 

Q.     Also  for  the  Culver  Theatre  in  Culver  City? 

A.    Yes. 

Q.  And  also  for  the  Loyola  Theatre  in  West- 
chester? A.    Yes. 

Q.  Now,  those  were  generally  the  first  run  thea- 
tres which  you  supervised. 

In  the  Inglewood-Westchester  area  in  1049  you 
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supervised  the  purchase  of  film  for  the  Academy 

Theatre,  is  that  right?  A.    Yes. 

Q.     The  Fifth  Avenue  Theatre?  A.    Yes. 

Q.    At  that  time  the  United  Artists  Theatre? 

A.  I  don't  know  whether  we  were  running  the 
United  Artists  at  that  time  or  not. 

Q.    Prior  to  the  turn  back. 

A.     Prior  to  the  turn  back. 

Q.  The  Fox  Inglewood  or  the  Inglewood  Thea- 
tre? A.    Yes.  [186] 

Q.     The  theatre  called  the  Fox  Crest? 

Mr.  Westbrook:  Counsel,  there  is  an  error  on 
the  theatre  map.  The  Fox  Inglewood  is  the  Fox 
Crest  on  the  map  and  the  Inglewood  is  the  Ingle- 
wood Theatre. 

Q.  (By  Mr.  Corinblit) :  You  supervised  both 
theatres  ? 

A.     I  don't  think  there  was  a  Crest  in  Inglewood. 

Q.  Mr.  Westbrook  has  corrected  it.  There  were 
two  theatres,  one  the  Fox  Inglewood  and  the  other 
the  Inglewood. 

A.    That's  right.  Fox  Inglewood. 

Q.    Did  you  supervise  both  theatres? 

A.    Yes. 

Q.     Then  you  mentioned  the  Loyola  Theatre. 

In  carrying  out  your  duties  of  supervising  the 
purchase  of  film  for  these  first  run  theatres,  it  was 
your  job  to  make  arrangements  with  the  film  com- 
panies to  obtain  film  product  on  first  run,  is  that 
right  ? 
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A.  Either  my  job  on  some  subordinates  working 
for  me. 

Q.    But  under  you  ?  A.    Yes. 

The  Court:    May  I  ask  a  question  here? 

Mr.  Corinblit:    Yes. 

The  Court:  During  this  period,  1949,  1950  and 
1951,  did  you  have  a  policy  of  multiple  first  run 
theatres  in  the  Fox  chain  in  Los  Angeles'? 

The  Witness:    Yes,  I  believe  we  did.  [187] 

The  Court:  All  the  first-run  theatres  were  on  a 
par  with  them  regardless  of  locations. 

The  Witness:    That  is  they  were  on 

The  Court:  They  were  on  a  par,  for  instance 
the  theatres  out  in  Westwood,  were  on  a  par  with 
downtown. 

The  Witness:  No,  no,  we  do  not  have  a  first- 
run  theatre  in  Westwood. 

The  Court:  If  you  had  a  first-run  theatre  in 
Inglewood  was  it  on  a  par  with  the  first-run  theatre 
in  downtown  Los  Angeles? 

The  Witness:  No,  the  Inglewood  theatres  ran 
after  the  first-run  theatre  downtown. 

The  Court:  Well,  I  thought  you  said  these  were 
all  first-run  theatres. 

The  Witness:  I  didn't  understand  that.  I  said 
that 

Mr.  Johnston:  The  witness  didn't  say  that,  your 
Honor.  I  think  Mr.  Corinblit  tried  to  infer  that, 
but  that  isn't  the  fact  at  all. 

Mr.  Corinblit:    No,  sir,  no. 
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The  Court:  All  the  question  was,  did  you  super- 
vise these  theatres'? 

Mr.  Johnston:    That  is  right. 

The  Court:  I  thought  you  were  talking  about 
first  run. 

Mr.  Corinblit:  Other  than  the  theatres  that  we 
mentioned,  other  than  the  Academy,  the  Fifth  Ave- 
nue, United  Artist,  [188]  Inglewood  Fox,  Ingle- 
wood.  The  theatres  other  than  that  group  in  Ingle- 
wood were  Los  Angeles  first-run  theatres,  isn't  that 
right?  Those  that  I  enumerated. 

The  Witness:  I  have  forgotten  the  list  of  them 
now. 

Q.  (By  Mr.  Corinblit) :  Well,  you  remember 
the  theatres  in  Hollywood.  They  were  included — 
Loew's  State,  Egyptian,  the  Vogue,  the  Iris  and 
the  Guild,  those  were  first-run  theatres. 

A.  I  don't  remember  the  Guild  as  being  a  first- 
run  theatre  at  that  time  or  not.  At  one  time  it  was, 

Q.    With  that  exception  at  one  time  it  was. 

A.  Those  theatres  were  first  run,  played  first- 
run  pictures. 

Q.  Now,  downtown  the  Loew's  State  and  the 
Los  Angeles,  is  that  true  *? 

A.    I  believe  at  that  time  they  were  first  run. 

Q.  And  Wilshire  Boulevard,  the  Wilshire  Thea- 
tre, the  Ritz,  the  Four  Star,  the  El  Rey. 

A.  The  El  Rey  I  don't  believe  was  a  first  run 
at  any  time.  The  other  three  were  first  run. 

Q.    Part  of  the  time  it  was  first  run. 

A.    I  believe  so,  hit  and  miss,  yes. 
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Q.    And  the  Uptown  Theatre. 

A.    I  believe  Upto^Yn  was  first  run  at  that  time. 

Q.    And  the  Studio  Theatre  in  Studio  City.  [189] 

A.  Only — well,  it  was  first  run  for  a  period  of 
time.  I  don't  remember  whether  it  covered  that 
time  or  not. 

Q.    And  the  Culver  Theatre  in  Culver  City. 

A.    It  was  a  first  run  for  a  short  period  of  time. 

Q.  Do  you  remember  what  that  period  of  time 
was?  A.     No,  I  don't. 

Q.    As  much  as  five  years? 

A.     I  don't  recall.  I  wouldn't  want  to  state. 

Q.  And  then  of  course  the  Loyola  Theatre  which 
was  first  run  from  1946  on. 

A.     I  believe  from  the  time  that  it  opened. 

Q.  Now,  the  other  theatres  that  I  mentioned, 
the  Academy,  the  Fifth  Avenue,  United  Artist 
Inglewood,  In,^lewood  Fox — in  the  Inglewood  area, 
they  were  not  first  run  Los  Angeles,  were  they? 

A.  I  don't  recall  playing  any  first-run  pictures 
in  those  theatres. 

The  Court:  I  want  to  go  back  to  my  question 
about  first-run  pictures.  Were  they  on  a  par  with 
each  other  regardless  of  location?  Were  they  on 
a  par? 

The  Witness:  The  same  picture  played  in  some 
of  the  theatres,  yes. 

The  Court:  And  the  Loyola  Theatre  was  on  a 
par  with  the  other  first-run  theatres? 

The  Witness:  I  don't  understand  what  you  mean 
by  ''par."  [190] 
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The  Court:  As  far  as  getting  first-run  pictures 
was  concerned. 

The  Witness:  Yes.  The  same  picture  played  in 
that  that  played  in  the  other. 

The  Court:  Did  you  play  the  same  picture  in 
all  these  first-run  theatres  simultaneously? 

The  Witness:    No,  only  in  a  number  of  them. 

The  Court :  But  you  considered  the  Loyola  Thea- 
tre as  a  good  first  run  theatre. 

(No  answer.) 

The  Court:  That  is  as  far  as  playing  the  pic- 
ture was  concerned,  not  revenue,  but  playing  the 
picture  was  concerned. 

The  Witness:  The  physical  setup  of  the  theatre 
was  very  good,  yes. 

The  Court:  Well,  these  pictures  were  on  a  par — 
you  didn't  try  to  distinguish  between  first  class  and 
second  class  first-run  theatres,  did  you? 

The  Witness:     No. 

The  Court:     They  were  all  on  a  par. 

The    Witness :      They   were    first  -  run    theatres, 

yes.  [191] 
***** 

Direct  Examination — (Continued) 
Q.     (By  Mr.  Corinblit)  :     Mr.  Zabel,  before  the 
recess  you  had  enumerated  the  Fox  first  run  thea- 
tres and  the  court  had  asked  you  some  questions 
about  them. 

Now,  I  think  we  should  get  in  the  record  at  this 
time,  and  I  think  we  might  do  that  from  an  exhibit 
here,   the   seating   capacities   of   the   Fox   theatres 
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that  we   are  talking  about,   and  perhaps  you  can 
give  them  to  me   approximately,   if  you  want  to, 
and  if  you  know  them  yourself,  fine,  in  1949. 

Mr.  Johnston :  Your  Honor,  if  it  will  save  time, 
we  will  be  perfectly  willing  to  stipulate  to  those 
figures  in  respect  [193]  to  the  theatres  in  the  Los 
Angeles  area,  if  that  will  serve  any  purpose. 

Mr.  Corinblit:     All  right. 

The  Court:    All  right. 

Mr.  Johnston:  I  will  step  up  there  with  the 
witness,  if  you  wish. 

The  Court:  You  can  stipulate,  then,  to  the  seat- 
ing capacities  of  the  theatres? 

Mr.  Johnston:  I  might  say  that  Mr.  Zabel  has 
started  to  mark  off  here  the  Fox  theatres  in  the 
Los  Angeles  metropolitan  area,  and  the  job  has  not 
been  completed.  Maybe  with  his  help  we  can  com- 
plete it  right  now.  We  want  to  check  our  Fox  opera- 
tions as  they  were  at  this  time. 

Is  that  correct,  Mr.  Zabel. 

The  Witness:    Yes. 

Q.  (By  Mr.  Corinblit) :  Let's  start  with  the 
first  run  theatres.  I  think  we  can  start  with  the 
Chinese  Theatre.  It  is  2,048  seats.  Let  me  stop  for 
a  moment.  I  am  sorry.  I  don't  think  I  had  you 
point  out  the  Carthay  Circle  Theatre.  That  was  a 
first  run  theatre,  too,  at  that  time,  wasn't  it,  1949? 

A.  I  don't  believe  it  was.  The  Carthay  Circle 
had  been  closed  a  couple  of  years  except  for  stage 
shows. 

Q.    You  don't  believe  it  was  first  run  in  1949? 
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A.    No.  [194] 

Q.     Could  we  have  the  Loyola  seating  capacity? 

Mr.  Johnston:     It  is  right  there. 

Mr.  Corinblit:     1,234  seats. 

The  Chinese  is  2,048  seats. 

The  Egyptian  Theatre  in  Los  Angeles — that  is 
not  on  this  list.  We  will  have  to  get  that  separately. 

The  Vogue  Theatre  in  Los  Angeles,  or  in  Holly- 
wood, 897  seats. 

The  Iris  Theatre,  814  seats. 

The  Guild  Theatre,  965  seats. 

The  Los  Angeles  Theatre  downtown,  2097  seats. 

The  Loew's  State  Theatre  downtown  is  not  on 
this  list.  We  will  get  that  separately. 

The  Uptown  Theatre,  1,715  seats. 

The  Ritz  Theatre,  1,363  seats. 

The  El  Rey  Theatre,  860  seats. 

The  Four  Star  Theatre  is  not  on  this  list. 

The  Wilshire  Theatre,  2,296  seats. 

The  Studio  City  Theatre,  880  seats. 

The  Culver  Theatre,  1,145  seats. 

Q.  Have  we  covered  all  of  them,  then,  other 
than  the  Egyptian  and  the  Loew's  State? 

A.    I  believe  so. 

Mr.  Johnston :  I  will  stipulate,  your  Honor,  that 
those  are  the  seating  capacities  of  the  houses  and 
theatres  [195]  mentioned  as  of  August  1,  1950.  I 
did  not  know  that  the  El  Rey  was  included  among 
the  theatres  which  Mr.  Zabel  testified  as  to  being 
first  run  theatres,  but  in  any  event  that  is  the  seat- 
ing capacity  of  the  El  Rey  Theatre  as  read  off.  [196] 
***** 
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The  Court :  Let  me  ask  this  witness  as  an  expert 
with  30  years'  experience  in  the  industry,  what  do 
you  mean  by  "substantial  competition"  or  "reason- 
able competition"?  What  is  your  definition? 

The  Witness:  Any  theatre  that  draws  from  a 
like  area,  they  are  in  competition. 

The  Court:  Would  you  say  the  Paramoimt  The- 
atre in  downtown  Los  Angeles  is  in  competition 
with  a  theatre  in  Watts'? 

The  Witness:  Yes,  it  could  be  if  it  is  running 
first  run  and  some  people  from  Watts  are  down- 
town they  will  go  to  the  theatre. 

The  Court:  Would  you  say  there  is  substantial 
competition  with  Inglewood? 

The  Witness:    Yes. 

The  Court:  In  other  words,  substantial  competi- 
tion, as  I  imderstand  it,  is  a  substantial  number  of 
people  coming  from  Inglewood  to  go  a  downtown 
theatre,  is  that  right? 

The  Witness:    That  is  my  opinion,  yes. 

The  Court:  Well,  as  far  as  Inglewood  is  con- 
cerned, what  is  the  area  of  substantial  competition 
relative  to  Inglewood?  You  are  acquainted  with  the 
geography  of  that  area,  are  you  not?  [200] 

The  Witness :  Yes.  We  have  taken  tests  —  in 
fact,  by  taking  the  license  numbers  of  automobiles 
at  the  various  theatres  we  were  able  to  tell  where 
the  people  came  from  and  they  come  from  all  direc- 
tions, all  over  Los  Angeles  and  to  the  different 
places. 

The  Court:    Even  Hollywood? 
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The  Witness:    Yes. 

The  Court:     From  all  over  Los  Angeles? 

The  AVitness:  Yes.  They  drive  from  one  place 
to  another. 

The  Court:  Why  would  they  drive  from  Holly- 
wood to  Inglewood  if  they  can  see  the  same  picture 
in  Hollywood? 

The  Witness:  I  don't  know,  but  they  do.  In 
checking  on  the  license  plates  they  come  from  all 
the  metropolitan  area.  That  has  been  our  experi- 
ence. 

The  Court:  Isn't  it  true  that  as  far  as  Fox  is 
concerned  in  its  neighborhood  theatres,  it  depends 
on  the  people  in  that  neighborhood  for  its  patron- 
age? 

The  Witness:  I  just  had  an  experience  last 
week.  We  received  a  letter  from  a  patron  in  the 
Inglewood  Theatre  and  he  had  his  address  on  the 
envelope  from  Culver  City.  The  same  picture  was 
playing  in  Culver  City  that  was  playing  in  Ingle- 
wood. 

The  Court:  What  is  the  area  or  realm  of  com- 
petition, substantial  competition  in  the  Fox  Theatre 
at  Inglewood? 

The  Witness:  I  imagine  most  of  the  competition 
is  in  [201]  the  Inglewood  area — Inglewood  and  the 
adjoining  area. 

The  Court:  Would  you  say  that  they  would  get 
any  substantial  patronage  outside  of  that  area? 

The  Witness:  From  our  experience  we  have  had 
patronage  from  outside  the  area. 
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The  Court:  You  have  some,  but  have  you  had 
substantial  patronage  ? 

The  Witness:  I  don't  know  how  substantial  it 
was  because  we  didn't  count  them  that  way,  but 
they  do  come.  I  can  imagine  most  of  the  competi- 
tion is  in  the  immediate  area. 

The  Court.:    All  right,  Mr.  Corinblit. 

Mr.  Corinblit:  Just  a  moment,  if  your  Honor 
please. 

The  Court:  TVhile  you  are  thinking  of  a  ques- 
tion, I  have  thought  of  another  one. 

Mr.  Corinblit:    All  right. 

The  Court:  When  you  talk  a]:)out  substantial 
competition,  are  you  giving  any  consideration  at 
all  to  the  ease  of  traffic — that  is  the  ability  to  get 
from  one  place  to  another? 

The  Witness:  Yes.  Some  of  the  boulevards  are 
easier  to  travel  on  for  longer  distances  than  some 
of  the  streets  for  a  shorter  distance. 

The  Court:  Isn't  it  true  that  this  question  of 
substantial  competition  in  the  last,  say  from  '51  on, 
has  been  controlled  a  great  deal  by  the  ability  to 
park  an  automobile — that  is  the  parking  problem? 

The  Witness :  That  is  one  and  the  other  is  acces- 
sibility. 

A  good  example  is  the  Hollywood  Boulevard 
theatres.  Hollywood  Boulevard  was  in  bad  condi- 
tion for  a  while  businesswise,  but  the  freeway  came 
through  and  business  on  Hollywood  Boulevard 
X)icked  up,  especially  the  theatres.  It  is  the  hottest 
spot,  I  would  say,  in  the  Los  Angeles  area — Holly- 


212       Fox  West  Coast  Theatres  Corp,  et  al. 

(Testimony  of  Edwin  F.  Zabel.) 
wood  Boulevard,  and  that  is  because  of  the  free- 
way, the  accessibility  of  automobiles  to  Hollywood. 

The  Court:  Now,  in  this  particular  area  we  are 
talking  about  there  is  the  Baldwin  Hills  down 
there. 

The  Witness:    Yes. 

The  Court:  It  is  to  the  north,  a  little  bit  to  the 
north  and  maybe  a  little  west  of  Inglewood. 

Would  the  Baldwin  Hills  have  any  effect  upon 
the  question  of  substantial  competition  from  people 
north  of  Baldwin  Hills? 

The  Witness:    Toward  the  city. 

The  Court :    Toward  Hollywood,  Beverly  Hills. 

The  Witness:  Yes.  Baldwin  Hills  would  cause — 
it  is  very  accessible  and  I  believe  the  proof  of  the 
matter  is  that  Baldwin  Hills  does  an  excellent  busi- 
ness. 

The  Court:  I  am  not  talking  about  the  theatre 
there  at  Baldwin  Hills.  I  am  talking  about  the 
geography  and  not  the  theatre. 

The  Witness:     I  see. 

The  Court:  Would  the  Baldwin  Hills  preclude 
the  people  [203]  north  of  the  hills  from  coming 
down  to  the  Inglewood  Theatre  1 

The  Witness:     No. 

The  Court:     They  could  go  around  them? 

The  Witness:  They  could  go  right  through  it. 
Quite  a  few  streets  run  right  through. 

The  Court:  So  the  hills  wouldn't  have  anything 
to  do  with  the  question  of  ability  to  compete? 

The  Witness:    Not  today,  no. 
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The  Court:    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  Mr.  Zabel,  just  to  go 
on  with  this  line  of  testimony,  do  you  have  an 
opinion — did  you  have  an  opinion  in  1950  and  '51 
whether  the  Paradise  Theatre  and  the  Academy 
Theatre  were  in  substantial  competition? 

A.    Did  I  have  an  opinion? 

Q.     Yes,  do  you  have  an  opinion? 

A.  I  don't  remember  whether  I  had  an  opinion 
or  not.  They  are  pretty  accessible  to  each  other. 

Q.  Well,  my  question  is,  did  you  in  1950  and 
1951  have  an  opinion  one  way  or  the  other? 

A.    Yes,  they  were  in  competition. 

Q.     They  were  in  competition? 

A.     Yes,  I  think  they  are  in  competition. 

Q.  Did  you  have  an  opinion  in  1950  and  1951 
that  they  were? 

First,  did  you  have  an  opinion  about  that  subject 
in  1950  and  1951? 

A.  No,  I  didn't  have  too  much  to  do  with  it  in 
1950  and  1951. 

Q.  You  didn't  have  any  opinion  on  the  subject 
at  that  time? 

A.     Not  necessarily,  no,  sir. 

The  Court:  Will  ,you  stipulate  the  distance  be- 
tween the  two  theatres?  It  doesn't  mean  anything 
to  the  jury  unless  they  know  how  far  they  are 
apart. 

Mr.  Corinblit:  Yes,  we  will  get  the  distance.  I 
think  that  we  will  have  those. 
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Mr.  Mitchell:  I  mentioned  yesterday  it  was  4.4 
miles. 

Mr.  Corinblit:  Subject  to  correction,  we  will  ac- 
cept that  stipulation. 

Q.  And  you  didn't  have  an  opinion  in  1950  and 
1951  whether  the  Academy  and  the  Paradise  were 
in  substantial  [205]  competition,  being  4.4  miles 
away,  did  you? 

A.  I  don't  know  what  you  mean  by  an  opinion. 
I  think  they  were  in  competition. 

Q.  In  1950  and  1951,  my  point  is,  you  were  the 
buyer,  and  my  question  is,  did  you  have  an  opinion 
or  not? 

A.  I  don't  remember  discussing  it,  but  I  would 
say  if  I  had  thought  of  it,  I  would  have  the  same 
opinion,  they  are  in  competition. 

Mr.  Corinblit:  I  move  to  strike  the  answer,  your 
Honor,  as  not  responsive. 

The  Court:    It  may  go  out. 

Mr.  Corinblit:  The  question  is,  did  you  have  an 
opinion  in  1950  and  1951? 

The  Court:    You  can  answer  that  yes  or  no. 

The  Witness:  I  don't  remember  whether  I  had 
one  or  not,  but  if  I  was  thinking  of  it,  I  would 
have  had  the  opinion. 

The  Court:    He  says  no. 

Q.  (By  Mr.  Corinblit):  Now,  Mr.  Zabel,  to 
carry  that  a  step  further,  was  it  your  opinion  that 
the  Chinese  Theatre  in  HollyAvood  was  in  substan- 
tial competition  with  the  Paradise  Theatre  in  1950 
and  1951? 
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A.    I  would  say  that  it  was  in  competition. 

Q.     Was  that  substantial? 

A.     Substantial  competition. 

The  Court:  What  is  the  difference?  Wliat  is  the 
[206]  distance? 

Mr.  Corinblit:  If  my  recollection  is  correct,  I 
am  sorry  I  don't  have  that  distance  at  hand,  but 

Mr.  Westbrook:    What  theatres? 

Mr.  Corinblit:    The  Chinese  and  the  Paradise. 

Mr.  Westbrook:  Your  Honor,  we  are  working 
up  a  stipulation  on  all  these  distances  and  we  will 
have  it  within  the  next  day  or  so. 

The  Court :    All  right :    You  can  bring  it  in  later. 

Q.  (By  Mr.  Corinblit):  You  recall  that  the 
Chinese  Theatre  and  the  Loyola  Theatre  in  West- 
chester played  simultaneously  with  each  other. 

A.    Yes. 

Q.  But  it  is  your  testimony  that  they  were  in 
substantial  competition? 

A.     I  still  think  they  are  in  competition. 

Q.  Of  course,  it  would  be  your  testimony  that 
the  Uptown  and  the  downtown  theatre  of  Fox  play- 
ing first  run  were  in  substantial  competition? 

A.    I  think  so. 

Q.  And  they  played  simultaneously  with  each 
other?  A.     Yes. 

Q.  It  is  your  testimony  that  the  Chinese  Thea- 
tre in  Hollywood  was  in  substantial  competition 
with  the  Loew's  State  Theatre  or  the  Los  Angeles 
Theatre  downtown  ?  [207]  A.    Yes. 

Q.    And  they  played  day  and  date  simultaneously 
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with  each  other,  is  that  right  ?  A.    Yes. 

Q.  Now,  it  is  also  your  testimony  that  when  the 
Wilshire  Theatre  played  first  run,  it  was  in  sub- 
stantial competition  with  the  theatre  on  Hollywood 
Boulevard,  is  that  right? 

A.  The  Wilshire  Theatre?  You  mean  playing 
the  same  picture? 

Q.    Yes. 

A.  I  don't  think  they  ever  played  the  same  pic- 
ture. 

Q.  You  don't  believe  they  ever  played  the  same 
picture  ?  A.    No. 

Q.  Therefore,  you  don't  have  an  opinion  one  way 
or  the  other  on  that,  is  that  it? 

A.  If  they  played  the  same  picture,  they  would 
be  in  substantial  competition. 

Q.  All  right.  It  is  tme,  is  it  not,  that  for  many 
years  in  the  city  of  Los  Angeles  theatres  on  first 
run  which  were  in  substantial  competition  with  each 
other  under  your  definition  have  played  simultane- 
ously with  each  other,  is  that  right? 

The  Court:  Mr.  Corinblit,  I  think  possibly  you 
are  [208]  misstating  the  problem.  I  think  he  can 
say  the  Fox  theatres  were  in  substantial  competi- 
tion, but  you  included  all  theatres. 

Mr.  Corinblit:    Yes,  sir.  You  are  correct. 

The  Court:  Let's  eliminate  everybody  except 
Fox.  This  is  a  Fox  witness. 

Mr.  Corinblit:  Thank  you  for  the  correction, 
your  Honor. 

Q.    Referring  only  to  the  Fox  theatres,  it  is  true 
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for  many  years  in  this  city,  theatres,  first  run  thea- 
tres  in    substantial    competition    with    each    other 
played  simultaneously  with  each  other. 

A.  Some  played  with  each  other  and  some  played 
individually. 

Q.  But  in  playing  with  each  other,  that  has 
gone  back  for  many  years  in  the  past,  at  least  since 
1934? 

A.  Well,  it  varied  as  to  the  number  of  theatres 
that  played  together  over  the  period  of  years. 

Q.    But  at  least  it  began  in  1934? 

A.  I  don't  remember  when  it  began.  It  began 
quite  a  while  ago. 

Q.     You  remember  it  was  in  existence  in  1934*? 

A.  I  don't  remember  whether  it  was  1934  when 
it  started  but  the  condition  was  in  existence. 

Q.  It  was  also  true  that,  turning  for  a  minute 
on  this  matter  of  substantial  competition  to  thea- 
tres in  the  area  of  [209]  Los  Angeles  playing  on 
availability  of  21  days  after  first  run,  they  played 
on  that  availability  although  they  were  in  substan- 
tial competition  with  each  other? 

The  Court :    That  is  the  Fox  theatres  ? 

Mr.  Corinblit:  The  Fox  theatres,  yes,  the  Fox 
theatres. 

The  Witness:  In  my  opinion,  actually  the  sub- 
sequent run  theatres  are  not  as  much  in  competi- 
tion with  each  other  in  the  various  areas  as  are  the 
first  run  theatres. 

Q.     (By  Mr.  Corinblit) :    What  is  the  area  gen- 
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erally  as  far  as  the  Fox  theatres  are  concerned  in 

which  theatres  are  in  substantial  competition? 

Mr.  Johnston:  Your  Honor,  I  fail  to  see  what 
the  21  day  theatres  in  Los  Angeles  have  to  do  with 
the  issues  in  this  case.  I  think  we  are  putting  things 
into  this  case  which  have  no  place  in  it  when  we 
start  talking  about  21  days. 

The  Court:     Are  you  making  an  objection? 

Mr.  Johnston:    I  do  make  an  objection. 

The  Court:    Overruled. 

Q.  (By  Mr.  Corinblit) :  Will  you  answer  the 
question,  Mr.  Zabel? 

A.  You  are  referring  to  our  21  day  theatres.  I 
think  they  are  considered  more  of  a  neighborhood 
theatre  and  they  cater  more  to  the  neighborhoods 
in  that  run  than  they  would  be  on  the  first  run 
theatres.  [210] 

Q.  Wasn't  the  official  position  of  Fox  that  thea- 
tres on  21  days  within  five  miles  of  each  other  were 
in  substantial  competition? 

A.  I  don't  know.  I  never  set  any  mileage.  It 
depended  on  the  locality. 

Q.  Do  you  have  an  opinion  as  to  the  mileage 
within  which  Fox  theatres  on  21  days  were  in  sub- 
stantial competition  with  each  other? 

A.  No.  I  couldn't  say.  I  would  say  on  accessi- 
bility. 

The  Court:    May  I  ask  the  witness  a  question? 

Mr.  Corinblit:    Yes. 

The  Court:     You  have  used  another  term.  You 
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say  neighborhood  theatres.   Did  you   consider  the 

Loyola  Theatre  a  neighborhood  theatre? 

The  Witness:    Personally,  I  did. 

The  Court:    It  is  a  first  run  theatre,  too? 

The  Witness:     Yes. 

The  Court:  So  you  had  first  run  theatres  and 
neighborhood  theatres  in  this  situation. 

The  Witness:  I  happened  to  be  against  putting 
first  run  pictures  in  there. 

The  Court:  But  the  fact  of  the  matter  is  that 
it  is  a  neighborhood  theatre. 

The  Witness:    Yes. 

The  Court:    And  a  first  run  theatre.  [211] 

The  Witness:    Yes. 

Q.  (By  ]\rr.  Corinblit)  :  To  take  an  example, 
Mr.  Zabel,  I  don't  want  to  push  this  too  far,  but 
you  know  the  Loma  Theatre  in  Santa  Monica,  don't 
you?  A.     The  Loma? 

Q.    Yes.  A.    Yes. 

Q.  That  theatre  played  simultaneously  day  and 
date  for  a  period  with  the  Egyptian  on  Hollywood 
Boulevard,  didn't  it?  A.    I  don't  believe  so. 

Mr.  Mitchell:    When? 

Mr.  Corinblit:  Before  1943,  before  the  Egyp- 
tian  


Mr.  Mitchell:     When  did  you  say? 

Mr.  Corinblit:  Before  1943,  when  the  Egyptian 
went  first  run. 

Mr.  Mitchell:  Your  Honor,  aren't  we  going  a 
long,  long  way  back  to  refer  to  the  entire  play-off? 
I  object  to  it  as  being  too  remote. 
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Mr.  Corinblit:  I  will  withdraw  the  question  and 
ask  a  question  pertaining  to  a  later  period  on  this 
point. 

Q.  The  Loma  Theatre  played  day  and  date  with 
a  Fox  theatre  on  Hollywood  Boulevard  in  1950, 
didn't  it,  21  days? 

Mr.  Johnston:     When? 

Mr.  Corinblit:     1950. 

The  Witness:  I  don't  recall  that.  If  they  did,  it 
[212]  would  be  a  matter  of  record,  but  I  don't  re- 
call it. 

Q.     (By  Mr.  Corinblit):    You  don't  recall  it? 

A.    No. 

Q.  Do  you  recall  theatres  within  this  area,  how- 
ever, that  I  have  outlined,  which  covers  from  Holly- 
wood Boulevard  down  to  Wilshire  Boulevard,  down 
to  Vermont,  do  you  recall  that  there  were  Fox  thea- 
tres in  that  area  playing  simultaneously  with  each 
other  ? 

Mr.  Mitchell:    Now,  when  is  this! 

Mr.  Corinblit:     In  1950,  on  the  21  day  run. 

The  Witness:    Down  Vermont  up  to  Hollywood? 

Q.     (By  Mr.  Corinblit)  :    Yes. 

A.  Yes,  there  were  theatres  playing  day  and 
date. 

Q.     Simultaneously  with  each  other? 

A.    Yes. 

Q.  Was  it  your  opinion  that  those  day  and  date 
theatres  were  in  substantial  competition  with  each 
other  ? 

Mr.  Johnston:    On  the  21  day  run? 
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Mr.  Corinblit:    Yes. 

The  Witness:    Xo. 

Q.  (By  Mr.  Corinblit) :  Have  you  ever  dis- 
cussed this  matter 

The  Court :  Just  a  minute.  Do  I  understand  you 
are  making  a  difference  in  your  definition  of  sub- 
stantial competition  according  to  runs?  [213] 

The  Witness:  Yes,  I  am  making  a  difference 
between  substantial  competition,  between  the  runs 
of  theatres. 

The  Court:  In  other  words,  you  would  say  that 
it  would  be  in  substantial  competition  on  first  run, 
but  not  in  substantial  competition  on  third  run,  or 
21  day  run? 

The  Witness:    That  is  correct. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Zabel,  could 
you  give  the  jury  your  definition  of  the  word  sub- 
stantial as  part  of  that  definition  of  substantial 
competition  as  you  have  stated  the  term? 

A.  Well,  I  would  say  that  if  one  area  draws  quite 
a  number  of  people  from  the  other  area,  it  is  in 
substantial  competition. 

Q.    What  do  you  mean  by  quite  a  number? 

A.     I  don't  know.  I  haven't  any  idea. 

Q.    I  beg  your  pardon? 

A.    I  said  that 

The  Court:    Let  me  ask  the  witness  a  question. 

The  Witness:    Yes. 

The  Court:  Suppose  you  have  a  theatre  with 
1,000  capacity.  You  fill  that  theatre,  have  a  thou- 
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sand  people   in   it.   How  much   of   that  thousand 

would  you  consider  substantial?  100?  50? 

What  is  substantial? 

The  Witness:  I  don't  know  whether  I  could 
peg  it.  [214]  I  would  say  if  quite  a  lot  of  people 
come  there,  that  would  be  substantial  competition. 

The  Court:  You  know,  quite  a  number  doesn't 
mean  anything  to  this  jury.  I  might  consider  three 
quite  a  number. 

The  Witness:  It  would  be  pretty  hard  to  make 
a  guess  at  what  you  would  call  it.  I  would  say  if 
it  has  15  or  20  per  cent,  it  would  be  substantial 
competition. 

The  Court:    15  or  20  per  cent? 

The  Witness:    Yes. 

Q.  (By  Mr.  Corinblit) :  Now,  then,  applying 
that  as  between  two  theatres,  taking  the  court's 
question,  a  theatre  of  1,000  people,  15  or  20  per 
cent  being  substantial  competition,  is  it  your  testi- 
mony that  the  Chinese  Theatre  drew  15  or  20  per 
cent  in  1949,  1950  and  1951  from  the  AYestchester 
district  ? 

A.  I  have  never  checked  it,  but  I  do  know  if 
the  Chinese  Theatre  runs  King  and  I,  the  only  the- 
atre in  town,  it  does  a  lot  of  business  and  runs  a 
long  time,  where  a  picture  that  is  run  in  four  or 
five  theatres  does  not  run  as  long  and  does  not  do 
the  business. 

Q.  My  question  to  you,  Mr.  Zabel,  is  in  1949, 
1950  or  1951,  was  it  your  opinion  or  is  it  your  opin- 
ion now  as  to  those  periods,  that  the  Chinese  on 
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Hollywood  drew  15  or  20  per  cent  of  its  business 

from  the  Westchester  district? 

A.     I  don't  know. 

Q.     You  don't  know?  [215]  A.     No. 

Q.  Do  you  have  an  opinion  whether  they  drew 
5  per  cent  from  the  Westchester  district? 

A.  I  don't  know.  They  played  to  quite  a  few 
people.  They  come  from  all  over  the  metropolitan 
area. 

Q.  Do  you  have  an  opinion  whether  they  drew 
5  per  cent?  A.    No,  not  any  percentage. 

Q.    Any  percentage,  not  even  one  per  cent? 

A.     No. 

Q.  Was  it  your  opinion  that  a  theatre  playing 
do^vntown  would  draw  15  or  20  per  cent  on  first 
run  from  the  Westchester  district? 

A.  I  don't  know.  All  I  know  is  that  the  theatre 
will — one  theatre  runs  in  the  metropolitan  area,  and 
it  does  a  great  deal  more  business  and  nms  a  longer 
time  than  if  four  or  five  theatres  would  run  the 
picture  at  the  same  time.  Whether  they  drew  from 
the  Inglewood  district,  Westchester,  or  the  Valley, 
I  don't  know.  They  draw  from  all  areas.  What  the 
jjorcentage  is,  I  don't  know.  That  was  just  a  guess. 

Q.    Just  a  guess? 

A.    What  I  would  say  substantial  competition  is. 

Q.  Earlier,  a  few  minutes  ago,  I  think,  if  I 
understood  you  correctly,  you  testified  that  it  was 
your  opinion  that  substantial  competition,  that  there 
was   substantial   competition   between   the   Chinese 
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Theatre  on  Hollywood  Boulevard   and    [216]    the 

Paradise  Theatre  in  Westchester. 

The  Court:    That  is  on  first  run. 

Q.     (By  Mr.  Corinblit)  :    On  first  run. 

A.    On  first  run. 

Q.  And  then  in  answer  to  the  court's  question, 
I  believe  you  stated  that  your  definition  of  substan- 
tial competition  would  be  15  or  20  per  cent. 

A.  Not  on  first  run.  I  believe  the  court  asked 
me  if  there  are  two  areas  together  what  I  consid- 
ered substantial  competition. 

Q.  Now,  on  first  run,  what  do  you  mean  by 
substantial  competition,  what  percentage? 

A.  I  don't  know  what  the  percentage  would  be, 
but  I  do  know  a  first  run  theatre,  the  Chinese  Thea- 
tre, for  example,  advertising  The  King  and  I,  it 
advertises  all  over  the  metropolitan  area,  and  they 
do  do  a  lot  of  business  that  way.  I  do  know  when 
they  play  in  four  or  five  theatres,  none  of  the  thea- 
tres do  as  much  business.  It  is  split  between  them. 

The  Court:  You  mean  all  the  four  or  five  thea- 
tres don't  do  as  much  business  as  the  one  theatre? 

The  Witness:  That  has  been  proven.  That  is 
right. 

The  Court:    That  is  the  testimony? 

The  Witness:    Yes. 

The  Court:  You  don't  get  as  much  business  out 
of  [217]  five  theatres  as  you  do  out  of  one? 

The  Witness:    That  is  true. 

Q.  (By  Mr.  Corinblit)  :  And  that  would  be  true 
by  the  week,  is  that  right? 
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A.     I  didn't  say  ])y  the  week.  By  the  run. 

Q.  In  other  words,  you  are  comparing  a  run 
of  i^erhaps  10  or  12  weeks  in  the  Chinese,  one  thea- 
tre, with  a  run  of  one  week  in  five  theatres? 

A.  If  the  theatre  does  business,  it  runs  longer 
than  one  week  in  five  theatres. 

Q.  Comparing  them  by  the  week,  is  it  your  testi- 
mony that  the  theatre  grosses  more? 

A.     Xo,  that  is  not  my  testimony. 

Q.     In  other  words,  that  would  not  ])e  true  at  all  ? 

A.    Xo. 

Q.  The  five  theatres  would  gross  a  lot  more  than 
the  one  theatre  for  one  week. 

A.     Xot  necessarily. 

Q.    What  would  be  your  general  opinion  on  that  ? 

A.  Generally,  for  one  week  I  would  say  it  would 
gross  more. 

Q.     In  the  five  theatres  than  in  the  one. 

A.     For  one  week. 

Q.     For  one  week.  A.    Yes.  [218] 

Q.  I  don't  want  to  labor  on  this  question  any 
more,  but  I  just  want  to  get  clear,  you  have  no 
idea  in  terms  of  percentage  as  to  the  percentage 
of  people  from  Westchester  that  went  to  the  Chi- 
nese Theatre  on  first  run  in  1950  and  1951. 

A.  I  have  never  checked  the  figures.  I  don't 
know  the  percentage  figure  from  each  individual 
area. 

Q.  Do  you  have  any  idea  in  terms  of  number 
of  people?  A.     No.  [219] 

Q.    You  didn't  have  in  1950  and  1951? 
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A.    No. 

Q.  You  never  discussed  that  with  any  distribu- 
tor, did  you,  the  number  of  people?  A.    No. 

Q.     Or  the  percentage  of  people? 

A.    Not  that  I  know  of. 

Q.  That  never  came  up  in  your  negotiations 
with  the  film  company — that  is,  the  numbers  of 
people  or  percentage  of  people? 

A.  I  don't  know.  I  never  had  any  reason  for 
discussing  that. 

Q.  Now,  Mr.  Zabel,  with  respect  to  Fox  first- 
run  theatres,  do  you  remember  in  1949  Fox  was 
playing  Fox  theatres — Fox  theatres  were  playing 
Los  Angeles  first  run  on  Loew's  pictures,  is  that 
right? 

A.     Fox  theatres  were  playing  Loew's  pictures? 

Q.    Yes,  in  1949? 

A.     I  don't  know  whether  it  was  in  1949  or  not. 

Q.    You  don't  recall  that?  A.     No. 

Q.  Do  you  recall  whether  they  played  them  in 
1950?  A.    No,  I  don't. 

Q.     In  1949? 

A.    What  theatres  are  you  talking  about  now? 

Q.  Well,  any  Fox  theatres.  I  will  be  glad  to — 
do  you  want  to  know  what  theatres  I  think  they 
were  playing  in.  Fox  theatres? 

A.  You  are  talking  about  Fox  Los  Angeles  and 
first  run. 

Q.  Loew's  product  in  Fox  theatres  on  first  run. 
Do  you  remember  that  they  were  playing  regularly 
on  first  run  in  Fox  houses?  A.     (No  answer.) 
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Q.     Do  you  remember  that  ? 

A.  They  were  at  some  time  but  I  don't  remem- 
ber whether  they  played  in  1949  or  '50. 

Mr.  Mitchell:  Can't  we  simplify  the  matter  by 
agreeing  when  the  United  Artists  Theatre  Circuits 
were  taken  away  from  Fox  and  started  operating 
by  themselves,  that  being  February  1950. 

Mr.  Corinblit:  I  think  with  Loew's  State  you 
will  find  it  was  an  earlier  date. 

Mr.  Mitchell :  My  understanding  is  it  was  Feb- 
ruary 1950,  but  what  earlier  date  do  you  want  to 
talk  about  so  we  can  get  an  approximation? 

Mr.  Corinblit:    We  can  get  it  from  Mr.  Bertero. 

Mr.  Johnston:  November  1949  in  regard  to 
Loew's  State. 

Mr.  Corinblit :    And  with  regard  to  the  Egyptian. 

Mr.  Johnston:  If  you  put  Mr.  Bertero  on  the 
stand  he  can  [221]  answer  all  of  those  questions. 
Same  date. 

Mr.  Mitchell:  And  other  United  Artists  theatres 
apparently  separated  from  Fox  West  Coast  in  Feb- 
ruary 1950 — January  1,  1950. 

Mr.  Corinblit:     Is  that  a  stipulation*? 

Mr.  Mitchell :    I  will  agree  to  that. 

Mr.  Johnston:  ]\Iy  understanding  is  the  United 
Artists  Theatre  in  Inglewood  started  operations  as 
the  United  Artists  Theatre  Circuit  in  February 
1950.  I  don't  know  the  precise  date.  I  will  say  early 
in  1950  w\th  respect  to  that  one  theatre. 

Q.  (By  Mr.  Corinblit) :  Now,  with  that  stipu- 
lation in  mind,  that  it  was  November  of  1949  that 
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the  Loew's  State  Theatre  went  back  to  United  Art- 
ists Theatre  Circuit,  do  you  remember  that  in  1949, 
prior  to  that  time,  Loew's  product  was  playing  first 
run  regularly  in  Fox  Theatres? 

A.  It  seems  to  me  that  Loew's  State  went  back 
to  Loew's  some  time — I  don't  remember  when  it 
was. 

Q.    Prior  to  that  time? 

A.  We  didn't  have  anything — we  weren't  oper- 
ating Loew's  State  at  that  time. 

I  may  be  confused,  but  I  believe  that  Loew's 
were  operating  and  then  United  Artists,  weren't 
they? 

Mr.  Johnston:  That  is  correct.  I  will  stipulate 
to  that. 

Mr.  Corinblit:    What  is  that?  [222] 

Mr.  Johnston:  Loew's  operated  Loew's  State  for 
a  period  of  time  and  United  Artists  Theatre  Cir- 
cuit operated  them  thereafter. 

Mr.  Corinblit:  We  will  have  testimony  on  that. 
I  don't  know  about  that. 

Q.     Mr.  Zabel,  so  v/e  can  get  this  clarified, 

I  would  like,  your  Honor,  at  this  time,  to  offer 
into  evidence  the  play-off  of  Loew's  pictures  in 
first-run  theatres  in  the  City  of  Los  Angeles. 

The  Court :    For  what  period  of  time  ? 

Mr.  Corinblit :  I  think  I  would  like  first  to  offer 
that  play-off  for  the  period  beginning  January  1, 
1949,  through  September  1951. 

We  have  a  stipulation  with  coimsel  with  respect 
to  the  authenticity  and  accuracy  of  the  document 
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subject,  of  course,  to  any  corrections,  and  I  would 

like  to  make  that  offer  at  this  time. 

Mr.  Mitchell :  Your  Honor,  no  request  was  made 
by  the  Paradise  Theatre  for  product  until  Febru- 
ary 1950.  It  didn't  open  until  August  1950. 

How  pictures  played  in  1949 — pictures  played  in 
1949  could  not  have  effected  Mr.  Schreiber  and  his 
theatre  at  all  and  therefore 

The  Court:  That  is  true,  but  he  wants  to  show 
what  the  general  condition  was  in  Los  Angeles  in 
1949  just  before  the  [223]  Paradise  Theatre  opened. 

Mr.  Mitchell:  I  understand  what  they  want  to 
show.  They  want  to  inject  1949  and  show  the  opera- 
tion by  different  parties  at  a  different  time.  If  you 
take  the  date  1950  on  you  will  have  the  operation 
and  you  won't  confuse  the  jury  as  to  who  was 
operating  the  theatre. 

You  will  find  the  theatres  were  operated  during 
the  year  1950  and  during  the  year  1951  by  the  very 
same  persons. 

You  don't  have  to  confuse  the  jury  by  going 
back  to  1949  which  injects  confusion  which  would 
have  no  effect  on  Mr.  Schreiber  because  Mr.  Schrei- 
ber wasn't  even  on  the  scene  until  1950. 

The  Court:  Mr.  Corinblit,  wouldn't  it  be  satis- 
factory to  start  with  January  1,  1950? 

Mr.  Corinblit:  No,  your  Honor,  and  there  is  a 
reason  for  that. 

The  conditions  under  which  the  change  was  made 
from  what  happened  in  1949  to  what  happened  in 
1950,  which  continued  up  through   our  period,   is 
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very  important — that  is,  there  will  be  testimony 
with  respect  to  conversations  and  understandings 
that  were  entered  into  with  Fox  during  the  time 
that  they  had  the  first  run  that  moved — that  effected 
the  switch  in  1950,  moving  up  into  our  period. 
Those  conversations  are  very  important  and  this 
is  the  background  for  those  conversations.  [224] 

The  Court:     The  objection  is  overruled. 

Mr.  Corinblit:  These  are  now  attached,  and  I 
will  ask 

The  Court :    They  will  be  received  in  evidence. 

Mr.  Corinblit:  I  will  ask  if  you  can  do  so,  to 
number  them  46A-1-A. 

Mr.  Westbrook:  You  included  others  in  that 
list.  If  you  are  going  to 

Mr.  Corinblit:     That  is  right. 

Mr.  Westbrook:     Let  us  detach  that  now. 

The  Court:  Now,  the  words  ''play-off"  have 
been  used  here.  What  does  it  mean?  I  know  what 
it  means  but  the  jury  doesn't. 

The  Witness:  Play-off?  What  company's  prod- 
uct each  theatre  played  during  the  period  of  time 
— the  play-off  of  the  picture.  In  other  words  they 
booked  Metro  pictures,  Fox  pictures — that  is  the 
play-off. 

Juror:     We  can't  hear  you. 

The  Witness:  I  am  sorry.  The  play-off  is  the 
number — the  company's  pictures — the  number  of 
pictures  that  were  played  in  a  certain  theatre  dur- 
ing a  certain  period  of  time. 
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The  Court:  It  is  a  record  kept,  is  it  not?  It  is  a 
written  record  kept  of  the  pictures  played. 

The  Witness:  Yes.  Maybe  you  play  one  picture 
each  week.  We  may  play  one  picture  two  weeks 
during  the  period  [225]  of  a  year  or  you  may  play 
all  the  way  from  30  to  50  pictures  in  that  particu- 
lar theatre  from  different  companies  or  maybe  the 
same  company,  but  that  is  the  number — that  is  the 
list  of  the  play-oif  of  the  pictures — the  perform- 
ances of  the  picture  in  that  particular  theatre. 
That  is  what  they  call  "play-off." 

The  Court:  Now,  while  we  are  defining  terms, 
there  is  another  tenn  that  has  been  used  here.  What 
do  you  mean  by  "top  half"  of  the  bill? 

The  Witness:  Top  half  of  the  bill  is  a  theatre 
where  you  play  two  pictures.  Generally  the  top  pic- 
ture, the  top  half  is  the  good  picture,  the  better 
picture — box  office  picture.  The  lower  half  is  what 
we  call  a  second  picture. 

The  Court:     The  lower  half  is  the  lower  half. 

The  Witness:  That  is  the  second  picture,  gen- 
erally the  picture  that  you  don't  like. 

The  Clerk:    Is  this  exhibit  received  in  evidence? 

The  Court:     Yes. 

The  Clerk:    46-A-4. 

(Whereupon  the  exhibit  referred  to  was 
marked  Plaintiff's  Exhibit  46-A-4,  and  received 
in  e"\ddence.) 

Mr.  Corinblit :  The  date  of  Exhibit  46-A-4  is  the 
period  from  January  1,  1949,  through  September 
25,  1951. 
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Q.  Mr.  Zabel,  I  want  to  show  you  the  play-off 
list,  which  has  been  admitted  in  evidence,  of  Loew's 
pictures  on  [226]  first  run  in  the  year  1949. 

You  note  that  on  the  first  page  all  of  the  pic- 
tures, with  one  exception  at  the  Four  Star,  played 
at  Los  Angeles,  Wilshire  and  Egyptian  Theatres  in 
that  year  1949  up  through  —  first  let  us  go  up 
through  October,  up  through  October,  all  of  those 
three  theatres  belonged  to  Fox,  is  that  correct  *? 
That  is  our  stipulation,  I  believe,  isn't  that  right, 
counsel — Los  Angeles,  Egyptian  and  Wilshire  be- 
longed to  Fox  through  October  1949? 

Mr.  Johnston:    Yes. 

Mr.  Mitchell:    Fox  operated  them. 

The  Witness:    Fox  operated  them. 

Mr.  Johnston:    Fox  operated  them. 

Q.  (By  Mr.  Corinblit)  :  Now,  turning  to  1950, 
substantially  all  of  the  pictures  on  the  first  sheet 
running  from  January  '50  to  June  of  '50  were 
played  in  the  Loew's  State  and  Egyptian  Theatre, 
is  that  correct?  A.     Yes. 

Mr.  Mitchell:  Can  we  have  a  stipulation  that 
they  were  operated  then  hy  United  Artists  Theatre 
Circuit  ? 

Mr.  Corinblit :    We  will  so  stipulate. 

Mr.  Johnston:  Subject  to  the  qualification  that 
Loew's  operated,  as  I  understand  it,  Loew's  State 
Theatre  some  time  after  1949  for  a  period  of  time. 

Mr.  Corinblit:  I  don't  know  the  facts  on  that, 
coimsel.  [227]  I  would  like  to  know  in  the  interim. 
What  happened  and  how  long  it  lasted,  but  subject 
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to  that,  yes,  ^Ye  can  stii^ulate,  but  I  will  be  giad 

to  enter  into  that  stipulation  if  I  can  see  the  facts 

on  them.  [228] 
***** 

Mr.  Corinblit:  Mr.  Zabel,  first  examining  the 
period  from  January  of  1950  to  approximately 
June  of  1950,  it  is  true,  is  it  not,  that  during  that 
six  months'  period  all  of  [229]  Loew's  pictures 
played  in  the  Loew's  State  and  Egyptian  Theatres 
or  in  the  Egyptian  Theatre  alone.  Isn't  that  cor- 
rect? Is  that  true  from  your  examination — through 
June  of  1950? 

The  Witness:  I  don't  think  we  operated  these 
theatres  at  that  time. 

Mr.  Mitchell :    I  can't  hear  you. 

The  Witness:  I  don't  think  we  operated  Loew's 
State  at  that  time. 

The  Court:  You  don't  think  it  is  a  correct  play- 
off? 

The  Witness:  I  don't  know.  That  is  what  it  says 
right  here.  Do  you  want  me  to  answer  what  that 
says  on  here? 

The  Court:  You  stipulate  this  is  a  correct  play- 
off, don't  you? 

Mr.  Mitchell:     That  is  right. 

Mr.  Johnston:  To  ask  this  witness  what  was 
played  in  the  theatres  after  Fox  West  Coast  ceased 
to  operate  them  may  be  outside  of  his  knowledge. 
The  witness  doesn't  need  any  help  in  reading  off 
the  play-off  record.  We  stipulated  to  its  accuracy. 

The  Court:     I  might  say  to  the  witness  if  you 
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don't  know,  just  say  so.  If  you  don't  know,  say  so. 
There  is  no  disgrace  by  admitting  you  don't  know. 
It  will  be  a  lot  easier  to  say  you  don't  know  if  you 
don't  know. 

The  Witness:  I  don't  know  because  we  weren't 
operating  the  theatre  as  of  this  period  of  time,  I 
don't  believe.  [230] 

Mr.  Corinblit:  Mr.  Zabel,  is  it  correct — you  are 
correct.  He  is  referring  to  1950.  That  is.  Fox  was 
not  operating  the  Loew's  State  and  Egyptian  in 
1950. 

The  Witness:    That  is  right. 

Q.  (By  Mr.  Corinblit)  :  But  it  did  operate  them 
for  most  of  1949  ?  A.    Yes,  sir. 

Q.    Right?  A.     Yes,  not  Los  Angeles. 

Mr.  Mitchell:    We  can't  hear  you,  Mr.  Zabel. 

The  Witness:  Los  Angeles — I  don't  think  we 
operated  the  Loew's  State  in  1949  at  all.  I  don't 
know.  I  imagine,  subject  to  verification,  but  I  don't 
believe  we  did. 

Mr.  Corinblit:  We  had  a  stipulation  that  Fox 
was  operating  the  Loew's  State  until  October  or 
November  of  1949,  is  that  correct? 

Mr.  Johnston :    That  is  the  stipulation. 

The  Witness:     I  am  sorry. 

Q.  (By  Mr.  Corinblit):  All  right.  Mr.  Zabel, 
were  you  present  at  any  of  the  negotiations  which 
led  to  the  switch  of  Loew's  product  from  the  three 
Fox  theatres  that  played  them  in  1949,  to  the 
Loew's  State  and  Egyptian  in  1950? 

A.    No.  I  may  have  been  present,  but  I  didn't 
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handle  the  situation  because  I  was  in  charge  of 
the  department  and  they  were  handled  mostly  by 
other  people  in  my  department.  [231] 

Q.  You  remember,  do  you  not,  Mr.  Zabel,  that 
in  1950  Fox  did  not,  after  the  pictures  had  gone 
to  the  Loew's  State  and  to  the  Egyptian  Theatre 
during  the  first  part  of  1950,  that  Fox  did  not  there- 
after negotiate  with  Loew's  for  their  pictures  dur- 
ing that  period?  Do  you  remember  that? 

A.    Xo. 

Q.  You  don't  remember  that  one  way  or  the 
other?  A.    No. 

Q.  Do  you  remember — you  certainly  didn't  bid 
for  their  pictures,  did  you? 

A.     No,  we  didn't. 

Q.  Now,  isn't  it  a  fact,  Mr.  Zabol,  that  just 
prior  to  1950  Fox  and  Loew's  and  United  Artist 
entered  into  an  agreement  whereby  Loew's  pictures 
would  be  moved  from  the  three  Fox  theatres  to  the 
Egyptian  and  Loew's  State  and  whereby  Fox  would 
not  thereafter  attempt  to  compete  for  Loew's  pic- 
tures? A.     No. 

Mr.  Mitchell :  Wait  a  minute,  your  Honor.  I 
object  to  the  question  on  the  ground  it  calls  for  a 
conclusion. 

If  thoy  are  going  to  prove  such  an  agreement, 
and  they  won't  be  able  to  prove  there  was  such  an 
agreement,  but  if  they  are  going  to  prove  one,  they 
have  got  to  prove  it  either  by  a  piece  of  paper  or 
by  what  somebody  said. 
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To  ask  this  man  to  speculate  on  or  give  his  con- 
clusion [232]  is  not  a  proper  question. 
The  Court :    This  is  cross  examination. 
Mr.  Mitchell:    I  imderstand  this  is  cross  exami- 
nation. 

The  Court:     All  he  has  to  do  is  say  no,  if  he 
doesn't  know. 

Mr.  Mitchell :    But  he  calls  for  a  conclusion,  your 
Honor,  and  I  object  to  the,  form  of  the  question. 

He  should  be  able  to  say  what  people  said  if  he 
was  there,  and  he  couldn't  have  been,  or  he  ought 
to  be  able  to  say  what  people  wrote,  but  to  ask  him 
to  conclude  on  the  basis  of  some  rumor  or  perhaps 
on  the  basis  of  nothing  as  to  whether  there  was  an 
agreement  is  an  improper  question. 
The  Court:    Read  the  question. 

(Question  read  by  the  reporter  as  follows: 
*'Q.  Now,  isn't  it  a  fact,  Mr.  Zabel,  that  just 
prior  to  1950  Fox  and  Loew's  and  United  Art- 
ist entered  into  an  agreement  whereby  Loew's 
pictures  would  be  moved  from  the  three  Fox 
theatres  to  the  Egyptian  and  Loew's  State  and 
whereby  Fox  would  not  thereafter  attempt  to 
compete  for  Loew's  pictures?") 
The  Court:  The  objection  is  overruled.  You  can 
answer  that  question  yes  or  no. 

The  Witness:    I  know  of  no  such  agreement. 
Mr.  Corinblit:    How  is  that? 
The  Witness:     I  didn't  participate  in  anything 
like  that  [233]  and  I  don't  know  about  it. 
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Q.  (By  Mr.  Corinblit) :  Mr.  Zabel,  do  you  know 
Mr.  Pirosh?  A.    Yes. 

Q.  Who  was  Mr.  Biiii;  Pirosli?  In  what  work 
was  he  engaged?  Wliat  work  did  he  do  as  far  as 
you  know,  in  1949,  in  the  latter  part  of  1949  ? 

A.     Burt  Pirosh  was  a  film  buyer. 

The  Coui-t:    For  whom? 

The  Witness :    For  Fox. 

Q.  (By  Mr.  Corinblit):  And  did  Mr.  Pirosh 
work  mider  your  supervision  and  direction? 

A.    Yes,  sir. 

Q.  Isn't  it  a  fact,  Mr.  Zabel,  that  Mr.  Pirosh 
told  you  that  he  and  the  operators — that  he  and 
Mr.  Pat  DeCicco — let  me  stop  there.  You  know  Mr. 
Pat  DeCicco?  A.    Yes,  I  know  Mr.  DeCicco. 

Q.     In  1949  who  was  Mr.  Pat  DeCicco? 

A.  Mr.  Pat  DeCicco  was  with  the  United  Artist 
Theatre. 

Q.  And  that  was  the  comi:)any  that  took  over 
the  Loew's  State  and  the  Egyptian,  is  that  right? 

A.     Yes. 

Q.  Now,  isn't  it  a  fact  that  Mr.  Pirosh  told  you 
that  he  and  Mr.  DeCicco  had  had  a  meeting  in  the 
latter  part  of  1949,  in  which  they  had — in  which 
Mr.  DeCicco  had  stated  [234]  that  he  wanted  to 
play  Loew's  product  in  all  of  the  United  Artist 
Theatres  and  that  Mr.  Pirosh  had  said  he,  on  be- 
half of  Fox,  would  agree  and  that  thereafter  Mr. 
Pirosh  told  you  that  both  he  and  Mr.  DeCicco  dis- 
cussed the  matter  with  the  representatives  of  Loew's 
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Incorporated  and  Loew's  Incorporated  said  they 

would  agree  to  that  arrangement? 

A.    No,  he  never  told  me  that. 

Q.  Now,  have  you  learned  without  regard  to 
him  telling  you  that,  of  that  fact  since  that  date? 

A.    No. 

Q.    Have  you  read  the  deposition  of  Mr.  Pirosh 

in  this  case?  A.    No.  [235] 

***** 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Zabel,  let  me 
call  your  attention  to  the  period  in  1949  when 
Loew's  pictures  were  playing  regularly  in  the  Fox 
Theatres.  Now,  it  is  true,  is  it  not,  Mr.  Zabel,  that 
in  1949  when  Fox  played  Loew's  pictures  in  the 
Los  Angeles  Theatre,  no  other  theatre  other  than  a 
Fox  house  played  simultaneously  on  Loew's  product 
with  that  Fox  Theatre,  is  that  correct? 

A.     I  didn't  get  that  question.  [236] 

Q.  If  a  picture  played  first  run  in  the  Los  An- 
geles Theatre  downtown,  no  other  theatre  played 
simultaneously  with  the  Los  Angeles  Theatre  on 
that  picture  other  than  the  Fox  theatres  ? 

A.  This  is  what  is  true  here.  They  are  all  Fox 
theatres,  aren't  they? 

Q.    That's  right.  That  Avas  true  in  1949,  was  it 

not?  A.    Yes.  [237] 

***** 

Q.  The  question  now,  Mr.  Zabel,  is  this:  Isn't 
it  true  that  as  long  as  you  remember  in  the  city 
of  Los  Angeles,  if  a  Fox  theatre  downtown  played 
a  picture  on  a  first  run,  no  other  theatre  in  the  city 
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of  Los  Angeles  i^layed  that  picture  simultaneously 

first  run  except  a  Fox  theatre? 

Mr.  Mitchell:  Xow,  wait  a  minute,  your  Honor. 
I  object  to  the  question  on  the  ground  it  is  too 
long  in  scope.  We  can't  just  try  this  case  on  the 
basis  of  as  long  as  you  remember  and  come  in  and 
try  to  refute  things  as  long  as  Mr.  Zabel  may  re- 
member in  his  long  experience.  It  is  immaterial. 

The  Court:  There  is  another  question  comes  up 
in  [238]  my  mind.  Are  you  speaking  of  all  first 
run  pictures  by  all  companies,  or  just  Fox  first 
run? 

Mr.  Corinblit :  All  first  run  pictures,  your  Honor. 

The  Court :    All  first  run  pictures  ? 

Mr.  Corinblit:    Yes. 

The  Court:     Metro,  Paramount,  Warner  Bros.? 

Mr.  Corinblit:  Yes,  sir.  If  they  played  first  run 
in  a  Fox  theatre  downtown,  whenever  this  may  have 
occurred,  did  it  ever  happen  that  any  other  theatre 
of  any  other  ownership  played  simultaneously  with 
them.  That  is  the  question. 

The  Court:  I  will  restrict  the  question  to  1949, 
1950  and  1951. 

The  Witness:  It  is  a  pretty  hard  question  to 
remember.  I  don't  remember  the  play-off  of  all  the 
pictures  for  those  years.  All  I  do  know  is  right 
here.  These  Metro  pictures  played  in  the  downtown, 
Wilshire  and  Hollywood  areas  only,  according  to 
this  statement. 

Q.  (By  Mr.  Corinblit) :  Mr.  Zabel,  you  remem- 
ber, though,  that  Fox  never,  if  it  played  a  picture 


240       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Edwin  F.  Zabel.) 
first  run  downtown,  didn't  play  day  and  date  with 
any  theatre  that  belonged  to  anyone  else  in  1949? 
Don't  you  remember  that? 
A.    No,  I  don't  remember. 

Q.    You  don't  remember?  A.    No.  [239] 

***** 

Mr.  Corinblit:  I  would  like  to  o:ffier  at  this  time 
in  evidence,  your  Honor,  the  Universal  play-off 
from  January  1,  1949,  to  September  18,  1951. 

The  Court :    What  is  the  number  ? 

Mr.  Corinblit:    Exhibit  46-A-5.  [241] 

The  Court :    It  may  be  admitted  in  evidence. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No. 
46-A-5.) 

The  Court:  That  is  January  1,  1949,  to  what  in 
1951? 

Mr.  Corinblit:    September  18,  1951. 

The  Clerk:    It  says  September  20. 

Mr.  Corinblit:    All  right,  September  20. 

The  Court:    September  20. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Zabel,  I  will  show 
you  what  has  been  admitted  as  Plaintiff's  Exhibit 
46-A-5,  the  play-off  of  Universal  Pictures  on  first 
run  in  Los  Angeles  from  January  1,  1949,  to  the 
end  of  September  1951.  I  ask  you  to  examine  that. 

It  is  a  fact,  is  it  not,  that  Universal  Pictures 
during  this  period  played  regularly  in  a  group  of 
four  theatres  which  at  this  time  were  Fox  theatres, 
and  one  theatre  downtown,  the  United  Artists  Thea- 
tre, which  was  not  a  Fox  theatre? 
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A.  It  played  the  United  Artists,  the  Ritz,  the 
Guild,  the  Iris,  and  Studio,  five  theatres. 

Q.  Will  you  call  those  off  again  and  I  will  point 
them  out  to  the  jury  so  they  can  see  what  we  are 
talking  about.  They  played  the  United  Artists  Thea- 
tre downtown,  which  is  [242]  here  (indicating). 
What  else?  A.     The  Ritz. 

Q.     The  Ritz,  which  is  here  (indicating). 

A.    The  Guild. 

Q.     The  Guild,  here  (indicating). 

A.     The  Iris. 

Q.     The  Iris,  which  is  here  (indicating). 

A.    And  the  Studio. 

Q.  And  the  Studio,  here  (indicating).  Any  other 
theatre  ? 

A.  That's  all  at  that  point,  until  later  on  some 
more  played. 

Q.     What  other  theatres  played  later? 

A.     Culver. 

Q.     Right  here  (indicating).  Any  other  theatres? 

A.     The  El  Rey  is  in  here. 

Q.    And  the  El  Rey,  right  here  (indicating). 

Mr.  Zabel,  the  exhibit  to  which  I  have  referred 
shows  that  this  was  true  for  1949,  1950  and  1951. 

Mr.  Mitchell :  Rather  than  have  his  recollection, 
won't  you  find  that  in  1950  and  1951  the  Guild 
and  the  Iris  no  longer  played  first  run,  and  instead 
the  Vogue  played  first  nm  Hollywood  alone? 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell :  Alone  on  Hollywood  Boulevard, 
I  mean.  [243] 
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Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  And  the  El  Rey  didn't  play  first 
run  at  all  except  one  or  two  occasions. 

Mr.  Corinblit:    I  think  that  is  correct,  yes. 

Q.  Now,  Mr.  Zabel,  when  was  the  arrangement 
whereby  Universal  Pictures  went  into  this  group 
of  theatres  arrived  at,  to  your  knowledge  1 

A.  Arrived  at  between  William  Scully  and  my- 
self. 

Q.    And  when  ? 

A.    I  imagine  a  short  time  prior  to  January  1949. 

Q.    You  say  a  short  time  prior  *? 

A.  I  imagine  it  had  to  be  prior  or  they  couldn't 
play  there. 

Q.     How  long  prior  to  January  1949? 

A.    I  don't  know.  I  imagine  it  was  shortly  prior. 

Q.     Within  three  months'? 

A.     I  don't  know.  I  should  think  so. 

Q.    Do  you  know? 

The  Court :    Will  you  keep  your  voice  up,  please  ? 

The  Witness:  I  have  an  idea.  We  made  the 
agreement  that  it  would  go  into  effect  as  soon  as 
possible. 

Mr.  Mitchell:  I  will  stipulate  it  was  1946,  which 
is  the  time  we  all  knew  it  occurred. 

Mr.  Corinblit :  Counsel,  will  Mr.  Johnston  on  be- 
half of  Fox  stipulate  to  the  same  fact?  [244] 

Mr.  Johnston:    Yes. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Zabel,  your  coun- 
sel here  states  that  this  agreement  took  place  three 
years  before  1949. 
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A.  It  might  be.  You  showed  me  the  statement 
here  and  it  said  1949.  It  perhaps  did.  I  don't  know. 
I  remember  when  I  made  it.  I  know  what  deal  I 
made,  but  I  don't  remember  the  date. 

Q.  In  1946,  you  say  you  had  a  conversation  with 
Mr.  Scully?  A.    Yes,  if  that  is  the  date,  yes. 

Q.    And  Mr.  Scully,  who  was  he? 

A.  Mr.  Scully  at  that  time  was  in  charge  of  dis- 
tribution for  Universal. 

Q.    And  your  position  at  that  time  was  what? 

A.  Head  of  film  buying  department  in  Los  An- 
geles. 

Q.  And  you  discussed  with  him  this  matter  of 
getting  first  run  pictures  into  this  group  of  Fox 
houses,  is  that  right? 

A.  No.  Mr.  Scully  came  to  me  and  asked  if  he 
could  have  a  number  of  houses  to  rim  his  pictures 
in.  His  claim  was  that  he  didn't  have  proper  repre- 
sentation for  his  pictures,  and  that  the  stars  and 
the  producers  and  everybody  complained  that  they 
played  in  a  few  theatres  where  all  the  other  distrib- 
utors had  more  seating  capacity,  and  he  said  he 
wanted  [245]  enough  theatres  to  at  least  make  up 
6500  seats,  as  he  felt  that  was  a  proper  representa- 
tion for  their  pictures  and  the  producers  and  stars 
and  directors  would  be  satisfied  with  that  number 
of  seats,  that  they  were  getting  proper  release  in 
Hollywood.  By  Hollywood,  I  mean  the  Los  Angeles 
area. 

Q.    What  did  you  say  ? 
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A.  We  would  try  to  satisfy  him,  and  he  picked 
the  locations  himself. 

Q.     You  provided  him  with  the  theatres? 

A.    Yes. 

Q.  And  he  said,  "I  will  put  Universal  Pictures 
in  them"?  A.    Yes. 

The  Court :  Mr.  Corinblit,  I  don't  know  whether 
the  jury  can  hear  you  or  not.  You  are  talking  this 
way. 

Mr.  Corinblit:    I  better  get  back  here. 

The  Court :  It  may  be  imiiortant  testimony.  If  it 
is,  the  jury  ought  to  hear  it. 

Mr.  Corinblit:  Did  the  jurors  hear  the  answers 
the  witness  gave? 

Q.  From  that  time  on,  in  1946  through  1951, 
Universal  pictures.  Universal  delivered  their  first 
run  pictures  to  that  group  of  theatres  with  some 
modification  for  five  years,  isn't  that  right? 

A.    Apparently.  According  to  these  dates,  yes. 

Q.     That  is  correct,  is  it  not?  A.    Yes. 

The  Court:  Do  I  understand  you  got  all  the 
Universal  pictures? 

The  Witness:  I  don't  know.  I  would  say  sub- 
stantially all.  I  am  not  sure  that  it  is. 

The  Court:     Substantially  all? 

The  Witness:     Yes. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Zabel,  when  Mr. 
Scully  told  you  at  the  end  of  this  discussion  that 
he  would  deliver  Universal  pictures  to  this  unit  of 
Fox  theatres  in  1946,  did  he  tell  you  that  before 
his  discussion  with  you  the  president  of  his  com- 
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pany  and  the  president  of  your  company  had  al- 
ready made  such  arrangements  with  an  officer  of 
RKO  ?  Did  he  tell  you  that  ?  A.     No. 

Q.  Did  he  tell  you  that  he  had  discussed  with 
the  persons  having  control  of  the  RKO  theatres 
the  matter  of  transferring  Universal  from  RKO  to 
Fox,  and  that  the  person  in  control  of  RKO  thea- 
tres had  agreed  Universal  pictures  should  be  moved 
out  of  the  RKO  theatres  into  the  group  of  Fox 
theatres  ?  A.     No. 

Q.    Have  you  learned  that  fact  since  that  time? 

A.     No.  I  don't  know  it  is  a  fact. 

Q.  Have  you  discussed  that  matter  with  Mr. 
Bertero  at  [247]  all?  A.    No. 

Q.    Who  was   Mr.   Bertero   in   1946? 

A.  Mr.  Bertero  was  in  charge  of  our  legal  de- 
pai'tment. 

The  Court:     You  say  "our."  You  mean  Fox? 

The  Witness:    Fox  legal  department.  Excuse  me. 

The  Court:    Is  that  Fox  West  Coast? 

The  Witness:    Fox  West  Coast  legal  department. 

Q.  (By  Mr.  Corinblit)  :  For  each  year  there- 
after to  your  knowledge  Universal  delivered  their 
pictures  to  you  without  ever  requesting  any  other 
theatre  to  compete  for  those  pictures,  isn't  that 
correct  ? 

A.  I  don't  know  whether  they  requested  or  not. 
They  put  the  pictures  in  these  particular  theatres. 

Q.    And  you  never  had  to  compete  for  them? 

A.    Not  that  I  know  of. 

The  Court:    May  I  inquire,  when  you  made  this 
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agreement,  or  when  the  agreement  was  made,  what 
kind  of  financial  arrangements  were  madef  Were 
you  to  pay  so  much  for  the  pictures  I  Were  you  to 
pay  so  much  revenue  according  to  the  admissions'? 

The  Witness:  Yes.  Most  of  the  film  deals  or 
licensing  was  based  upon  percentage,  and  if  it  was 
a  second  picture,  it  was  perhaps  flat  rental. 

The  Court:  So  these  pictures  were  delivered 
upon  a  [248]  percentage  basis? 

The  Witness:    Oh,  yes. 

The  Court:  Now,  may  I  ask  another  question 
here  to  clarify  something  I  think  the  jury  ought  to 
know. 

You  have  been  talking  about  bids,  making  a  bid. 
When  you  make  a  bid,  is  the  bid  made  usually  upon 
a  percentage  or  upon  a  flat  basis'? 

The  Witness:  Well,  when  you  are  bidding  for  a 
picture,  the  distributor  puts  up  a  picture  for  bid 
for  anybody  that  wants  to  buy  it.  Sometimes  they 
stipulate  terms  on  the  picture,  and  again  they  just 
leave  it  open  and  the  exhibitor,  some  of  them  bid 
flat,  some  of  them  bid  percentage,  and  some  of  them 
bid  a  guaranteed  flat  against  a  percentage. 

They  generally  stipulate  in  there  how  many  days 
they  are  going  to  run  or  weeks,  whatever  it  is. 

The  Court:  Will  you  explain  to  the  jury  what 
you  mean  by  a  percentage  of  the  picture'? 

The  Witness :  Percentage  of  the  picture  is  a  per- 
centage of  the  gross  of  the  theatre.  Generally  it 
varies  from,  oh,  I  would  say  from  a  minimum  al- 
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most  of  15  per  cent  up  to  70  per  cent,  and  some- 
times higher  than  that. 

The  Court:     That  is  not  gross. 

The  Witness:  The  gross  of  the  theatre,  gross 
income. 

The  Court:  That  is  the  admissions,  gross  admis- 
sions. [249] 

The  Witness:  That's  right,  gross  admissions  at 
the  box  office. 

The  Court:  It  has  nothing  to  do  with  popcorn 
or  candy? 

The  Witness:    No. 

The  Court:    What  do  you  mean  by  flat? 

The  Witness:  Flat,  they  work  out  a  deal  where 
they  pay  a  fixed  amount  of  money  for  that  picture 
for  that  week  in  a  theatre,  or  a  longer  time,  but 
they  generally  buy  it  for  a  one-week  run,  and  if 
you  run  more  than  one  week,  it  is  so  much  more, 
generally  at  a  pro  rata  basis.  The  percentage  will 
take  care  of  itself,  because  the  box  office  gross  each 
week  determines  what  you  pay.  [250] 

The  Court:  The  Universal  pictures  you  are  now 
talking  about  over  this  five-year  period 

The  Witness:    Yes,  sir. 

The  Court:    Came  to  you  on  a  percentage  basis. 

The  Witness:  If  they  were  top  pictures,  yes, 
but  a  second  picture  generally  a  flat  deal  was 
worked  out. 

The  Court:  Was  a  deal  worked  out  for  each 
individual  picture? 

The  Witness:    Yes,  sir. 
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The  Court:     That  became  available? 

The  Witness:    Yes,  sir. 

The  Court:  Although  you  had  the  right  to  the 
picture  nevertheless  you  had  to  negotiate  to  deter- 
mine what  you  were  going  to  pay  for  it? 

The  Witness :  Yes,  sir ;  you  have  to  negotiate  for 
every  one  of  them. 

The  Court:    Speak  up. 

The  Witness:  I  don't  want  to  confuse  this.  Some 
of  these  pictures  at  one  time  you  negotiated  for 
more  than  one  picture  at  a  time.  You  may  have  a 
set  of  terms  on  five  pictures  and  then  again  maybe 
you  set  it  for  just  one  picture. 

As  I  say  you  book  it  in  to  the  theatre  when  you 
get  the  date  in  the  theatre  and  just  prior  to  that 
you  negotiate  the  deal.  [251] 

The  Court:  Then  as  I  understand  during  these 
five  years,  although  you  had  all  the  the  Universal 
pictures  or  practically  all  of  them 

The  Witness:    Yes,  sir. 

The  Court:     nevertheless  as  these  pictures 

became  available  you  had  to  negotiate  the  terms  for 
them? 

The  Witness :    Yes,  that  is  correct. 

Q.  (By  Mr.  Corinblit) :  There  came  a  time,  did 
there  not,  Mr.  Zabel,  when  Fox  no  longer  owned 
United  Artists  Theatre  downtown,  isn't  that  right? 

A.    That  is  true. 

Q.  And  that  went  back  to  United  Artists  Thea- 
tre Circuit,  Inc.,  isn't  that  right?  A.    Yes,  sir. 

Q.    Despite  that  fact,  during  this  five-year  pe- 


vs.  Paradise  Theatre  Bldg.  Corp.  et  ah      249 

(Testimony  of  Ed^Yin  F.  Zabel.) 
riod  all  United  Artists  —  Universal  pictures   con- 
tinued  to   play   downtown   in   the   United   Artists 
Theatre  downtown?  A.     Yes,  sir. 

Q.  Xow,  were  you  present  at  a  meeting  where 
that  arrangement  was  made? 

A.  Xo,  I  don't  believe  I  was.  I  don't  recall  that 
arrangement,  but  it  was  requested  by  Universal  and 
it  would  be  almost  automatic  if  they  could  get  to- 
gether on  terms. 

Q.  Were  you  present  at  a  meeting  between  Mr. 
Skouras  and  the  president  of  Universal  and  the 
representative  of  [252]  United  Artists  Theatre  in 
which  it  was  agreed  that  United  Artists  products — 
that  Universal  products  would  continue  to  go  to  the 
United  Artists  Theatre  with  the  four  Fox  theatres 
day  and  date?  A.     Xo. 

Q.  Did  you  ever  learn  of  that  agreement  since 
that  time?  A.     Xo,  sir. 

Q.  Did  you  ever  discuss  that  agreement  with 
anyone  at  Fox?  A.     Xo. 

Q.  You  know  that  there  was  an  arrangement 
whereby  that  was  true? 

A.  Xo,  but  I  know  they  played  in  the  theatre 
because  Universal  asked  for  it. 

Q.  Automatically  every  picture  that  came  off 
plaj^ed  simultaneously  with  the  United  Artists  The- 
atre do\\Titown  and  the  four  Fox  houses? 

A.     That  was  Universal 's  request. 

Q.    And  that  is  what  happened? 

A.    That  is  what  happened. 

Q.    Xow,  did  the  theatres  that  we  are  referring 
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to  that  Mr. — that  were  discussed,  you  say,  between 
you  and  Mr.  Scully  in  1946,  it  at  least  included 
the  Culver  Theatre  in  Culver  City,  is  that  right? 

A.    Yes,  that  is  for  a  time. 

Q.  Yes.  Did  Mr.  Scully,  the  vice  president  in 
charge  of  Universal,  say  anything  to  you  about  the 
area  of  Culver  City?  Did  he  think  that  was  a  per- 
fectly good  area  for  first-run  pictures'?  Did  he  say 
that? 

A.    Well,  he  just  wanted  more  seats. 

Q.    Just  wanted  more  seats? 

A.    Asked  to  play  in  the  Culver  Theatre. 

Q.  And  he  said  the  seats  in  that  area  were  per- 
fectly agreeable  to  him? 

A.     He  wanted  them  spread  all  over  at  that  time. 

Q.     Now,  what  is  that  time  you  are  referring  to? 

A.    Well,  the  theatres,  for  all  of  these  theatres. 

Q.     1946,  isn't  that  right?  A.    Yes. 

Q.    And  that  continued  through  1951? 

A.    Yes. 

Q.  The  time  you  are  referring  to  was  from  1946 
to  1951,  a  five-year  period? 

A.  That  is  correct.  I  think  I  am  getting  con- 
fused now  because  there  are  some  different  theatres 
here  at  the  time  but  most  of  the  time  they  were 
these  five  theatres. 

Q.  Now,  did  you  say  to  him  that  the  Culver  area 
was  an  improper  area  for  first-run  pictures  ? 

A.  I  don't  remember  whether  I  did  or  not.  As 
fas  as  I  [254]  am  concerned,  it  was. 

Q.    It  was?  A.    Yes,  an  improper  area. 
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Q.    An  imj)roper  area  for  first  run? 

A.    Yes,  sir. 

Q.  So  Mr.  Blumberg — so  Mr.  Scully  that  is,  the 
sales  manager  for  Universal,  said  to  you  he  is  will- 
ing to  put  a  Universal  picture  first  run  in  an  im- 
proper area,  is  that  it? 

A.  Maybe  he  thought  it  wasn't  an  improper 
area.  I  always  disagreed  with  him  on  that.  I  also 
disagreed  with  him  on  two  theatres  on  Hollywood 
Boulevard  but  he  said  he  wanted  seats  to  compete 
with  the  big  theatres  on  Hollywood  Boulevard.  He 
wanted  two  theatres. 

Q.  During  that  period  —  as  a  matter  of  fact, 
there  were  two  theatres  within  several  blocks  of 
each  other  and  playing  simultaneously? 

A.     That  is  correct. 

Q.  There  is  no  question  about  those  two  theatres 
being  in  substantial  competition  with  each  other? 

A.  In  my  opinion  they  shouldn't  have  played 
together  at  all. 

The  Court:    That  isn't  the  question. 

The  Witness :  Yes,  they  were  in  substantial  com- 
petition. 

Q.  (By  Mr.  Corinblit) :  There  was  no  question 
but  what  the  Culver  Theatre  was  in  substantial 
competition  with  the   [255]  Ritz  Theatre? 

A.    Yes,  they  are  quite  close. 

Q.     They  were  in  substantial  competition? 

A.    Yes. 

Q.    Did  Mr.  Scully  say  that  he  objected  to  two 
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theatres  in  substantial  competition  with  each  other 

playing  simultaneously  day  and  date? 

A.  No.  He  wanted  two  theatres  because  he 
wanted  the  seating  capacity  on  Hollywood  Boule- 
vard comparable  to  the  Pantages  or  the  Chinese  or 
the  Egyptian  or  Warners. 

Q.  How  many  seats  did  the  Culver  Theatre 
have?  A.     I  think  around  1200. 

Q.     1145  seats,  isn't  that  right? 

A.     (No  answer.) 

Q.  And  the  Vogue  Theatre,  when  that  played 
first  run  alone,  had  about  900  seats?  A.     900. 

Q.  All  right.  Now,  during  this  same  time,  at 
least  part  of  this  period — take  it  up  to  1950  and 
looking  at  Loew's  product  and  looking  at  Univer- 
sal's  product,  they  were  playing  day  and  date — 
they  were  playing  first  run  in  Fox  houses,  Loew's 
and  one  group  of  Fox  houses  for  Loew's  and  one 
group  of  Fox  houses  for  Universal  with  slight  ex- 
ception, isn't  that  right? 

A.  Loew's  pictures  were  playing  in  Los  Angeles, 
Wilshire  [256]  and  Egyptian,  and  the  Universal 
pictures  were  playing  in  the  United  Artists,  the 
Ritz — well,  the  Vogue  at  that  time  you  are  talking 
about— Studio.   [257] 

Q.  Now,  it  was  also  true,  was  it  not,  that  at  that 
time  the  Fox  pictures.  Twentieth  Century-Fox  pic- 
tures were  playing  in  a  unit  of  Fox  houses,  isn't 
that  correct? 

Mr.  Johnston:    At  what  time? 

Mr.  Corinblit:    First  beginning  in  1949. 
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The  Witness:     (No  answer.) 

Q.  (By  Mr.  Corinblit) :  You  remember  that, 
Mr.  Zabel? 

A.  Yes,  '49.  I  don't  remember  just  what  thea- 
tres were  in  it. 

Q.     All  right. 

Mr.  Corinblit:  Your  Honor,  we  will  offer  in 
evidence  as  Plaintiff's  Exhibit  next  in  order  Twen- 
tieth Century-Fox  play-off  January  1,  1949  until 
September  1951. 

The  Court:    It  may  be  admitted. 

The  Clerk:     Exhilut  46-A-6  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  46-A-6.) 

Q.  (By  Mr.  Corinblit) :  Now,  I  will  show  you 
Plaintiff's  Exhibit  46-A-6,  Mr.  Zabel,  and  ask  you 
if  it  is  not  correct  that  on  the  first  page,  which 
covers  firstly  the  first  four  months,  regularly  the 
Twentieth  Century-Fox  pictures  played  in  a  group 
of  five — well,  sometimes  in  five  and  sometimes  four 
and  sometimes  three  theatres,  is  that  right? 

A.  They  played  one  picture — one  picture  played 
in  Loew's  State,  Chinese,  Uptown  and  Loyola  and 
played  Loew's  [258]  State,  Chinese,  Uptown,  Loyola 
and  Carthay  Circle. 

Q.  Carthay  Circle.  And  would  you  read  off  the 
list  that  played  in  February  1949? 

A.  Played  in  the  Vogue,  Orpheum,  Belmont, 
Culver  and  El  Rey. 

Q.  Let  us  stop  for  a  minute  now  and  we  will 
point  out  some  of  the  other  theatres. 
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You  say  it  played  in  the  Vogue  and  would  you 
name  the  other  theatre? 

A.     Orpheum,  Belmont,  Culver  and  El  Rey. 

Q.  The  Orpheum  Theatre  is  downtown  and  the 
Belmont  Theatre A.    Belmont. 

Q.  The  Belmont  Theatre  is  located,  according 
to  this  map,  on  Vermont  Street  just  north  of  Third, 
is  that  right?  A.    Yes. 

Q.    And  what  is  the  next  theatre? 

A.     Culver. 

Q.     That  is  the  same  theatre,  and  what  is  the  next 
one?  Any  other  theatres  in  that  group? 
El  Rey. 
Now,  at  that  time,  Mr.  Zabel, 


A 

Q 

A 


I  note  on  here  that  this  says  "moveover  and 
reissues"  too.  I  don't  remember  what  the  pictures 
were — whether  they  were  first  run  or  not.  [259] 

The  Court :  Just  a  minute.  Now,  we  have  a  couple 
more  terms  here.  What  do  you  mean  by  "move- 
over"? 

The  Witness:  Well,  a  moveover  generally  is  a 
picture  that  moves  from  one  theatre  to  another 
without  any  clearance  between  them — an  immediate 
move.  It  closes  in  a  first-run  theatre  one  day  and 
moves  over  to  another  theatre  the  next  day. 

The  Court:     And  you  also  used  another  term. 

The  Witness:  Reissue.  It  is  an  old  picture  they 
bring  back.  Maybe  they  played  it  a  couple  of  years 
before,  but  they  bring  it  back  and  run  it  again. 

The  Court:     All  right. 

Q.     (By  Mr.  Corinblit) :     Now,  Mr.  Zabel,  call- 
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ing  Yoiir  attention — this  is  true  then,  during  the 
year  1949,  Twentieth  Century-Fox  pictures  were 
X^layed  generally  in  a  unit  in  Fox  Theatres,  Uni- 
versal was  playing  in  a  unit  of  Fox  Theatres, 
United  Artists  Downtown  and  Loew's  pictures  were 
playing  in  a  unit  of  Fox  Theatres. 

That  is  true  for  1949,  isn't  that  right? 

A.    Yes,  I  think  that  is  true. 

Q.    All  right. 

The  Court:    May  I  ask  a  question? 

Mr.  Corinblit:    Yes. 

The  Court :  During  this  period  of  time  were  the 
Fox  pictures  playing  in  any  other  theatres  other 
than  a  Fox  theatre? 

The  Witness :  I  think  only  in  the  United  Artists 
Theatre.  [260] 

The  Court:  With  the  exception  of  the  United 
Artists  Theatre  Fox  pictures  played  the  Fox  Thea- 
tres. 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Corinblit)  :  United  Artists  Theatre 
at  that  time  was  owned  by  Joseph  Schenck  and 
United  Artists  Theatre  Circuit,  Inc.?        A.    Yes. 

Q.  Now,  earlier  this  afternoon,  Mr.  Zabel,  the 
court  was  having  you  compare  these  theatres  in 
1950.  In  the  unit  that  played  in  Fox  houses  gen- 
erally was  included  the  Loyola  Theatre,  isn't  that 
right?  A.    Yes. 

Q.  Now,  the  Loyola  Theatre  actually  grossed  for 
the  year  1950  more  than  some  of  the  other  Fox  The- 
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atres  on  Wilshire  and  Hollywood  Boulevard  for 

1950,  didn't  they? 

A.    I  don't  know.  I  don't  have  the  records  here. 

Q.  Well,  do  you  remember  that  the  Loyola  Thea- 
tre was  a  better  theatre  than  the  Uptown  Theatre 
in  1949  and  in  1950? 

The  Court :  Mr.  Corinblit,  you  mean  better  finan- 
cially, from  a  financial  standpoint? 

Mr.  Corinblit:  From  the  point  of  view  of  gross 
receipts. 

The  Witness :    No,  but  I  would  think  it  would  be. 

Q.     (By  Mr.  Corinblit):    Pardon  me? 

A.     I  think  it  would  be. 

Q.     You  think  the  Loyola  would  be  better?  [261] 

A.    Yes. 

Q.  And  do  you  remember  that  the  Loyola  Thea- 
tre was  a  better  theatre  from  the  point  of  view  of 
gross  receipts  than  the  El  Rey  Theatre  on  Wilshire 
Boulevard,  don't  you?  A.     Yes,  sir. 

Q.  And  better  than  the  Vogue  Theatre  on  Holly- 
wood Boulevard  in  1950? 

A.    I  don't  know  about  1950.  I  wouldn't  say  that. 

Q.    But  you  are  not  sure  about  1950? 

A.    No,  I  am  not. 

Q.  How  about  the  Iris  Theatre?  The  Loyola 
was  a  better  theatre  from  the  point  of  view  of  gross 
receipts  than  the  Iris  Theatre  in  1950? 

A.  Well,  I  don't  know.  I  would  have  to  look  at 
the  record. 

Q.    Wei],  now,  without  regard  to  looking  at  the 
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record,  do  you  remember  that  it  was  a  better  theatre 

than  the  Ritz  Theatre  in  1950? 

A.  I  wouldn't  say  as  a  theatre  it  is  better.  It 
depends  on  the  picture. 

Q.  Well,  now,  the  Loyola  and  the  Uptown  were 
playing  the  same  pictures,  weren't  they? 

A.  Well,  I  said  I  think  the  Loyola  outgrossed 
the  Uptown. 

Q.  The  Loyola  will  outgross  the  downtown  and 
it  is  [262]  located  in  the  Westchester  area  and  the 
other  is  on  Wilshire  Bouleyard. 

A.     No,  Western  and  01ymj)ic. 

Q.  All  right.  In  1949,  Mr.  Zabel— I  think  you 
haye  testified  that  you  superyised  the  buying  of 
pictures  in  the  Inglewood- Westchester  area  either 
directly  or  tlirough  people  who  worked  for  you. 
Now,  did  you  learn  in  1949  that  there  was  an  agree- 
ment between  Fox,  United  Artists  and  another  the- 
atre, the  La  Tijera  Theatre,  to  diyide  pictures  in 
that  area?  Did  you  learn  of  that  fact?  A.     No. 

Q.     You  did  not  learn  of  it? 

A.  No.  I  know  that  they  were  playing  pictures, 
but  I  didn't  superyise  or  it  was  bought  by  Mr. 
Pirosh. 

The  Court:    Will  you  keep  your  voice  up? 

The  Witness:  Supervised  by  Mr.  Pirosh,  bought 
by  Mr.  Pirosh. 

Mr.  Corinblit:  You  know,  Mr.  Zabel,  that  coun- 
sel for  the  defendants  in  this  case  have  stated  that 
that  was  a  fact? 
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Tlie  Witness :  I  didn't  say  it  wasn't  a  fact.  I  said 
I  didn't  know  anything  about  it. 

Q.  (By  Mr.  Corinblit) :  And  you  didn't  know 
anything  about  it  at  the  time? 

A.  No;  I  knew  they  were  playing  pictures,  but 
I  couldn't  watch  every  theatre.   [263] 

Q.    Well,  did  you  know  that  to  be  a  fact  in  1950  ? 

A.     No. 

Q.    Did  you  know  it  to  be  a  fact  in  1951? 

A.     No. 

Q.  Mr.  Zabel,  did  you  know  in  1951  that  the 
La  Tijera  and  Fox  had  agreed  to  split  product? 

A.    No. 

The  Court:  How  far  is  the  La  Tijera  Theatre 
from  the  Paradise  Theatre? 

The  Witness:  I  believe — I  would  estimate  it  is 
about,  between  two  and  three  miles. 

Mr.  Mitchell:  I  think  the  mileage  is  under  two 
miles. 

The  Witness:    Under  two  miles. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Zabel,  do  you  know 
of  a  case  known  as  Fanchon  and  Marco,  Inc.  v. 
Paramount  Pictures,  Inc.?  A.    Yes. 

Q.    Did  you  give  a  deposition  in  that  case? 

A.     I  don't  remember  whether  I  did  or  not. 

Q.  Do  you  remember  that  a  deposition  you  gave 
in  that  case  was  read  into  evidence  in  that  case? 

A.    No. 

Q.  All  right.  I  will  show  you,  Mr.  Zabel,  a  tran- 
script of  the  deposition  that  was  read  into  evidence 
in  this  case  and  ask  you  to  examine  the  question 
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beginning  with  the  words,  "Now,  did  you  know  that 
the  La  Tijera  and  some  of  the  [264]  Fox-Inglewood 
Theatres  shared  the  product  of  some  of  the  dis- 
tributors?" 

I  will  ask  you  to  read  that  question  and  then 
read  that  last  answer. 

Mr.  Johnston:    May  I  look  at  that? 

Mr.  Corinblit:    Yes.  [265] 

Q.  (By  Mr.  Corinblit)  :  Now,  does  that  refresh 
your  recollection  that  in  1951  you  did  know  that 
there  was  a  split  of  product  in  1951? 

A.  I  didn't  say  anything  about  a  split  of 
product. 

Q.     I  beg  your  pardon? 

The  Court:    I  am  sorry.  I  can't  hear  you. 

The  Witness:  I  didn't  say  anything  about  a 
split  of  product. 

Q.  (By  Mr.  Corinl)lit)  :  In  that  case,  Mr.  Zabel, 
were  you  asked  this  question  and  did  you  give  this 
answer : 

*'Q.  Did  you  know  that  the  La  Tijera  and  some 
of  the  Fox  Inglewood  theatres  shared  the  product 
of  some  other  distributors? 

"A.     I  understand  they  do." 

Did  you  give  that  answer? 

A.  I  imagine  that  they  all  played  the  product 
from  different  distributors. 

Mr.  Corinblit:    I  will  move  to  strike  the  answer. 

The  Court:  The  question  is,  did  you  make  that 
answer  ? 


260       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Edwin  F.  Zabel.) 

The  Witness:  Apparently  I  did.  It  is  my  depo- 
sition here.  I  apparently  did. 

Q.     (By  Mr.  Corinblit)  :    You  did  state  thati 

A.    Yes. 

Q.     Were  you  asked  this  question:  [266] 

"Q.  Did  you  understand  that  Bert  Pirosh  laid 
off  bidding  on  some  situations  so  as  to  permit  Bill 
Kupper  at  the  La  Tijera  to  get  some  pictures  from 
some  other  distributors'? 

"A.     You  mean  recently? 

"Q.     No,  some  time  ago.  "A.     I  don't. 

"Q.    You  don't?  ''A.     No. 

"Q.  Have  you  ever  talked  to  Bert  Pirosh  about 
the  La  Tijera  situation  at  all? 

"A.  No.  I  just  understood  this  morning  that 
they  stopped  a  certain  amount  of  bidding  in  Ingle- 
wood.  That's  all  I  know." 

Did  you  give  those  answers'? 

A.  I  guess  I  did  if  they  are  in  here.  I  am  sure 
I  did. 

Q.  Then  you  did  know  in  1951  at  that  time  Fox 
and  La  Tijera  were  dividing  pictures  in  the  Ingle- 
wood-Westchester  area? 

A.     I  didn't  say  that  in  the  book,  either. 

The  Court:    Read  the  question.  Now,  answer  the 
question.  If  you  don't  know,  say  so. 
(Question  read.) 

The  Court :    You  can  answer  that  question. 

The  Witness:  I  don't  know  what  he  means  by 
dividing  pictures.  [267] 

Q.     (By  Mr.  Corinblit) :    Do  you  know  what  is 
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meant  to  divide  pictures'?  A.     No. 

Q.     You  don't  know? 

The  Court:  Did  you  know  what  was  meant  in 
the  previous  case? 

The  Witness:  I  understand  from  what  I  can 
understand  in  buying  pictures,  I  figure  they  were 
all  playing  different  companies'  pictures.  If  he  said 
split  pictures,  I  might  know  what  he  meant. 

Q.  (By  Mr.  Corinblit)  :  When  the  question  was 
asked  you,  did  you  know  the  La  Tijera  and  some 
of  the  Fox  Inglewood  theatres  shared  the  product 
of  some  of  the  distributors? 

"A.     I  understand  they  do." 

And  when  you  answered : 

"Q.  Have  you  ever  talked  to  Bert  Pirosh  about 
the  La  Tijera  situation  at  all? 

"A.  Xo.  I  just  understood  this  morning  that 
they  stopped  a  certain  amount  of  bidding  in  Ingle- 
wood. That's  all  I  know." 

What  did  you  mean  when  you  said  you  under- 
stood this  morning  that  they  stopped  a  certain 
amount  of  bidding?  Wasn't  that  the  equivalent  of 
split  of  product? 

A.     Not  necessarily.  [268] 

Q.  Was  it  that  they  agreed  not  to  bid  against 
each  other? 

A.     That  doesn't  mean  a  sjjlit  of  product. 

Q.  But  it  does  mean  that  they  agreed  not  to  bid 
against  each  other? 

A.  I  don't  know  what  you  mean  by  what  they 
agreed  to,  whether  they  stopped  bidding.  It  is  the 
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difference  between  bidding  and  the  distributor  sell- 
ing product  to  the  theatres. 

Q.  How  long  had  this  matter  with  respect  to — 
this  testimony  was  given  in  June  1951.  How  long 
prior  to  June  1951  had  this  same  arrangement  been 
made? 

A.  I  don't  know  because  I  didn't  handle  the 
arrangements  at  all.  Mr.  Pirosh  handled  all  their 
bidding  situations. 

Q.     He  was  operating  under  your  supervision? 

A.     Yes,  but  he  did  the  work. 

Q.    He  didn't  report  this  matter  to  you? 

A.     No,  sir,  it  isn't  necessary. 

Q.     You  mean  you  never  learned  about  it? 

A.     He  did  not  report  it.  That  was  his  job. 

Q.  But  you  learned  about  it  when  you  testified 
in  the  deposition  in  1951,  isn't  that  right? 

A.  I  think  your  question  is  confusing.  I  don't 
know  whether  I  am  answering  right  or  not,  but  I 
didn't  have  anything  to  do  with  it  at  all. 

Q.  Mr.  Zabel,  in  fact,  you  know  that  there  was 
a  split  [269]  of  product  in  which  the  distributors 
were  involved  with  the  exhibitors  in  the  Inglewood 
area  from  1949  up  through  June  1951,  when  you 
testified  in  this  deposition,  isn't  that  correct? 

A.  I  don't  know  whether  there  was  split  of  prod- 
uct there  or  not. 

The  Court:     May  I  ask  a  question? 

Mr.  Corinblit:    Yes. 

The  Court:    Will  you  please  tell  the  jury  what 
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you  mean  by  split  of  product?  We  have  been  using 

that  term. 

The  Witness:  Split  of  product  is  where  a  dis- 
tributor sells  some  of  his  product  to  one  theatre 
and  agrees  to  sell  some  of  it  to  the  other  theatre. 
In  other  words,  they  may  sell  any  number  of  pic- 
tures. They  may  sell  them  half,  they  may  sell  them 
25  per  cent  or  they  may  sell  10  pictures  to  one 
theatre,  and  sell  the  rest  to  the  other.  That  is  split 
of  i^roduct. 

The  Court:  Then  if  a  distributor  sells  a  picture 
to  more  than  one  theatre,  then  that  is  a  split  of 
product,  is  that  right? 

The  Witness:  I  believe  just  one  picture  would 
be  considered  a  split  of  product,  but  generally  it 
is  more. 

The  Court:     One  or  more  pictures. 

The  Witness:    Yes. 

The  Court:  He  sells  a  picture  to  more  than  one 
theatre.  [270] 

The  Witness:    Yes. 

The  Court:    That  is  a  split  of  product? 

The  Witness:    Yes. 

Q.  (By  Mr.  Corinblit)  :  What  did  you  mean 
when  you  said  they  stopped  a  certain  amount  of 
bidding  in  Ingle  wood?  Who  stopped  a  certain 
amount  of  bidding? 

A.    Evidently  the  distributors. 

Q.     The  distributors  did?  A.    Yes. 

Q.    In  June  1951? 
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A.  I  don't  know  the  date,  but  I  imagine  they 
stopped,  they  agreed  to  stop  it. 

Mr.  Johnston:  Mr.  Corinblit,  you  are  reading 
something,  the  date  of  which  is  June  1951.  As  far 
as  the  witness  is  concerned  from  what  you  are 
reading,  he  isn't  talking  about  1951  necessarily.  He 
is  talking  about  some  other  period  of  time.  I  think 
it  would  be  well  if  you  made  that  clear. 

The  Court:    When  was  the  deposition  taken? 

Mr.  Corinblit :  In  June  of  1951,  your  Honor,  and 
the  questions  and  answers  referred  to  this  current 
period.  Those  are  the  questions  in  the  record. 

Mr.  Mitchell:  Now,  the  deposition  couldn't  have 
been  taken  in  June  1951.  We  were  on  trial  at  that 
time. 

The  Court:  It  is  possible,  however,  I  have  found 
[271]  out,  to  take  depositions  while  we  are  on  trial. 

Mr.  Johnston :  Your  Honor,  I  was  present  at  the 
deposition.  It  was  taken  months  before  the  trial. 

The  Court:     What  does  the  record  show? 

Mr.  Corinblit:  ''Mr.  Reich:  We  will  read  from 
the  deposition  of  Edwin  F.  Zabel,  taken  June  7, 

m5i." 

Q.  Now,  Mr.  Zabel,  it  was  the  policy,  wasn't  it, 
as  far  as  Fox  was  concerned  in  1951,  to  work  out 
splits  of  product  with  the  distributors  and  compet- 
ing exhibitors? 

A.     That  was  the  policy  long  before  that. 

Q.     I  beg  your  pardon? 

A.    Perhaps  the  policy  long  before  that. 

Q.     That  had  been  the  policy  a  long  time? 
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A.     There  were  splits  worked  out. 

Q.    Between  Fox  and  competitors? 

A.  Distributors  were  agreeable  to  selling  part 
of  the  product  to  one  theatre  and  another  part  of 
the  product  to  another  theatre.  I  don't  happen  to 
know  very  much  about  this  particular  Inglewood 
area.  I  didn't  have  anything  to  do  with  it. 

Q.  But  it  was  the  policy  of  Fox  to  work  out 
those  arrangements,  wasn't  it? 

A.  It  wasn't  a  policy  of  Fox.  They  worked  out 
some  situations  where  the  distributor  agreed  to  sell 
some  to  Fox  [272]  and  some  to  other  theatres,  if 
that  is  what  you  mean. 

Q.  As  part  of  those  arrangements,  the  distribu- 
tor was  committed  to  sell  to  one  theatre  certain 
pictures  and  to  sell  to  the  other  theatre  the  other 
pictures,  isn't  that  right? 

A.  I  don't  know  what  you  mean  by  one  theatre 
some  pictures — well,  that  is  what  I  said. 

Q.     That  was  a  commitment  on  their  part. 

A.    What  do  you  mean  by  commitment? 

Q.    By  the  distributors.  [273] 

*  *  *  *  * 

Q.  Mr.  Zabel,  yesterday  at  the  end  of  the  day 
you  were  describing  some  matters  and  I  want  to 
describe  another  fact  situation  for  contrast  pur- 
poses. [281] 

In  your  business  as  chief  film  buyer  of  Fox  in 
1949,  1950  and  1951,  did  you  know  of  an  arrange- 
ment in  Inglewood  whereby  among  the  eight  major 
film  companies  the  product  of  certain  companies 
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was  allocated  to  certain  theatres  and  certain  thea- 
trese  divided  the  product  of  the  distributors  among 
themselves  ?  Did  you  know  of  such  an  arrangement  ? 

A.    No. 

Q.  Do  you  refer  to  that  kind  of  an  arrangement 
as  a  split  of  companies  or  an  allocation  of  product? 
Is  that  how  that  is  referred  to  in  the  business? 

A.  No.  If  there  is  a — I  imagine  if  there  is  a 
certain  company's  x>roducts  or  a  portion  of  it  allo- 
cated to  the  theatres  by  the  distributors,  we  refer 
to  it  as  a  split. 

Q.  Looking  at  it  from  the  point  of  view  of  the 
theatre,  the  arrangement  I  am  describing  is  where 
a  group  of  theatres  get  together  and  agree  to  di- 
vide the  product  of  the  film  companies  in  a  certain 
way,  that  is,  they  agree  among  themselves  who  is 
to  get  what  pictures  of  what  companies,  and  then 
the  distributors  go  along  with  and  enter  into  that 
arrangement.  Do  you  have  a  term  for  that  kind  of 
an  arrangement? 

A.  No.  I  don't  think  there  is  a  term  that  I 
know  of. 

Q.     There  is  no  specific  term? 

A.    If  that  happens,  I  don't  know  of  any  term. 

Q.  Did  you  know  of  the  existence  of  such  an 
arrangement  in  the  Inglewood  area?  [282] 

A.     No,  I  did  not. 

Q.    You  never  knew  about  that?  A.     No. 

Q.    Mr.  Pirosh  never  told  you  about  it? 

A.     No. 

Q.     Now,  having  in  mind  that  same  kind  of  an 
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arrangement,  did  you  know  of  an  arrangement  as 
part  of  that  deal  in  the  Inglewood  area  wiiereby 
the  fihii  companies,  despite  the  arrangements  as  to 
what  theatres  would  get  what  pictures,  sent  out 
bid  letters?  Did  you  know  there  was  such  an  ar- 
rangement ? 

A.  I  know  there  was  bidding  in  the  Inglewood 
area. 

Q.    You  just  know  there  was  bidding? 

A.    Yes. 

Q.  You  don't  know  that  there  was  an  advance 
arrangement  as  to  who  was  to  get  the  pictures  even 
before  the  bids  were  sent  out? 

A.  No,  because  Mr.  Pirosh  was  assigned  to  all 
bidding  situations,  and  that  came  under  his  juris- 
diction. 

Q.  So  if  anybody  knows  about  it,  it  is  Mr. 
Pirosh?  A.    Yes. 

Q.    You  didn't  discuss  that  with  Mr.  Bertero? 

A.    No. 

Q.     Or  Mr.  Bowser?  A.     No.  [283] 

Q.  Who  was  Mr.  Bowser,  by  the  way,  in  1949, 
1950  and  1951? 

A.  Mr.  Bowser  was  the  general  manager  of  Fox 
West  Coast  Theatres. 

Q.  Now,  we  were  talking  yesterday,  too,  about 
the  product  that  Fox  was  playing  first  run  in  1949, 
that  is  the  product  of  Loew's,  Twentieth  Century- 
Fox,  and  Universal.  Did  you  try  to  get  RKO  pic- 
tures on  a  general  basis  in  1949  on  behalf  of  Fox? 
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A.  I  don't  know  what  you  mean  by  on  a  general 
basis. 

Q.  That  is,  did  you  try  to  get  them  regularly 
for  the  Fox  theatres?  A.     No,  I  don't  recall. 

Q.    You  don't  recall?  A.     No. 

Q.  Do  you  remember  where  RKO  pictures  were 
playing  in  1949? 

Mr.  Mitchell:    On  what  run,  your  Honor? 

Mr.  Corinblit:     First  run  Los  Angeles. 

The  Witness:  I  think  the  RKO  played  their 
pictures  in  the  RKO  Hillstreet  and  Pantages  Thea- 
tre in  Holl3rvvood  generally. 

Q.  (By  Mr.  Corinblit):  In  1949,  1950  and 
1951,  did  you  on  behalf  of  Fox  try  to  get  Columbia 
pictures  on  a  regular  basis  for  Fox  theatres  first 
rim  Los  Angeles?  [284] 

A.  I  don't  recall  trying  to  get  them.  I  believe 
we  played  a  Columbia  picture.  I  don't  remember 
what  year  it  was,  though. 

Q.  Do  you  remember  where  Columbia  pictures 
were  playing  regularly  in  1949? 

A.  I  think — well,  I  don't  know  for  sure  where 
they  were  playing,  but  I  believe  they  played  some 
in  the  RKO  Downtown  and  the  Pantages. 

Q.    Just  some  of  them,  you  think  ? 

A.    As  far  as  I  recall. 

Q.  Did  you  try  to  get  in  1949,  1950  and  1951 
any  of  the  Warner  pictures  first  run  Los  Angeles 
on  a  regular  basis  ? 

A.     I  don't  believe  so.  I  think  they  played 

Q.     Did  you  try  to  get  any  of  the  Paramount 
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Mr.  Mitchell:  I  didn't  hear  the  last  part  of  the 
answer. 

The  Witness:    I  don't  believe  so. 

Q.  (By  Mr.  Corinblit) :  Did  you  try  to  get 
Paramount  product  on  a  regular  basis'? 

A.  I  believe  we  played  some  Paramount  prod- 
uct, yes,  iDut  I  don't  remember  what  year  it  was. 

Q.  You  don't  have  any  recollection  whether  in 
19-19  you  tried  to  get  Paramount  on  a  regular  basis  ? 

A.    No. 

Mr.  Corinblit:  I  would  like  to  offer  in  evidence, 
[28'")]  if  the  court  please,  the  play-off  of  Warner 
pictures  for  the  period  1949  to  1951,  RKO  pictures 
first  run — this  is  all  first  run — 1949  to  1951,  and 
Cohunbia  pictures  1949  to  1951,  at  this  time  that 
group. 

I  ^vill  ask  that  the  Warner  play-off  be  marked 
as  46-A-7,  the  RKO  be  marked  as  46-A-8  and  the 
Columbia  schedule  be  marked  as  46-A-9. 

Mr.  Mitchell:  Your  Honor,  I  wish  to  object  to 
the  Columbia  and  RKO  schedules  upon  the  ground 
that  they  are  immaterial.  Those  companies  are  not 
defendants  in  this  case.  What  they  did  with  respect 
to  first  run  has  nothing  to  do  with  the  issues. 

The  Court :  That  may  bo  jjerf  ectly  true,  but  sup- 
posing Fox  was  able  to  corral  the  entire  market? 

Mr.  Mitchell:  That  would  have  nothing  to  do 
with  this  case  because  the  market  for  RKO  and 
Columbia  pictures  is  not  a  part  of  the  issues  of  the 
case. 
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The  Court:  It  might  show  Fox  control  of  the 
entire  market. 

Mr.  Mitchell :  Yes,  but  they  are  not  charged  with 
the  control  of  RKO  or  Columbia  market. 

The  Court:    Objection  overruled. 

The  Clerk:    Exhibits  46-A-7,  -8,  and  -9.   [286] 
(The  exhibits  referred  to  were  received  in 
evidence  as  Plaintiff's  Exhibits  46-A-7,  46-A-8, 
and  46-A-9.) 

Mr.  Corinblit:  I  will  ask  that  there  be  marked 
for  identification  as  an  exhibit  United  Artists  play- 
off for  1949  to  1951. 

Mr.  Mitchell:    Same  objection,  your  Honor. 

The  Court:    Same  ruling. 

Mr.  Corinblit :    As  46-A-lO. 

The  Clerk:  Is  this  in  evidence  or  for  identifica- 
tion? 

Mr.  Corinblit:     Are  these  admitted  in  evidence? 

The  Court:  I  don't  presume  there  is  any  ques- 
tion as  to  authenticity  of  the  exhibits. 

Mr.  Corinblit:    No,  sir,  there  is  not. 

The  Clerk:    46-A-lO. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit 
46-A-lO.) 

Q.  (By  Mr.  Corinblit):  Now,  Mr.  Zabel,  in 
1949  and  1950  did  the  film  company  people  for 
Columbia  solicit  your  company  to  exhibit  Cokunbia 
pictures  on  a  regular  basis  in  the  Fox  houses'? 

A.     I  don 't  remember  exactly.  I  believe  we  played 
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some.  I  don't  know  whether  it  was  that  year  or 
not.  I  don't  know  whether  they  solicited  us  or  we 
solicited  them.  [287] 

The  Court:  You  testified  yesterday  that  Uni- 
versal solicited  them. 

The  Witness:    Yes,  Columbia. 

The  Court:    Columbia. 

The  Witness:    Yes. 

The  Court:  Universal  actually  solicited  the  pic- 
tures, but  you  don't  remember  whether  Columbia 
solicited  or  not. 

The  Witness:  As  I  recall,  we  did  play  a  Colum- 
bia picture.  There  is  one  I  happen  to  recall,  but 
I  don't  remember  w^hether  it  was  in  the  year  1949 
or  1950. 

Q.  (By  Mr.  Corinblit) :  Now,  turning  for  a 
moment  to  the  RKO  picture.  RKO  solicited  Fox 
to  exhibit  their  pictures  on  a  regular  basis  in  1949, 
did  they  not? 

A.     I  don't  remember.  I  don't  believe  so. 

Mr.  Mitchell:  You  are  still  talking  about  first 
run? 

The  Witness:    Yes. 

Mr.  Corinblit:    Yes,  first  run. 

Q.  (By  Mr.  Corinblit) :  Did  the  Warner  Com- 
pany solicit  Fox  to  exhibit  their  pictures  on  a  regu- 
lar basis  first  run?  A.     I  don't  recall. 

Q.  And  did  the  Paramount  Company  solicit  Fox 
to  exhibit  their  pictures  on  a  regular  basis  first 
run? 

A.    I  believe  we  played  some   Paramount  pic- 
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tures.  Whether  they  solicited  us  or  we  them  I  don't 
remember.   I   don't   remember   whether   it   was   in 
1949  or  1950  or  prior  to  that.  [288] 

Q.  With  respect  to  the  Paramount  pictures  my 
question  is,  did  they  solicit  you  to  play  their  pic- 
tures on  a  regular  basis  in  the  Fox  Theatres? 

A.  I  don't  understand  what  you  mean  by  a  regu- 
lar basis. 

Q.  Well,  I  know  that  you  played  a  Paramount 
picture  now  and  again  or  you  might  play  a  Warner 
picture  now  and  again  or  perhaps  even  RKO  pic- 
ture now  and  again,  but  my  question  is  whether 
on  a  regular  basis  they  regularly,  as  their  pictures 
came  out,  came  to  Fox  and  said,  "Will  you  play 
our  picture,  will  you  play  our  picture"? 

A.     I  don't  believe  so. 

Q.  And  that  same  answer  is  true  as  to  RKO  and 
the  same  answer  is  true  as  to  Columbia  and  the 
same  answer  is  true  as  to  Warners  and  the  same 
answer  is  true  as  to  Paramoimt,  is  that  right? 

A.    I  believe  so,  yes. 

The  Court:     May  I  ask  a  question? 

Mr.  Corinblit:    Certainly. 

The  Court :  During  this  period  of  time  was  there 
enough  Fox  pictures  to  take  eare  of  your  needs  or 
was  it  necessary  to  get  pictures  from  the  other 
companies  ? 

Mr.  Mitchell:     First  run. 

The  Witness :  Generally,  I  believe,  we  had  enough 
[289]  Fox  pictures  to  take  care  of  our  needs. 

The  Court:     It  was  only  now  and  then,  if  you 
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didn't  have  enough  Fox  pictures  that  you  went  out 
and  got  pictures  from  some  other  company,  is  that 
right  ? 

The  Witness:     That  is  true. 

Q.  (By  Mr.  Corinblit)  :  It  is  true,  Mr.  Zabel, 
is  it  not,  that  when  you  bought  pictures  in  operat- 
ing your  buying  policy,  you  were  trying  to  make 
as  much  money  as  you  could  for  the  Fox  Theatres, 
isn't  that  correct?  A.     That  is  correct. 

Q.  And  there  were  times  when  there  were  very 
good  pictures  of  Warners  or  RKO  or  Columbia  or 
Paramoimt  that  would  have  helped  you  make  more 
money  in  your  Fox  Theatres  than  to  play  the  pic- 
tures you  had,  isn't  that  true? 

A.  Well,  Fox  Twentieth  Century  —  Twentieth 
Century-Fox  o^^Tled  the  Fox  West  Coast  Theatres 
and  they  wanted  an  outlet  for  their  pictures  and 
they  used  their  own  theatres  first. 

Q.  Now,  let  us  talk  about  the  theatres  that 
weren't  playing  Twentieth  Century-Fox  product  in 
1949. 

Let  us  talk  about  it  at  a  time  prior  to  Novem- 
ber 1949.  You  owTied  Loew's  State  Theatre.  You 
owned  the  Egyptian  Theatre  and  you  owned  the 
Wilshire  Theatre  on  Wil shire  Boulevard.  They 
weren't  playing  Fox  product,  were  they,  regularly, 
if  at  all?  A.     In  1949?  [290] 

Q.    Yes. 

A.     Well,  I  don't  recall  just  when. 

Q.  Perhaps  you  would  want  to  take  a  look  at 
the  Loew's  play-off. 
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I  show  you  Exhibit  46-A-4,  Mr.  Zabel,  1949,  and 
show  you  with  respect  to  Loew's  pictures  that  you 
were  playing  in  the  Los  Angeles,  Wilshire  and 
Egyptian,  isn't  that  true^  A.     Yes. 

Q.  Now,  those  theatres,  with  respect  to  those 
theatres  certainly  there  were  occasions  when  there 
were  pictures  of  Paramount  or  Warner  or  Colum- 
bia or  RKO  which,  if  you  had  had  them,  you  might 
have  made  more  money  than  you  made  just  playing 
those  pictures,  isn't  that  right? 

A.  I  don't  know.  Looking  at  the  titles  of  these 
pictures  they  were  some  of  the  best  pictures  made 
during  that  year. 

Q.     That  is  the  Loew's  pictures?  A.     Yes. 

Q.  Now,  were  they  all  the  best  pictures — was  it 
true  all  the  time  you  had  the  best  pictures  in  the 
house  that  you  could  get? 

A.  I  don't  think  so,  but  I  don't  know  that  we 
could  get  all  the  best  pictures. 

Q.  The  question  is  did  you  try  to  get  the  best 
pictures  from  Warners,  from  RKO,  from  Columbia, 
from  Paramount?  [291] 

A.     No. 

Q.  Now,  wasn't  that  against  the  best  interests  of 
your  company?  A.     Not  necessarily. 

Q.  It  wasn't  against  the  best  interests  of  your 
company  if  you  didn't  try  to  get  the  best  pictures 
you  could,  is  that  the  arrangement? 

A.  No,  it  is  not  necessarily  to  make  the  most 
money  on  the  best  pictures  all  the  time. 

Q.    What  other  standard  did  you  have  of  buying 
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pictures  for  Fox  at  that  time  other  than  trying  to 

make  the  most  money? 

A.  Fox  owned  the  Fox  Theatres  and  they 
wanted  to  play  their  pictures  in  the  Fox  Theatres. 

Q.     Now,  Mr.  Zabel 

A.     Is  that  what  you  want? 

Q.  I  am  referring  to  those  theatres  that  did  not 
play  Fox  product. 

My  question  is,  other  than  trying  to  make  the 
most  money  for  Fox,  and  you  have  testified  that 
that  necessarily  wasn't  the  standard  because  you 
didn't  go  after  the  best  pictures  from  the  other 
companies,  now  I  want  to  know  what  else  you  were 
trying  to  do  other  than  trying  to  make  the  most 
money  for  Fox. 

A.  I  was  trying  to  make  the  most  money  for 
Fox. 

Q.  Yet  you  did  not  go  after  the  best  pictures 
from  [292]  these  four  companies,  isn't  that  right? 

A.  You  don't  always  make  the  most  money  on 
the  best  pictures. 

Q.  Now,  as  a  matter  of  fact,  in  not  going  after 
this  product,  you  didn't  even  know  what  terms  you 
could  get  from  these  companies  for  their  pictures? 

A.  We  had  enough  pictures  that  we  thought  we 
could  buy  from  the  company  and  they  were  satis- 
factory and  we  made  substantial  money  on  them. 

Q.  Now,  it  is  a  fact,  isn't  it,  Mr.  Zabel,  that  the 
reason  you  didn't  go  after  the  product  of  these  four 
companies  is  that  in  Los  Angeles  in  1949  there  was 
an  arrangement  whereby  Fox  would  not  try  to  get 
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the  pictures  of  these  companies  and  the  theatres 
that  were  playing  those  companies'  product  would 
not  try  to  get  the  pictures  that  Fox  was  playing, 
isn't  that  correct? 

A.     I  don't  know  of  any  arrangement. 

Q.     You  don't  know  of  any  such  arrangement? 

A.    No. 

Q.  As  a  matter  of  fact,  that  exact  arrangement 
was  in  force  in  Los  Angeles  at  least  from  1945  to 
1949,  isn't  that  correct  ? 

A.     I  don't  know  of  any  arrangement. 

Q.  Now,  did  you  know  that  Warners  or  did  you 
learn  that  Warners,  the  Warners  Theatres  never 
tried  to  get  Loew's  [293]  pictures  in  19491  Did  you 
know  that?  A.     No,  I  didn't  know  that. 

Q.  Did  you  know  that  the  RKO  Theatres  never 
tried  to  get  Loew's  pictures  in  1949?  A.     No. 

Q.  Did  you  know  that  the  Paramount  houses  in 
this  area  never  tried  to  get  any  Loew's  pictures  in 
1949? 

A.  Well,  I  believe  that  these  companies  had 
their  own —  owned  their  OAvn  theatres  at  that  time 
except  the  Paramount,  and  I  believe  Paramount 
had  a  franchise  with  those  theatres. 

The  Court:  The  question  is  not  what  you  believe. 
The  question  is  do  you  know. 

The  Witness:    I  know. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit) :  Now,  with  respect  to 
Universal  pictures  that  you  testified  the  Fox  Thea- 
tres played  over  a  period  of  five  years,  you  know, 
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don't  you,  that  the  RKO  Theatres  never  tried  to 
get  those   Universal   pictures   during  that   period, 
don't  you? 

A.  Well,  I  don't  know  whether  they  tried  to  get 
them  or  not,  but  I  do  know  Mr.  Scully  wanted  a 
group  of  theatres  from  us  and  he  wanted  those  the- 
atres to  play  his  pictures. 

Q.  And  year  in  and  year  out  from  '49  to  '50 
RKO  never  tried  to  get  Universal  pictures  for  their 
theatres,  isn't  that  correct?  [294] 

A.  Well,  as  I  understand  they  thought  they 
weren't  good  box  office  pictures  and  wouldn't  play 
them. 

Q.  RKO  thought  they  weren't  good  box  office 
pictures  ?  A.    I  understand  that. 

Q.  None  of  the  Universal  pictures,  they  thought, 
were  good  box  office  pictures? 

A.     They  just  couldn't  pick  the  good  ones. 

Q.  Even  with  respect  to  the  good  pictures  RKO 
didn't  try  to  get  those  pictures? 

A.     I  don't  know  if  they  did  or  not. 

Q.  You  know  that  you  never  had  to  compete 
with  RKO  for  Universal  pictures? 

A.  Because  Mr.  Scully  wanted  to  sell  them  to 
our  theatres  when  he  asked  for  them. 

Q.    RKO  never  tried  to  interfere  with  that? 

A.     I  don't  know. 

Q.    Warners  never  tried  to  interfere  with  that? 

A.  I  think  Warners  was  in  the  same  position  we 
were  when  we  got  Fox  productions,  because  War- 
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ners  owned  their  theatres  and  wanted  their  pictures 

played  in  their  theatres. 

Q.  My  question  is  simply  whether  or  not  you 
know  Warners  never  tried  to  interfere  with  Fox — 
that  Fox  had  Universal  pictures  for  that  five-year 
period  ? 

A.     I  don't  know  what  Warners  did. 

Q.  Now,  Mr.  Zabel,  we  now  have  in  evidence 
the  play-off  [295]  from  all  of  the  companies,  all 
eight  companies  from  1949  through  1951. 

Now,  I  wonder  if  you  can  answer  this  question. 
In  1949  isn't  it  a  fact  that  if  Fox  bought  a  picture 
first  run  in  this  city  of  Los  Angeles  that  your  com- 
pany would  not  permit  any  other  independent 
theatre  or  any  other  theatre  to  play  that  picture 
first  run  with  the  single  exception  of  the  United 
Artists  Theatre  downtown.  Isn't  that  truel 

A.     I  think  that  is  correct. 

Q.  And  isn't  it  a  fact  that  that  policy,  on  behalf 
of  Fox,  existed  not  only  in  1949  Ixit  at  least  from 
1945  on? 

Mr.  Mitchell:  I  object  to  the  earlier  date,  your 
Honor.  lie  keeps  trying  to  slip  back  into  earlier 
periods  and  I  think  they  are  immaterial  in  this 
lawsuit. 

The  Court:     Objection  overruled. 

The  Witness:  Fox  owned  the  pictures  and  owned 
the  theatres  and  they  played  their  pictures  in  their 
theatres. 

The  Court:  That  is  not  the  question.  I  assume 
that  if  Fox  had  the  right  to  play  pictures  first  run 
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in  Los   Angeles   that   Fox   objected   to   any   other 

company  i:)laying  first  run  of  those  pictures. 

The  Witness:  Any  other  theatre  in  the  metro- 
politan area. 

The  Court:  It  was  an  exclusive  right,  was  it 
not? 

The  Witness:    Yes,  sir.  [296] 

The  Court:  It  was  an  exclusive  right  and  Fox 
insisted  it  be  exclusive. 

The  Witness:     That  is  true. 

The  Court:    Nobody  else  could  play  the  picture. 

The  Witness:    That  is  true. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Zabel,  we 
were  talking  yesterday  about  downtown  Los  An- 
geles first  run. 

I  want  to  get  absolutely  clear  that  you  remember 
in  1949  when  the  Fox  Theatres  were  playing  Loew's 
pictures  first  run,  that  is  Egyi)tian,  the  Wilshire 
and  the  Los  Angeles,  you  were  not  bidding  for 
Loew's  pictures  at  that  time.  There  was  no  bid- 
ding set  up  in  1949? 

A.     I  don't  believe  we  were. 

Q.  Now,  do  you  know  Mr.  Joseph  Schenck,  Mr. 
Zabel?  A.    Yes,  sir. 

Q.  And  who  did  you  know  Mr.  Schenck  to  be 
in  1949? 

A.  I  believe  at  that  time  he  was  head  of  the 
United  Artists  Theatre  Circuit. 

Q.  What  connection  did  he  have  with  the  de- 
fendant Fox  West  Coast? 

A.    Fox  West  Coast? 
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Q.    Yes. 

A.  I  don't  believe  he  had  any  connection  with 
Fox  West  Coast. 

Q.     1949,  Mr.  Zabel.  [297] 

A.  I  believe — was  that  when — we  were  still  op- 
erating in  the  United  Theatres? 

Q.  Yes.  Now^,  what  connection  did  he  have  with 
your  company  when  you  were  doing  that? 

A.  Didn't  have  any  connection  with  our  com- 
pany. He  owned  United  Theatres  Circuit,  owned  a 
portion  of  the  grouj)  of  theatres  that  w^ere  in  the 
United  West  Coast  Theatres. 

Q.  And  in  addition  to  owning  a  portion  of  the 
theatres  that  were  in  that  circuit — I  will  withdraw 
that. 

Now,  do  you  know  what  connection  he  had  with 
Twentieth  Century-Fox,  what  other  connection — 
did  you  know  him  to  have  any  connection  with 
Twentieth  Century-Fox  in  1949? 

A.  Well,  I  think  he  was — I  don't  know  what 
his  title  was,  but  he  worked  for  Twentieth  Century- 
Fox  at  the  studio. 

Q.  And  what  was  his  responsibility,  if  you 
know? 

A.  I  imagine  the  studio  was  his  big  responsibil- 
ity. I  don't  know  what  his  responsibilities  were, 
but  I  imagine  he  was  one  of  the  executives  at  the 
studio. 

Q.     He  was  one  of  the  executives? 

A.     Yes. 

Q.     So  Mr.  Schenck  at  the  same  time  was  an  ex- 
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ecutive  at  the  studio  and  at  the  same  time  had  the 
interest  in  the  groiij)  of  theatres  that  you  and  his 
company  operated  jointly,  is  that  right? 

A.  Well,  I  guess  he  was  a  stockholder  in  the 
United  [298]  Artists  Theatres,  yes.  I  don't  know 
whether  he  owned  it. 

Q.  ^Vnd  his  company  and  your  company  oper- 
ated these  theatres  jointly,  isn't  that  right? 

A.     Our  company  operated  them. 

Q.    Your  company  operated  them? 

A.    Yes. 

Q.  His  company,  however,  was  represented  on 
the  board  of  directors,  weren't  they?  [299] 

Mr.  Mitchell:     Of  what  company? 

Mr.  Corinblit:  Of  the  company  operating  the 
United  Artists-Fox  West  Coast  circuit  of  theatres. 

The  Witness:  Well,  I  don't  remember.  I  think 
the  Service  company  was  operating  the  theatres, 
if  I  am  not  mistaken. 

Q.  (By  Mr.  Corinblit)  :  But  his  company  was 
represented  on  the  board  of  directors,  though,  of 
the  company  owning  the  Fox-United  Artists  circuit 
of  theatres? 

A.  I  believe  they  were  on  the  United  West  Coast 
Theatres.  I  believe  he  had  some  directors. 

Q.     On  the  board  of  directors?  A.    Yes. 

Q.    How  about  officers?  A.     I  don't  know. 

Q.  Don't  you  remember  that  they  had  repre- 
sentatives among  the  officers? 

A.     No,  I  don't  remember. 

Q.    Mr.   Zabel,  I  think  yesterday  you  testified 
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that  the  Loyola  Theatre,  that  you  would  have  ex- 
pected the  Loyola  Theatre  to  be  a  better  theatre 
in  terms  of  gross  receipts  than  the  Uptown  The- 
atre. 

Do  you  remember  the  approximate  seating  in 
the  Uptown?  A.     About  1700  seats.  [300] 

Q.  1700  seats,  and  do  you  remember  the  ap- 
proximate seating  in  the  Loyola? 

A.    Around  1200. 

Q.  Around  1200.  So  there  was  500  seats  more 
in  the  Uptown  than  there  were  in  the  Loyola 
Theatre,  right?  A.     Yes. 

Q.  Then  you  testified  that  the  Loyola  Theatre 
was  a  better  theatre  than  the  Uptown.  I  take  it 
that  if  the  Paradise  Theatre — do  you  know  the 
Paradise  Theatre? 

A.    Yes,  I  know  where  it  is. 

Q.  That  is  just  two  or  three  blocks  from  the 
Loyola,  isn't  it?  A.     I  believe  so. 

Q.  It  was  built  in  1950  and  the  Loyola  was  built 
in  1945? 

A.     I  believe  those  are  the  approximate  dates. 

Q.  And  from  a  physical  point  of  view,  it  is  at 
least  as  handsome  and  as  comfortable  and  as  good 
a  theatre,  from  a  physical  point  of  view,  as  the 
Loyola,  certainly,  isn't  that  right? 

A.     I  don't  know  whether  it  is  or  not. 

Q.    Have  you  ever  been  in  the  Paradise? 

A.    Yes. 

Q.     Don't  you  have  an  opinion  on  that  point? 

A.     Yes.  I  think  our  theatre  is  pretty  nice.  [301] 


vs.  Paradise  Theatre  BJdg,  Corp.  et  al.      283 

(Testimony  of  Edwiii  F.  Zabel.) 

Q.  I  am  sure  you  would  thiiilv  that.  The  ques- 
tion is  whether  you  are  willing  to  admit  that  the 
Paradise  is  just  as  nice  as  the  Loyola,  if  not 
nicer. 

A.  I  don't  know  whether  it  is  nicer.  I  don't 
know  about  a  comparison.  I  know  our  theatre  is 
very  nice  and  the  Paradise  is  a  newer  theatre. 

Q.  You  would  expect  the  Paradise  Theatre  to 
be  a  better  theatre  than  the  Uptown  Theatre,  too, 
wouldn't  you?  A.     I  don't  know. 

Q.  Xow,  Mr.  Zal^el,  yesterday  in  answer  to  the 
court's  questions  at  the  end  of  the  day  with  respect 
to  the  Universal  deal,  you  remember  you  testified 
you  made  a  deal  with  Mr.  Scully,  and  as  a  result  of 
that  deal  you  had  Universal  product  for  over  a 
period  of  five  years. 

I  want  to  ask  you  first,  do  you  know  as  a  matter 
of  fact  whether  or  not  before  you  had  the  discus- 
sion with  Mr.  Scully,  Mr.  Skouras  had  had  a  discus- 
sion with  the  president  of  Universal. 

A.     No. 

Q.    You  don't  know  that  one  way  or  the  other? 

A.     No. 

Q.  You  don't  know  whether  that  had  been 
worked  out  even  before  you  had  a  conversation 
with  Mr.  Scully?  A.     No. 

Q.  After  you  testified  as  to  the  arrangement 
and  the  [302]  result,  that  you  had  five  years  of 
j)roduct  of  Universal,  the  court  asked  you  some 
questions  about  the  terms,  and  I  think  you  testi- 
fied  that   each   picture    coming   off   the    line   was 
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negotiated  for  separately,  except  that  you  would 
say  that  maybe  sometimes  you  would  negotiate  for 
five  pictures  at  a  time. 

Was  that  your  testimony,  that  you  negotiated 
each  picture  separately"? 

Mr.  Mitchell:  What  his  testimony  was  is  in  the 
record,  your  Honor.  I  don't  think  that  is  a  proper 
question.  I  object  to  it  on  that  ground.  What  his 
testimony  is  is  in  the  record. 

Mr.  Corinblit:  I  thought  I  would  save  time  by 
not 

The  Court:  My  recollection  of  the  testimony 
was  that  some  previous  time  they  had  negotiated 
the  pictures  in  groups  of  five  at  a  time  or  for  a 
season,  ])ut  at  the  present  time  they  were  negotiat- 
ing one  picture  at  a  time. 

Mr.  Corinblit:  That  is  during  the  period  of 
time  Mr.  Zabel  was  talking  about. 

The  Court:  That  is  1949,  1950  and  1951.  That 
is  my  understanding  of  the  testimony. 

Q.     (By  Mr.  Corinblit)  :    Is  that  right  ^ 

A.  I  believe  that  is  true.  As  far  as  I  remember, 
if  was  in  1950  and  1951  we  negotiated  one  picture 
at  a  time  for  each  theatre. 

Q.  What  do  you  mean  by  the  word  negotiate  as 
you  use  [303]  it  there?  Do  you  mean  you  w^ould 
start  out  with  one  figure  and  the  film  companies 
would  start  out  with  another  figure,  and  then  when 
you  were  all  through,  you  might  work  out  some- 
thing in  the  middle  or  work  out  another  figure-  is 
that  what  you  mean? 
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A.     It  could  possibly  be,  yes. 

Q.  That  is  \Yhat  you  mean  by  the  term  nego- 
tiate ?  A.     Yes. 

Q.  First,  Mr.  Zabel,  let  me  ask  you  a  question. 
Isn't  it  a  fact  that  contrary  to  that  agreement  you 
had  an  agreement  mth  Universal  in  1949,  1950  and 
1951  that  virtually  every  picture  that  was  to  be 
played  in  the  Fox  theatres  was  to  be  played  on  a 
particular  term,  specific  term? 

A.     Xo,  I  don't  agree  with  that. 

Q.  Didn't  you  have  an  agreement  that  virtually 
every  picture  was  to  be  played  on  a  20  to  40  per 
cent  sliding  scale? 

A.  Generally  a  sliding  scale  didn't  vary  as  far 
as  20  to  40  per  cent,  but  the  figures  might  vary,  de- 
pending on  the  year  they  were  playing. 

Q.  Xow,  my  question  is  as  to  the  terms,  not  the 
result.  The  fact  is  that  you  had  an  understanding 
with  them  that  every  x^icture  coming  off,  with 
very,  very  rare  exceptions,  would  be  played  at 
fixed  terms,  20  to  40  per  cent  sliding  scale,  and  we 
will  go  into  what  that  means  in  a  minute — isn't 
that  a  [304]  fact? 

A.  We  generally  played  most  jnctures  on  a  slid- 
ing scale. 

Q.  I  am  talking  about  a  particular  sliding  scale, 
20  to  40  per  cent  sliding  scale. 

A.  Most  all  sliding  scales  were  20  to  40  per  cent, 
as  I  recall. 

Q.  Then  it  was  your  understanding  you  did 
have   an   arrangement   with   Universal   that   every 
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picture  coming  off  would  be  played  at  20  to  40  per 

cent  sliding  scale?  A.     No,  we  did  not. 

Q.    With  rare  exceptions. 

A.     Some  were  played  flat  rental. 

Q.  How  many  would  you  say  were  played  flat 
rental  ?  More  than  three  ? 

A.  Generally  we  played  double  bill.  Sometimes 
there  was  a  flat  rental  price  negotiated  for  the 
pictures  and  there  may  have  been  some  situations 
where  they  played  two  pictures  on  one  scale,  too. 
I  don't  recall.  I  would  have  to  check  the  record. 

The  Court:  Mr.  Witness,  let's  stop  a  minute. 
Isn't  it  true  when  you  play  a  double  bill,  the  lower 
half,  the  poorer  picture,  you  played  that  usually  on 
a  flat  basis? 

The  Witness :    Generally  we  do. 

The  Court:  And  the  top  of  the  bill,  the  better 
picture,  [305]  is  played  on  a  sliding  scale  basis'? 

The  Witness:     Yes. 

The  Court:  So  when  you  say  the  poorer  picture 
from  Universal  was  played  at  the  bottom  half  of 
the  bill,  it  was  on  a  flat  basis  as  a  general  rule? 

The  Witness :  As  a  general  rule,  but  there  are  oc- 
casions when  you  put  them  on  one  sliding  scale, 
two  pictures  for  the  percentage,  and  they  divided 
that  up  the  way  they  wished.  I  don't  recall  whether 
any  of  these  pictures  played  that  way  or  not.  I 
would  have  to  check  the  records  to  see  if  they  were 
all  on  the  same  20  to  40  per  cent. 

Q.  (By  Mr.  Corinblit) :  I  want  to  give  you  a 
chance  to  check  your  records  right  now,  Mr.  Zabel. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      287 

(Testimony  of  Edwin  F.  Zabel.) 

Mr.  Corinblit:  I  will  show  counsel  the  cut-off 
cards  of  Universal  in  the  Ritz  Theatre,  1949-50, 
and  I  believe  1950-51,  and  United  Artists — I  will 
descri])e  these  by  series — United  Artists  series  pic- 
tures 101,  series  pictures  621,  and  series  beginning 
681,  and  the  series  beginning  901. 

I  ask  that  the  four  in  that  group  for  the  United 
Artists  Theatre  downtown  be  marked  as  a  single 
exhibit  next  in  order.  Exhibit  47-A. 

Mr.  Johnston:    What  theatre? 

Mr.  Corinblit:     United  Artists  Theatre. 

Mr.  Johnston:    What  period  of  time?  [306] 

Mr.  Corinblit :  Roughly  the  period  is  1949  through 
1951,  and  I  will  ask  that  these 

Mr.  Johnston:  I  am  going  to  object  to  the  in- 
troduction  

The  Court:  Just  a  minute.  He  is  trying  to 
identify  the  exhibits. 

Mr.  Johnston:     All  right. 

The  Clerk:  Mr.  Corinblit,  the  other  will  be 
47-A-l. 

(The  exhibit  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  47-A-l  for  identifica- 
tion.) 

Mr.  Corinblit:  The  United  Artists  group  will 
be  47-A-l. 

I  will  ask  that  the  cut-off  cards  for  Universal 
for  the  Ritz  Theatre,  series  681  and  the  series  be- 
ginning 901  be  marked  as  47-A-2. 

The  Clerk:    47-A-2. 

(The    exhi]:)it    referred    to    was    marked    as 
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Plaintife's  Exhibit  No.  47-A-2  for  identifica- 
tion.) 

Mr.  Corinblit:  Then  I  will  ask  that  the  cut-off 
cards  for  the  Guild  Theatre  with  series  681  be 
marked  as  47-A-3. 

(The  exhibit  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  47-A-3  for  identifica- 
tion.) 

The  Court:    Which  was  the  first  theatre? 

Mr.  Corinblit:  The  first  one  was  the  United 
Artists  [307]  downtown,  the  second  was  the  Ritz 
Theatre,  and  the  third  was  the  Guild  Theatre. 

Counsel,  I  will  show  you  the  exhibits  marked 
47-A-2  and  47-A-3. 

The  Court:    These  are  just  for  identification. 

Mr.  Corinblit:    Yes,  just  for  identification. 

At  this  time,  your  Honor,  I  would  like  to  offer 
in  evidence  Exhibits  47-A-2  and  47-A-3. 

Mr.  Johnston:    Those  are  what  theatres? 

Mr.  Corinblit:    The  Ritz  and  the  Guild  Theatres. 

Mr.  Johnston:  I  have  no  objection  to  any  of 
them  with  the  exception  of  the  United  Artists, 
which  is  not  a  Fox  West  Coast  operation. 

The  Court:  47-A-2  and  47-A-3  will  be  received 
in  evidence. 

The  Clerk:    Exhibits  47-A-2  and  47-A-3. 

(The  exhibits  referred  to  were  received  in 
exidence  and  marked  as  Plaintiff's  Exhibits 
47-A-2  and  47-A-3.)   [308] 

The  Court:    47-A-2  and  47-A-3. 
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Q.  (By  Mr.  Corinblit)  :  Now,  the  Ritz  Theatre 
was  a  Fox  theatre  in  1949,  '50  and  '51? 

A.     Yes. 

Q.  Mr.  Zabel,  I  will  ask  you  to  look  at  Exhibit 
47-A-2  and  I  will  take  this  subject  to  correction 
of  counsel,  is  a  cut-off  card  for  Universal  for  the 
Fox,  Ritz  Theatres.  Perhaps,  may  I  explain  what 
a  cut-off  card  is,  your  Honor? 

The  Court:  Yes.  I  think  the  witness  should  ex- 
plain it  or  you  should  or  you  can  stipulate  as  to 
what  it  means. 

Mr.  Corin])lit:  I  think  we  can  stipulate  as  to 
what  a  cut-off  card  is.  We  have  done  it  before. 

A  cut-off  card,  ladies  and  gentlemen  of  the  jury, 
is  a  record  which  the  film  company  keeps  of  each 
picture  that  it  distributes. 

Ordinarily  a  cut-off  card  is  set  up  for  each  par- 
ticular theatre,  and  for  that  theatre  they  have  the 
list  of  all  of  the  pictures  that  they  are  releasing 
in  a  given  season —  one  card  for  '49  for  the  Ritz 
Theatre,  one  card  for  '50  for  the  Ritz  Theatre,  one 
card  for  '51  for  the  Ritz  Theatre  and  so  on. 

On  the  cut-off  card  they  have  the  name  of  the 
picture  and  then  the  terms  that  have  been  negoti- 
ated —  that  is  what  the  terms  were  that  the 
X)artios  agreed  to  pay  for  the  film.  [309] 

They  also  have  the  date  on  which  the  picture 
was  played  and  then  finally  they  will  have  the 
amount  of  money  actually  paid  by  the  theatre  for 
the  picture. 

The  Court:    Is  that  stipulated  to? 
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Mr.  Westbrook:    Just  a  moment,  if  your  Honor  , 
please.  " 

Your  Honor,  that  description  is  generally  ac- 
ceptable except  I  think  coimsel  will  agree  that  the 
terms  are  not  always  complete  as  shown  on  the  dis-  j 
tributor's  cut-off  card,  and  it  is  very  frequently 
necessary  to  refer  to  the  film  licensing  agreement 
to  determine,  for  example,  that  would  be  true  in 
the  case  of  a  sliding  scale  because  you  w^ouldn't 
know  what  the  scale  was  from  the  cut-off  card.  You 
would  have  to  go  to  the  individual  scale  for  each 
theatre  as  shown  on  the  film  licensing  agreement. 

Is  that  not  correct,  counsel? 

Mr.  Corinblit:  That  is  sometimes  true,  yes.  You 
do  not  have  on  the  cut-off  card  the  actual  scale. 

Mr.  Westbrook:  That  is  true  in  all  instances 
with  a  sliding  scale. 

Mr.  Corinblit:  Yes.  And  when  referring  to  a 
sliding  scale  they  are  referring  to  a  term  outside 
of  the  cut-off  card,  but  we  will  explain  that  to  the 
jury  a  little  fuller. 

Q.     Now,  looking  at  Exhibit  47-A-2 

Mr.  Johnston:  Will  you  make  clear  that  these 
documents  are  Universal  documents  and  not  Fox 
West  Coast?  [310] 

Mr.  Corinblit:  These  documents  are  maintained 
by  the  film  company  and  not  by  Mr.  Johnston's 
client,  the  Fox  West  Coast  Company. 

They  have  separate  records.  They  have  their 
own  records  that  have  the  same  data. 
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Mr.  Johnston:  I  think  that  is  an  assumption 
that  may  be  unwarranted. 

The  Court:  Have  similar  data.  Let  us  put  it 
that  way. 

Mr.  Johnston:     Maybe. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Zabel,  Plaintiff's 
Exhibit  47-A-2  shows  that  during  the  '48  to  '49 
season  there  were  i^layed  in  the  Ritz  Theatre 
roughly  eiglit  pictures  on  first  run — 28  pictures. 

Mr.  Westbrook:    28  Universal  pictures. 

Mr.  Corinblit:    Yes,  28  Universal  pictures. 

The  Court:  Mr.  Corinblit,  let  us  stop  now  and 
define  what  you  moan  by  *' season."  You  said  "'48- 
'49  season"  and  let  the  jury  understand  what  you 
are  talking  about  by  "season." 

Mr.  Corinblit:  In  the  motion  picture  business 
the  customary  season  in  the  past  has  been,  al- 
though there  is  some  variation  now  I  believe,  to 
figure  the  motion  picture  season  from  September 
of  1949  to  August  31  of  the  following  year.  It  is  a 
fiscal  year.  Beginning  in  the  fall  and  running  to 
the  next  fall.  [311] 

They  don't  begin  from  January  1  to  January  1, 
but  from  September  1  to  September  1.  That  is 
called  a  "season,"  and  since  they  overlap  two  years 
you  would  have  to  call  it  the  '48- '49  season  or  '49- 
'50  season. 

I  am  now  referring  to  the  '48- '49  season. 

Q.  Now,  of  those  pictures,  Mr.  Zabel,  of  this 
approximately  28  pictures,  26  of  them  played  on 
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the  exact  same  scale  agreement,  20  to  40  per  cent 

sliding  scale. 

Two  of  them  played  at  flat  rental  and  the  flat 
rental  was  the  same,  $400  for  the  year. 

The  Court:  Wait  a  minute.  Let  the  witness  say 
"Yes"  or  "No."  Don't  you  do  the  testifying. 

Mr.  Corinblit:     Yes,  your  Honor. 

Mr.  Mitchell:    May  he  explain  his  answer  also? 

The  Court:    Yes,  he  may  explain  if  he  wishes  to. 

The  Witness:  This  is  not  complete.  It  says  here 
from  40  to  20  per  cent,  ])ut  I  do  not  know  what 
the  increments  are  in  the  sliding  scale.  The  in- 
crements can  vary. 

Q.     (Bj  Mr.  Corinblit)  :    All  right. 

A.     Depending  on  the  basic  expense. 

The  Court :  As  far  as  that  record  is  concerned  it 
shows  the  same  sliding  scale. 

The  Witness:  This  shows  that  the  percentages 
vary  from  40  to  20  per  cent  on  a  sliding  scale  but 
the  sliding  scale  may  be  different  on  each  picture. 

Q.  (By  Mr.  Corinblit)  :  As  far  as  this  record 
is  concerned  itself,  it  shows  20  to  40  per  cent  slid- 
ing scale,  isn't  that  right?  A.    Yes. 

Q.  Now,  for  the  next  year,  for  the  year  '50-'51 
there  are  approximately  32  pictures  that  are  played 
and  with  the  exception  of  three  pictures,  which  are 
each  played  for  $400,  every  single  one  of  them  is 
20  to  40  per  cent  sliding  scale,  is  that  correct? 

A.  Yes,  however,  generally  the  increment  change 
may  be  set  up  for  a  year  because  they  are  based  on 
a  basic  figure  and  they  were  generally  re-set  up  each 
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year,  depending  on  the  different  costs  and  the  basic 

figures  in  each  theatre. 

Q.     Depending  on  the  expenses  in  the  theatre? 

A.  Not  necessarily  expenses  alone.  It  may  have 
been  based  on  an  agreed  figure. 

Q.  Xot  based  upon  the  value  of  the  picture 
though  ?  A.     No. 

Q.  Had  nothing  to  do  with  the  picture — it  was 
just  the  expenses  of  the  theatre? 

A.     Expenses  or  agreed  figure  on  the  theatre. 

Q.  All  right.  Now,  I  want  to  show  you  Plain- 
tiff's Exhibit  47-A-3,  which  is  the  Guild  Theatre, 
and  call  your  attention  that  there  were  approxi- 
mately 25  pictures  played — less  than  that,  I  think 
probably  about  20  pictures  played  at  [313]  the 
Guild,  and  of  those  pictures  all  but  three  were 
played  on  the  40  to  20  per  cent  sliding  scale,  is  that 
correct?  A.     So  this  statement  says. 

Q.     All  right. 

Mr.  Corinblit:  Now,  your  Honor,  I  would  like  to 
offer  into  evidence  at  this  time  the  Exhibit  47-A-l, 
which  are  the  cut-off  cards  for  Universal  for  the 
United  Artists  Theatre  downtown. 

The  Court:    Do  we  have  an  objection? 

Mr.  Johnston:  I  object  to  that  on  the  ground  it 
was  not  a  Fox  West  Coast  operation  after  1947. 

I  don't  know  that  this  witness  has  any  knowledge 
with  regard  to  the  terms  of  pictures  negotiated  for 
that  theatre  between  Universal  and  United  Artists 
Theatres  Circuit. 

That  is  the  basis  of  my  objection,  your  Honor. 
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Mr.  Corinblit:  My  answer  is,  your  Honor,  that 
these  records  are  designed  to  show  that  there  was 
an  over-all  arrangement  as  to  terms. 

Now,  the  record  evidence  shows  that  all  of  the 
Universal  pictures  played  in  a  unit  of  theatres,  four 
'Fox  theatres  and  United  Artists  Theatre  downtown, 
so  this  evidence  would  tend  to  show  and  assist,  I  be- 
lieve, in  tending  to  show  there  was  an  over-all  ar- 
rangement as  to  terms  by  looking  at  it  collectively. 
If  they  don't  vary,  it  doesn't  make  any  sense.  If 
there  was  any [314] 

The  Court:    Objection  overruled. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Zabel,  the 
court  having  admitted 

The  Court:  It  may  be  admitted  in  evidence,  Ex- 
hibit 47-A-l. 

(The  exhibit  referred  to  was  marked  Exhibit 
47-A-l,  and  received  in  evidence.) 

Q.  (By  Mr.  Corinblit)  :  I  want  to  call  your 
attention  to  the  fact  that,  and  ask  you  to  confirm 
this,  that  for  the  period,  for  the  season — these  seem 
to  be  all  in  1950 — they  are  the  same  901  group,  ap- 
proximately 23  pictures. 

With  the  exception  of  two  flat  rentals,  every  pic- 
ture is  played  on  the  20  to  40  sliding  scale  at  the 
United  Artists  Theatre,  is  that  correct? 

Mr.  Johnston :  You  mean  that  is  what  the  record 
shows.  Is  that  what  you  are  asking  the  witness  ? 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:  Can't  you  read  it  as  well  as  the 
witness  ? 
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Mr.  Corinblit :  The  court  asked  we  have  the  wit- 
ness verify  the  fact. 

The  Witness :    That  is  what  the  record  shows. 

Q.  (By  ^Ir.  Corinblit) :  And  with  respect  to 
the  681  group,  amounting  to  approximately  28  pic- 
tures for  the  *-49-'50  season,  with  the  exception  of 
two  pictures  for  $600,  all  of  the  pictures  are  20  to 
40  i^er  cent  sliding  scale,  is  that  correct?  [315] 

A.     That  is  what  the  record  says. 

Q.  With  respect  to  the  621  group,  with  the  ex- 
ception of  two  pictures,  all  of  them  are  20  to  40 
sliding  scale?  I  might  point  out  there  are  a  few — 
there  is  a  50  per  cent  provision  over. 

A.  It  looks  like  there  are  about  four  pictures 
with  50  per  cent  over. 

Q.     Other  than  that  my  statement  is  correct? 

A.     20-40  per  cent,  yes,  but  some  flat  rentals. 

Q.  Of  the  flat  rentals,  there  are  two  flat  rentals 
— three  of  them  and  all  of  them  at  $600. 

Finally,  with  respect  to  group  101  to  136  they  are 
20  to  40  sliding  scale  with  the  exception  of  four 
which  are  flat  rentals  at  $600,  and  with  the  excep- 
tion of  one  picture  or  maybe  another  picture  in 
which  the  flat  rentals — in  which  the  sliding  scale 
was  changed  to  25  per  cent  to  40  per  cent  instead 
of  20? 

A.  I  think  there  are  some  in  here  that  say  20  to 
40 

Q.  With  the  exception  of  one  or  two  which  say 
25  to  40  and  50  per  cent  over,  the  terms  are  the 
same— 20  to  40? 
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Mr.  Johnston:  I  didn't  hear  the  remark  of 
counsel. 

Mr.  Corinblit:  With  the  exception  of  one  or  two 
which  say  25  to  40  and  50  per  cent  over,  the  terms 
are  the  same — 20  to  40. 

The  Witness:  That  says  25  to  40,  and  this  one 
says  25  [316]  to  40  and  then  there  is  50-50  less  sec- 
ond features. 

Q.  (By  Mr.  Corinblit) :  All  right.  Now,  Mr. 
Zabel,  in  the  light  of  these  documents,  isn't  it  a  fact 
that  you  agreed  with  Universal  on  behalf  of  Fox, 
that  you  were  to  get  all  of  their  pictures  for  a  long 
period  of  time  and  that  the  terms  were  20  to  40 
sliding  scale.  Isn't  that  wh^t  the  agreement  was*? 

A.  No,  that  I  don't  think  is  the  agreement.  Mr. 
Scully  asked  for  these  theatres.  He  wanted  to  play 
his  pictures  in  them  and  they  were  put  on  a  sliding 
scale  so  they  would  find  their  own  place  as  to  what 
they  were  worth  in  each  theatre  and  each  theatre 
the  sliding  scale  was  set  up,  based  on  a  basic  figure, 
generally  computed  from  the  expense  figures  and 
that  is  how  the  sliding  scale  came  up. 

These  sliding  scales  were  changed  most  every 
year. 

Now,  I  don't  know  whether  Universal  sold  other 
people  on  a  sliding  scale.  Apparently  they  did. 

I  know  other  companies  did  sell  other  customers 
on  the  same  type  of  scale. 

Mr.  Corinblit:  I  move  to  strike  that  portion  of 
the  answer. 
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The  Witness :  So  we  negotiated  and  bought  each 
picture  separately. 

The  Court:  It  may  go  out.  But  in  Los  Angeles 
Universal  didn't  sell  any  other  customer  first  run, 
did  they?  They  [317]  sold — may  have  sold  custom- 
ers outside  of  Los  Angeles  first  run,  but  in  Los  An- 
geles they  did  not. 

The  Witness:  I  think  they  sold  during  this  pe- 
riod— I  believe  they  sold  most  of  their  pictures  to 
us.  I  would  have  to  check  it. 

The  Court:  I  thought  you  said  a  little  while  ago 
you  got  them  all. 

The  Witness:  Well,  I  think  we  did,  your  Honor. 
I  don't  know  for  sure.  I  didn't  see  a  record. 

Mr.  Mitchell:  Your  Honor,  he  asked  what  the 
arrangement  was  and  Mr.  Zabel  was  explaining  the 
arrangement.  Do  you  want  to  deprive  him  of  an- 
swering the  question? 

He  doesn't  have  to  accept  Mr.  Corinblit's  ar- 
rangement. He  is  trying  to  explain  what  the  ar- 
rangement was  with  Universal  and  now  you  have 
stricken  what  he  said  the  arrangement  was. 

The  Court:    No,  I  haven't. 

Mr.  Mitchell:  You  said  something  about  "It  may 
go  out." 

Mr.  Corinblit:  What  that  referred  to,  your 
Honor,  was  a  statement  that  other  theatres 

The  Court:  He  was  talking  about  other  theatres. 
I  assumed  he  was  talking  about  other  theatres  out- 
side of  the  Los  Angeles  area. 

Mr.  Mitchell:    That  is  what  you  had  in  mind? 
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The  Court:    That  is  all.  [318] 

Mr.  Corinblit :    That  is  all  I  asked  for. 

The  Court :  We  have  broken  the  trend  of  thought 
here. 

I  want  this  witness  to  tell  us  how  this  20  to  40 
per  cent  sliding  scale  worked  and  what  is  meant  by 
50  per  cent  over. 

This  jury  has  never  heard  these  terms  before. 

Mr.  Corinblit :  Yes,  I  think  that  would  be  a  good 
idea. 

Let  us  see  if  we  can  set  it  up  in  a  simple  way, 
Mr.  Zabel. 

If  you  will  pardon  my  back,  I  am  left-handed. 

This  20  to  40  per  cent  sliding  scale  in  a  simple 
way,  if  you  were  looking  at  it,  would  read  some- 
thing like  this,  wouldn't  it. 

Up  to  X  dollars  20  per  cent. 

NoAv,  this  X  dollars  is  gross.  Then  from  that  fig- 
ure up  to  another  figure,  21  per  cent ;  from  that  fig- 
ure up  to  another  figure,  22  per  cent ;  from  that  fig- 
ure up  to  another  figure  23  per  cent ;  and  then  when 
you  got  all  the  way  down  to  40  per  cent  here,  the 
agreement  would  be  that  gross  receipts  over  this 
figure  would  be  shared  50-50.  Isn't  that  a  simple 
way  of  explaining  it? 

The  Witness :    It  is  not  quite  correct.  [319] 

Q.  All  right.  You  correct  me  where  I  was  incor- 
rect. 

A.  That  the  gross  figure,  in  certain  gross  figures, 
it  would  be  20  per  cent. 

Q.    All  right. 
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A.  But  if  it  hit  a  higher  gross  figure,  then  it 
would  be  21  per  cent  back  to  the  first  dollar.  In 
other  words,  21  per  cent  of  the  gi'oss  and  then  up  to 
40  per  cent.  If  the  40  per  cent  figure  was  reached, 
they  would  get  40  per  cent  of  the  gross  back  to  the 
first  dollar  and  it  would  be  50  per  cent  over  that  40 
per  cent  figure. 

Q.  Then  to  restate  that  for  the  jury,  Mr. 
Zabel 

A.  The  minimum  that  the  film  company  could 
get  would  be  20  per  cent.  If  the  gross  went  up  to 
the —  say  it  was  $100,  just  for  an  example,  the  20 
per  cent  figiire,  say  23  per  cent  figure — make  it 
easier — it  is  $230.  Then  they  would  get  23  per  cent 
at  230  from  the  first  dollar.  If  you  grossed  230,  they 
would  get  23  per  cent  of  the  230. 

If  the  40  per  cent  figure,  say,  was  $400,  then  they 
would  get  40  per  cent  of  the  gross  if  tlie  gross 
grossed  $400. 

Now,  I  perhaps  better  explain  how  we  compute 
this.  We  divide  the  week  up  into  10/1  Oths.  There  are 
seven  days,  but  we  divide  it  up  into  10/1  Oths  for  the 
week,  because  your  gross  on  Simday,  we  always 
compute  as  being  3/lOths,  and  on  Saturday  2/lOths, 
and  each  other  day  of  the  week  1/lOth,  which  totals 
10,  so  if  they  played  a  picture  Thursday,  Friday 
and  [320]  Saturday,  that  would  be  4/lOths,  so  if 
that  picture  on  those  three  days  grossed  $400,  the 
film  company  would  get  40  per  cent  of  that  gross. 
In  other  words,  4/lOths  would  be  $1,600,  and  they 
would  get  40  per  cent  of  the  $1600  for  film  rental. 
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If  it  went  over  the  40  per  cent  figure,  then  they 
would  get  50  per  cent  of  every  dollar  in  excess  of 
$1,600. 

Q.     Now,  Mr.  Zabel 

The  Court :  Just  a  minute.  Then  I  understand  in 
the  sliding  scale  schedule,  the  maximum  that  the 
distributor  would  get  would  be  40  per  cent. 

The  Witness:  No.  He  would  get  50  per  cent  of 
everything  in  excess  of  the  40  per  cent  figure. 

The  Court:  The  maximum  he  could  get  then 
would  be  50  per  cent. 

The  Witness:  No,  he  wouldn't  get  50  per  cent 
total.  He  would  get  40  per  cent  up  to  the  40  per  cent 
figure,  and  50  per  cent  of  everything  over  that. 

Mr.  Mitchell:  There  is  one  other  thing  that  I 
think  should  be  made  clear.  There  is  a  variable 
which  has  to  be  negotiated  for  either  picture  by 
picture  or  year  by  year  or  on  some  other  time. 
There  is  a  variable  on  that  blank  line  there. 

The  Witness :  Yes,  that  is  true.  You  start  with  a 
basic  figure  generally  computed — well,  it  isn't  nec- 
essarily [321]  the  expense  figure.  It  takes  into  con- 
sideration an  estimated  cost  in  that  figure  and  then 
you  apply  a  formula  which  gives  the  theatre  a  per- 
centage of  profit  at  each  increment. 

At  22  per  cent  they  get  a  certain  profit.  At  23  per 
cent  they  get  a  little  more,  on  up  to  40  per  cent. 
This  figure  is  negotiated  and,  therefore,  each  incre- 
ment could  be  different  on  each  picture.  Some  pic- 
tures we  had  a  25  per  cent  minimum  instead  of  a 
20  per  cent  minimum. 
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The  Court:  What  do  you  mean  by  50  per  cent 
over?  TThat  do  you  mean  by  that? 

The  Witness:  If  that  figure  was  $400  at  40  per 
cent,  any  gross  over  $400  was  split  50-50,  50  per 
cent  to  the  theatre  and  50  per  cent  to  the  distrib- 
utor. 

The  Court :  Is  that  what  you  mean  by  50  per  cent 
over? 

The  Witness:    Yes. 

Q.  (ByMr.  Corinblit):  This  figure,  20  to  40  per 
cent  sUding  scale,  Mr.  Zabel,  as  indicated  by  the 
contracts  I  read  to  you,  was  fixed,  wasn't  it,  with 
rare  exceptions,  on  all  Universal  pictures?  Virtu- 
ally every  single  Universal  picture  in  those  Fox 
houses,  with  the  rarest  exception,  was  fixed  at  a  20 
to  40  per  cent  sliding  scale,  isn't  that  right? 

A.  I  think  that  scale  was  20  to  40  per  cent  from 
what  I  saw  in  the  paper  here. 

Q.  The  figure  that  you  say  was  negotiated  from 
time  to  [322]  time  is  the  figure  on  this  side  of  the 
ledger,  isn't  that  right? 

A.     Yes,  the  basic  figure. 

Q.  That  iDasic  figure  is  a  figure  which  reflects 
the  house  expense  and  some  other  variables,  isn't 
that  right? 

A.     Yes,  generally  a  negotiated  figure. 

Q.  And  it  is  not  changed  as  far  as  the  value  of 
the  picture  is  concerned?  It  has  nothing  to  do  with 
that,  has  it?  A.     No. 

The  Court:  Mr.  Corinblit,  I  notice  it  is  nearly 
11:00  o'clock. 
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Mr.  Corinblit :    All  right. 

The  Court:  Maybe  we  better  take  our  morning 
recess  now. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess.  Again  it  is  my  duty  to  ad- 
monish you  you  are  not  to  discuss  this  case  with 
anyone  and  you  are  not  to  allow  anyone  to  discuss 
it  with  you,  you  are  not  to  express  any  opinion  and 
you  are  not  to  formulate  any  opinion  until  this  case 
has  been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
15  minutes  after  11:00. 
(Recess.) 

The  Court:  Is  it  stipulated  the  jury  is  present 
in  the  box? 

Mr.  Corinblit:    So  stipulated.  [323] 

Mr.  Johnston:    So  stipulated. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  Just  a  few  more  ques- 
tions, Mr.  Zabel,  about  this  matter  here.  This  part 
of  the  formula,  I  think  you  testified  this  20  to  40 
was  fixed,  and  I  wanted  to  talk  about  the  other  part 
of  the  formula.  I  think  you  have  testified  that  that 
part  of  the  formula  was  not  affected  by  the  value  of 
the  picture.  What  it  was  affected  by  was  something 
like  the  expense  of  the  house.  In  other  words,  if  at 
the  beginning  of  the  year  No.  1  the  expense  of  the 
Ritz  Theatre  was  so  many  dollars,  and  if  some  time 
during  the  period  the  expense  of  the  Ritz  went  up, 
or  this  other  figure  in  there,  not  expense,  but  some 
other  figure  went  up,  then  you  would  negotiate  that 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      303 

(Testimony  of  Edwiii  F.  Zabel.) 

with  the  film  companies  and  a  new  figure  would  be 

arrived  at,  is  that  right? 

A.     Yes.  It  could  go  up  or  down. 

Q.  Up  or  down.  If  the  expense  of  the  Ritz  The- 
atre went  down,  a  new  figure  would  be  arrived  at,  is 
that  right? 

A.  They  may  add  a  matinee  or  something  like 
that.  That  could  cause  the  figure  to  be  changed. 

Q.  But  would  it  have  to  be  a  pretty  important 
change  in  the  expense  figure  before  you  would  make 
a  change? 

A.  I  would  say  yes.  If  there  was  only  a  few  dol- 
lars difference,  there  wouldn't  be  a  change  made, 
but  it  was  changed  periodically,  and  also  at  times 
if  there  was  something  [324]  that  created  an  addi- 
tional expense,  generally  a  matinee,  where  there 
hadn't  been  matinees  played  before,  or  something 
like  that. 

Q.  In  other  words,  if  the  wages  in  the  theatre 
went  up,  you  would  make  an  adjustment  in  the 
scale,  or  if  the  wages  went  down,  you  would  make 
an  adjustment.  A.     Yes. 

Q.  If  some  expenses  in  the  theatre  went  up,  you 
would  make  an  adjustment,  or  if  they  went  down? 

A.    Yes. 

Mr.  Corinblit :  I  have  no  further  questions.  Well, 
I  beg  your  pardon.  There  is  one  other  line  of  ques- 
tions. 

Q.  Mr.  Pirosh  was  in  immediate  charge  of  what 
theatres,  or  what  group  of  theatres,  as  far  as  han- 
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dling  the  purchasing  of  pictures  was  concerned  in 

1949? 

A.  I  believe  in  1949  Mr.  Pirosh  was  in  charge 
of  bidding  situations. 

Q.  Also,  as  far  as  having  authority  to  discuss 
the  purchasing  of  pictures  with  the  film  companies 
and  with  perhaps  other  theatre  owners,  he  had  that 
authority  under  you,  didn't  he? 

A.  He  had  the  right  to  buy  the  pictures,  full 
authority  to  buy  pictures,  negotiate  for  the  deals 
and  licensing  of  pictures  with  the  distributors. 

Q.  And  if,  for  example,  someone  from  the 
United  Artists  [325]  Theatres  Circuit,  Inc.,  came  in 
to  discuss  with  him  the  general  policy  as  between 
those  theatres  and  Fox,  he  had  the  authority  to 
work  that  out,  didn't  he? 

A.     I  don't  know  whether  he  had  that  or  not. 

Q.  But  if  he  did  it,  he  had  the  authority  to  do 
it  ?  I  am  not  asking  you  whether  he  did  it. 

A.  He  had  authority  to  go  ahead  and  buy  pic- 
tures and  set  the  terms. 

Q.  My  question  is,  if  there  would  be  a  discussion 
between  him  and  the  United  Artists  Theatre  Circuit 
about  matters  of  policy  with  respect  to  pictures,  he 
had  the  authority  to  make  that  decision  ? 

A.    What  kind  of  matters? 

Q.  Well,  for  example,  he  had  the  authority  to 
agree  with  United  Artists  Circuit,  Inc.,  that  he 
would  not  try  to  prevent  them  from  getting  Loew's 
pictures  first  run  or  Loew's  pictures  on  any  run? 
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A.  Xo,  I  don't  think  lie  had  authority  to  do  that. 
I  don't  know  whether  he  Avould  do  it  or  not. 

Q.  You  don't  know  whether  he  would  do  it  or 
not? 

A.  No.  Nobody  gave  him  authority  to  do  any- 
thing like  that. 

Q.  But  he  did  have  authority  to  discuss  the 
matter,  I  take  it? 

A.  Oh,  he  can  discuss  anything  he  wants,  as  far 
as  I  [326]  know. 

Q.  And  he  was  in  charge  of — well,  I  will  with- 
draw that. 

Mr.  Corinblit:  I  have  no  further  questions  of 
Mr.  Zabel  at  this  time. 

Cross  Examination 

Q.  (By  Mr.  Johnston)  :  Now,  Mr.  Zabel,  refer- 
ring to  this  so-called  sliding  scale,  it  is  true,  is  it 
not,  that  the  actual  dollars  paid  to  Universal  from 
the  exhibition  of  pictures  on  a  sliding  scale  would 
vary  with  respect  to  the  picture  and  with  respect  to 
the  gross  that  it  did  in  a  particular  theatre,  isn't 
that  correct?  A.     Yes. 

Q.  Now,  with  respect  to  this  sliding  scale,  at  the 
time  you  negotiated  for  Universal  pictures — I  am 
referring  to  the  years  1950  and  1951 — did  you  nego- 
tiate with  Universal  as  to  each  picture,  as  to 
whether  it  would  be  licensed  on  a  sliding  scale  or  on 
some  other  form  or  terms  of  license  agreement? 

A.    Yes. 

Q.     Now,    yesterday,    Mr.    Corinblit    asked    you 
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some  questions  about  the  Fanchon  &  Marco  case 
and  showed  you  a  part  of  the  transcript  in  that 
case.   When   was   that   case   tried,    to    [327]    your 
knowledge,  Mr.  Zabel?  A.     I  believe  in  1951. 

Q.  When  was  the  decision  of  Judge  Yankwich 
and  the  findings  of  Judge  Yankwich  made  in  that 
case,  Mr.  Zabel? 

Mr.  Corinblit:    I  object  to  that. 

The  Witness:     1951. 

Mr.  Corinblit:    Just  a  minute.  I  object. 

The  Court:  Overruled.  I  don't  know  what  the 
purpose  is,  but  I  can't  rule  whether  it  is  material 
or  not. 

Mr.  Corinblit :    All  right. 

Q.  (By  Mr.  Johnston) :  Now,  in  1951,  Mr. 
Zabel,  you  had  occasion  to  and  you  did  look  at  the 
opinion  and  the  findings  in  that  case  of  Fanchon  & 
Marco  vs.  Paramount  Pictures,  did  you  not  f 

A.    Yes,  sir. 

Mr.  Corinblit:  I  object  to  that  and  move  to 
strike  the  answer. 

The  Court :  Overruled.  He  has  testified  he  looked 
at  it.  I  don't  know  what  for,  but  he  looked  at  it. 

Q.  (By  Mr.  Johnston)  :  And  included  among 
the  findings  you  looked  at  is  one  I  am  going  to  show 
you  now,  which  is  Finding  11-E. 

The  Court:  Just  read  it  to  yourself  and  don't 
answer  the  next  question,  because  I  anticipate  an 
objection. 

Q.     (By  Mr.  Johnston) :     It  starts  at  page  183. 

A.     Yes. 
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Q.  Xow,  Mr.  Zabel,  calling  your  attention  to  the 
year  1951,  you  have  testified  in  response  to  a  ques- 
tion by  Mr.  Corinblit  that  the  Universal  pictures 
were  licensed  in  certain  Fox  theatres  all  through 
that  year,  and  I  believe  you  named  those  theatres, 
if  I  remember  correctly,  to  be  the  Iris,  the  Guild, 
and  later  the  Vogue  on  Hollywood  Boulevard,  the 
Studio  in  Studio  City,  the  Ritz  on  Wilshire  Boule- 
vard, and  the  Culver  in  Culver  City,  is  that  not 
correct  ?  A.    Yes. 

Q.  Now,  with  regard  to  the  manner  in  which 
you  licensed,  or  I  should  say  played  the  Universal 
pictures  in  those  theatres  in  1951,  was  it  your  intent 
in  doing  so  to  do  what  Judge  Yankwich  said  was 
reasonable  to  do  in  tlie  Fanchon  &  Marco  case? 

Mr.  Corinblit :    I  object  to  that,  your  Honor. 

The  Court:    Sustained. 

Mr.  Johnston :  What  is  the  ground  of  the  objec- 
tion, Mr.  Corinblit? 

Mr.  Corinblit:  The  ground  of  the  objection  is 
that  it  calls  for  a  conclusion  of  the  witness,  that  it 
is  immaterial,  irrelevant,  prejudicial,  and  will  lead 
to  prejudicial  evidence,  and  it  has  no  bearing  what- 
soever on  this  case.  [329] 

^fr.  Johnston:  May  I  be  heard  on  that,  your 
Honor? 

The  Court:  Referring  to  a  finding  made  by  an- 
other court  in  another  case  ? 

Mr.  Johnston:  I  haven't  sought  to  do  that  yet, 
your  Honor. 

The  Court :    But  you  are  asking  this  witness  if  he 
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relied  upon  that  finding  and  if  he  says  ''yes"  the 

question  is  what  finding  was  he  relying  uj^on. 

Mr.  Johnston :  If  there  is  a  lack  of  foundation  I 
will  be  glad  to  put  the  finding  in  as  evidence. 

The  Court:  No,  I  don't  think  you  can  put  a 
finding  in,  can  you  ? 

Mr.  Johnston:  I  think  I  can,  your  Honor,  and 
it  goes  to  this  issue. 

Mr.  Corinblit  has  raised  the  point  that  it  was  the 
intent  of  Fox  West  Coast  to  restrain  competition 
and  to  monopolize  the  exhibition  of  motion  pictures. 

jSTow,  if  the  reason  why  they  pursued,  and  I  am 
speaking  of  Fox  West  Coast,  a  certain  course  of 
playing  motion  pictures  was  because  Judge  Yank- 
wich  told  them  they  could  do  so,  I  think  then  that 
intent  and  state  of  mind  is  very  material  in  this 
case. 

The  Court :    Let  me  look  at  the  finding. 

Mr.  Johnston:  Certainly.  It  starts  at  the  check 
mark,  your  Honor,  on  page  183.  [330] 

(Handing  document  to  the  court.) 

The  Court :    When  was  this  finding  made  ? 

Mr.  Johnston:  The  findings  are  dated,  I  think, 
November  7.  I  am  not  sure  of  the  date  but  I  think 
November  7,  1951,  your  Honor. 

Mr.  Corinblit:  Your  Honor,  the  damage  period 
here  ends  September  1951. 

The  Court:  Well,  how  could  this  finding  affect 
this  case? 

Mr.  Johnston:  It  can  in  this  respect:  Mr.  Corin- 
blit, and  I  assume  that  was  the  purpose  of  his  testi- 
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mony,  sought  to  impugn  the  motives  and  intent  of 
Fox  ^est  Coast  in  exhibiting  Universal  pictures  in 
the  way  it  did  all  through  the  year  1951.  In  yester- 
day's examination  of  Mr.  Zabel  he  did  not  limit 
himself  to  that. 

The  Court:  Your  question  was,  Mr.  Johnston, 
did  he  try  to  follow  the  directions  as  made  in  the 
findings. 

The  findings  were  made  after  the  damage  period. 

Mr.  Johnston :  That  may  be  true,  your  Honor.  I 
am  not  talking  about  that.  I  will  come  to  that  in  a 
moment. 

I  am  talking  about  Mr.  Corinblit's  question  put 
to  this  witness  yesterday  which  were  not  restricted 
to  1951.  They  were  not  restricted  to  the  period  end- 
ing September  1951. 

His  question  was  directed  to  the  entire  year  of 
1951.  And  I  might  say  too,  further  in  this  case,  your 
Honor,  tliat  [331]  you  will  note  from  an  examina- 
tion of  the  x^lf'fldings  that  a  supplemental  complaint 
was  filed  in  this  matter  in  January  1952  and  I  sub- 
mit timewise 

The  Court:    Supplemental  complaint? 

Mr.  Johnston :    Yes,  a  supplemental  corai)laint. 

The  Court:  I  thought  we  had  an  amended  com- 
plaint. 

Mr.  Corinblit:  Yes,  we  did.  It  was  an  amended 
complaint. 

Mr.  Johnston:  It  may  have  been  an  amended 
complaint  or  a  supplemental  complaint. 
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The  Court :  I  thought  we  were  trying  the  case  on 
an  amended  complaint. 

Mr.  Johnston:  Then  let  us  call  it  amended  or 
supplemental,  but  in  any  event  that  pleading  was 
filed  in  January  of  1952. 

The  Court:  It  didn't  extend  the  period  of  dam- 
age. 

Mr.  Johnston :    That  may  very  well  be  true. 

The  Court:  Now,  Mr.  Johnston,  just  a  moment. 
My  understanding  of  the  question  was,  Mr.  John- 
ston, and  maybe  you  had  better  rephrase  the  ques- 
tion— my  understanding  was  whether  or  not  this 
witness  had  relied  upon  this  finding. 

Mr.  Johnston:    That  is  correct. 

The  Court:    Then  I  wdll  sustain  the  objection. 

Mr.  Johnston:    May  I  make  an  offer  of  proof? 

The  Court:  Well,  if  you  are  going  to  make  an 
offer  of  proof  I  don't  think  it  should  be  done  in  the 
presence  of  the  [332]  jury. 

Mr.  Johnston:  That  is  satisfactory.  I  will  make 
it  in  any  way  the  court  desires. 

The  Court:  Well,  can  you  hold  your  offer  of 
proof  for  about  30  minutes? 

Mr.  Johnston:  I  will  be  glad  to  if  I  don't  waive 
any  rights  in  so  doing. 

The  Court:  You  won't  waive  any  rights.  You 
just  hold  your  offer  of  proof  until  the  noon  recess 
and  after  we  excuse  the  jury  we  will  let  you  make 
your  offer  of  proof. 

Mr.  Johnston :  Thank  you,  sir.  I  have  no  further 
questions  at  this  time. 
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Cross  Examination 

Q.  (By  Mr.  Mitchell)  :  Mr.  Zabel,  when  you  and 
Mr.  Scully 

The  Court:  Will  you  use  the  lectern,  please?  It 
is  pretty  hard  to  look  across  this  way. 

Mr.  Mitchell:     Certainly. 

Q.  (By  Mr.  Mitchell):  When  you  and  Mr. 
Scully  had  your  discussion  in  1946  and  Mr.  Scully 
asked  you  if  you  would  make  some  theatres  avail- 
able for  the  playing  of  Universal  pictures,  did  he 
ask  you  to  make  those  theatres  available  for  any 
leno-th  of  time?  A.     Xo.  [333] 

Q.  Did  you  ask  him  to  furnish  Universal  pic- 
tures to  such  theatres  as  you  might  make  available 
for  any  length  of  time?  A.    No. 

Q.  Or  was  any  such  arrangement  made  at  a 
later  date  ?  A.    No,  there  was  not. 

Q.  So  that  any  time  Mr.  Scully  or  Universal 
wanted  to  stop  furnishing  pictures  to  your  theatre 
or  any  time  you  wanted  to  stop  licensing  Universal 
pictures  in  your  theatre,  there  was  nothing  in  your 
arrangement  with  Scully  that  prevented  that? 

A.     No,  sir. 

Q.  Now,  with  respect  to  the  oi:)eration  of  this 
sliding  scale.  A  picture  called  Sword  of  the  Desert 
X->layed  in  the  Ritz  Theatre,  is  that  right? 

A.     Yes. 

Q.     On  this  so-called  40-20  sliding  scale? 

A.    Yes. 

Q.    And  what  film  rental  did  you  receive  ? 
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A.    We  paid  34  per  cent  or  $3483. 

Q.  All  right.  Now,  that  same  picture  Sword  of 
the  Desert,  played  in  the  United  Artists  Theatre 
downtown  on  the  same  40-20  sliding  scale  and  ac- 
cording to  this  record  what  film  rental  was  paid  by 
the  United  Artists  Theatre? 

A.     34  per  cent  or  $4677.  [334] 

Q.  So  with  this  20-40  sliding  scale  it  resulted  in 
varying  film  rentals  ?  A.     Yes. 

Q.  Now,  take  another  picture  in  the  Ritz,  take 
One  Step,  which  iDlayed  during  this  same  period  of 
time. 

The  Ritz  Theatre  played  that  on  a  40-20  basis 
and  what  film  rental  did  it  pay? 

A.    20  per  cent— $772.67. 

Q.  So  that  the  sliding  scale  of  40-20  per  cent 
results  in  still  a  different  film  rental? 

A.    Yes. 

Q.  And  you  say  the  determination  as  to  whether 
this  sliding  scale  would  be  used  or  some  other  in- 
crement would  be  used,  or  whether  no  sliding  scale 
would  be  used,  was  determined  for  each  picture  for 
each  theatre?  A.    Yes,  sir. 

Q.    That  is  all.  [335] 
***** 

Mr.  Corinblit :    I  mil  call  Mr.  Bertero. 
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JOHN  B.  BERTERO 
called  as  a  ^vitness  by  the  i)laintiff  under  Rule  43(b) 
of  the   Federal  Rules  of  Civil  Procedure,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:    State  Yowr  full  name,  i)lease. 

The  Witness :    John  B.  Bertero,  B-e-r-t-e-r-o. 

Direct  Examination 

Q.  (By  Mr,  Corinl)lit) :  By  whom  are  you  em- 
ployed ? 

A.  I  am  the  president  of  Fox  West  Coast  Thea- 
tres Corporation. 

Q.     How  long  have  you  had  that  position? 

A.     Since  November  1954. 

Q.     You  are  also  an  attorncy-at-law? 

A.     I  am. 

Q.  How  long  have  you  been  employed  by  Fox 
West  Coast  Theatres  Corporation? 

A.     Since  its  incorporation  in  1933. 

Q.  Are  you  also  an  officer  of  the  corporation 
known  as  National  Theatres,  Inc.? 

A.  Yes.  That  company  owns  all  the  stock  of  Fox 
West  Coast  Theatres  Corporation.  I  am  a  vice 
president  and  counsel  [341]  for  National  Theatres, 
Inc. 

Q.  National  Theatres,  Inc.,  is  the  successor,  is  it, 
to  National  Theatres  Corporation,  the  defendant  in 
this  case? 

A.  National  Theatres,  Inc.,  acquired  indirectly 
all  the  shares — I  think  it  was  directly — shares  of 
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National  Theatres  Corporation — is  that  the  name 

of  the  defendant? 

Q.    Yes. 

A.  In  September  of  1952,  and  indirectly  ac- 
quired all  the  assets  formerly  owned  by  National 
Theatres  Corporation. 

Q.  Prior  to  National  Theatres  Corporation 
transferring  or  causing  its  assets  or  stock  to  go  to 
the  new  corporation,  National  Theatres,  Inc.,  is 
that  a  correct  statement?  Prior  to  that  time  were 
you  an  officer  of  National  Theatres  Corporation,  the 
defendant  in  this  case? 

A.  I  became  an  officer  of  National  Theatres  Cor- 
poration in  September  of  1952,  and  I  remained  an 
officer,  vice  president  of  the  company,  and  its  coun- 
sel, until  the  dissolution  of  the  National  Theatres 
Corporation  in  September  1953. 

Q.  How  long  were  you  employed  by  the  defend- 
ant National  Theatres  Corporation? 

A.  I  was  a  vice  president  and  counsel  for  the 
company  for  approximately  one  year  from  Septem- 
ber of  1952  to  September  1953,  when  it  was  dis- 
solved. 

Q.  For  what  period  of  time  had  you  been  per- 
forming services  for  National  Theatres  Corpora- 
tion? [342] 

A.  During  the  period,  oh,  from  about  1930  until 
the  dissolution  of  the  company,  I  sporadically  on 
occasions  performed  services. 

Q.  With  respect  to  the  defendant  Fox  West 
Coast  Theatres  Corporation 
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A.  These  were  legal  services.  I  acted  as  attorney 
for  the  company,  I  might  explain  that,  during  the 
period. 

Q.     For  National  Theatres  Coi'poration  *? 

A.  Yes,  on  a  number  of  occasions  throughout  a 
period  of  about,  let's  see,  20  odd  years,  I  undertook 
legal  matters  for  the  company. 

Q.  As  far  as  Fox  West  Coast  Theatres  Corpora- 
tion, the  defendant,  what  services  have  you  per- 
formed for  Fox  West  Coast  Theatres  Corporation 
since  you  were  employed  by  them? 

A.  I  became  assistant  secretary  of  the  company 
in  1933,  and  mainly  engaged  in  legal  activities  for 
four  or  five  years.  Then  got  involved  in  financial 
and  real  estate  matters,  corporate  matters.  Became 
a  vice  president  of  the  company  in  1942,  June  1942. 
I  continued  in  that  capacity  until  I  became  the  pres- 
ident of  the  company  in  November  1954. 

Q.  In  connection  with  your  duties,  you  had  oc- 
casion to  consult  with  the  buyers  and  operators  of 
the  Fox  West  Coast  Theatres  in  this  area  about  the 
matter  of  rims  and  clearances,  isn't  that  right? 

A.    Yes.  [343] 

Q.  You  were  aware  of  any  contractual  arrange- 
ments between  Fox  and  the  suppliers  of  film  with 
respect  to  the  availability  of  pictures  for  the  Los 
Angeles  area,  is  that  right? 

A.  Throughout  the  years,  I  was  generally  famil- 
iar with  them,  but  in  late  years — it  was  very  diffi- 
cult to  bear  that  in  mind,  and  so  I  have  lost  track 
of  them  since  about  1947  and  1948. 
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Q.  You  were  certainly  directly  aware  of  and 
directly  responsible  for  relationships  between  Fox 
and  other  theatre  owners  in  the  L.  A.  area  insofar 
as  they  were  joint  interests  between  you  and  other 
theatre  owners. 

A.  You  will  have  to  explain  that  to  me,  what 
you  mean.  I  don't  know. 

Q.  If,  for  example,  Fox  West  Coast  and  United 
Artists  Theatres  Circuit  had  a  joint  interest  in 
some  theatres,  you  knew  all  about  that  ? 

A.  Well,  that  is  giving  me  a  lot  of  credit.  In  ref- 
erence to  the  matter  you  speak  of,  we  had  a  corpo- 
ration in  which  we  owned  70  per  cent  of  the  shares. 
Fox  West  Coast  Theatre  Corporation  owned  70  per 
cent,  and  a  company  known  as  United  Artists  The- 
atres of  California,  Ltd.,  which  I  understood  to  be 
a  subsidiary  of  United  Artists  Theatres  Circuit, 
owned  30  per  cent  of  the  shares,  and  obviously  I 
was  somewhat  familiar  with  the  workings  of  that 
corporation.  In  my  day-to-day  routine  affairs  I  had 
to  learn  quite  a  bit  about  it,  but  I  [344]  can't  say 
I  knew  all  about  it  or  carried  it  all  in  mind. 

Q.  In  1949,  what  were  the  theatre  interests  that 
you.  Fox  West  Coast,  and  this  corporation  you 
have  named.  United  Artists  Theatres,  had  jointly 
in  1949,  beginning  early,  in  January  1949? 

A.  What  do  you  mean  what  were  the  theatre  in- 
terests %  You  want  me  to  name  all  the  theatres  ? 

Q.  No.  How  many  theatres  were  there  jointly 
owned  ? 

A.     Now,  wait  a  minute.  Let's  don't  talk  about 
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jointly  owned.  I  tried  to  explain.  United  West  Coast 
Theatres  Cori)oration  operated  a  group  of  theatres. 
70  per  cent  of  the  shares  of  that  company  were 
owned  by  Fox  West  Coast  Theatres  Corporation, 
and  30  per  cent  by  United  Artists  Theatres  of  Cali- 
fornia, Ltd.  That  corporation  operated  a  group  of 
theatres  extending  throughout  the  state  of  Califor- 
nia. My  present  recollection  is  that  at  one  time,  I 
think  in  1949,  they  totalled  about  55  theatres  oper- 
ated throughout  the  state. 

Q.  I  wonder  if  we  could  just  quickly  locate  some 
of  these  theatres  in  this  area  so  that  the  jury  will 
understand  what  we  are  talking  about.  Looking  first 
at  the  Hollywood  area,  what  theatres  did  that  com- 
pany own — that  is,  in  what  theatre  on  Hollywood 
Boulevard  did  you  and  the  United  Artists  Theatres 
Circuit  have  a  joint  interest  through  this  corpora- 
tion? 

A.  Mr.  Corinblit,  you  keep  using  the  words  joint 
interest  [345]  in  an  invidious  sense,  and  I  am  try- 
ing to  convey  to  the  jury  the  exact  fact.  Let's  talk 
about  the  operation  of  United  West  Coast  Theatre 
Corporation  and  I  think  w^e  will  keep  on  common 
ground,  at  least  when  I  say  we  operated,  I  mean 
that  company  operated. 

On  Hollywood  Boulevard,  the  United  West  Coast 
Theatres  Corporation  operated  the  Egyptian  The- 
atre. 

Q.  And  in  down  town  Los  Angeles,  were  there 
any  theatres? 
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A.  In  1949,  according  to  my  recollection,  it  oper- 
ated no  theatre. 

Q.    Now,  in  the  Wilshire  area*? 

A.  It  operated  the  Four  Star  Theatre  on  Wil- 
shire Boulevard. 

Q.    The  Four  Star.  Nextf 

A.  Wait  a  minute.  Until  the  end  of  1949  it  had 
a  stock  interest  in  a  theatre  known  as  the  El  Rey 
on  Wilshire  Boulevard. 

Q.  All  right.  In  the  area  between  Wilshire  and 
Hollywood  Boulevard,  what  other  theatre?  Were 
there  any  other  theatres  in  the  group  ? 

A.     Could  I  come  down  to  the  map? 

Q.    Surely. 

(Witness  leaving  stand.) 

A.  If  you  will  delineate  the  area,  I  will  pick  out 
the  [346]  theatres  which  it  operated. 

Q.  Yes,  sir.  I  have  lost  the  pointer.  You  might 
stand  on  this  side,  Mr.  Bertero.  I  will  give  you  a 
pencil,  if  you  want  to  use  that. 

A.  I  want  you  to  delineate  the  area  you  are 
speaking  of. 

Q.  Yes.  I  want  to  stand  back  here  so  the  jury 
can  watch  you.  In  the  area  between  Wilshire  Bou- 
levard and  Hollywood  Boulevard  in  Los  Angeles, 
will  you  designate  the  theatres,  if  any. 

A.  What  length  on  Wilshire  Boulevard?  Give 
me  a  square  or  rectangle,  if  you  have  in  mind  some 
area. 

Q.    In  this  area  from  Wilshire  Boulevard  run- 
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ning  from  Beverly  Hills  to  downtown  up  to  Holly- 
wood Boulevard,  what  were  the  theatres,  if  any? 

A.  I  mentioned  the  El  Rey  already.  I  men- 
tioned the  Four  Star  on  Wilshire  Boulevard.  It  had 
an  interest  in  the  Fairfax  Theatre  over  on  Beverly 
Boulevard.  My  present  recollection  is  it  had  no 
other  theatres  in  the  area. 

Q.  Xow,  in  the  Inglewood  area,  would  you  des- 
ignate the  theatres  that  were  operated  by  this  cor- 
poration that  you  described? 

A.  Until  December  1949,  it  operated  the  Fox — 
I  may  be  in  error  on  that.  I  think  there  was  a  pe- 
riod of  about  a  year  when  it  didn't  have  an  interest 
in  the  Fox  and  that  may  have  [347]  been  1949.  I 
am  not  certain.  The  Academy,  the  United  Artists 
and  the  Inglewood  Theatre. 

Q.    Would  you  point  those  theatres  out? 

A.  It  is  difficult  to  point  them  out.  It  would  be 
pointless. 

Q.  Point  the  Academy  out.  It  is  not  in  the  group 
there.  It  is  out  here,  isn't  it? 

A.  The  Academy  and  Inglewood,  Fox,  United 
Artists.  These  are  in  downtown  Inglewood,  and  the 
Academy  is,  as  I  remember,  about  a  mile  and  a  half 
or  two  miles  from  downtown  Inglewood. 

Q.  The  Academy  in  1949  you  would  describe  as 
a  7  day  house,  isn't  that  right,  generally  licensed 
on  7  day  availability? 

A.     I  think  that  is  right,  but  I  am  not  sure. 

Q.  What  other  7  day  houses  did  you  have  in 
1949  operated  by  the  same  company  ? 
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A.  What  is  the  area  you  are  speaking  of  ?  I  can 
take  a  large  area  or  a  small  area. 

Q.  What  I  have  reference  to  is  the  entire  map, 
but  I  can  go  through  them  one  by  one.  What  did 
you  have  with  respect  to  the  Pasadena  area  *? 

Mr.  Mitchell:    Object  as  immaterial. 

The  Court :  What  difference  does  it  make  ?  They 
have  stipulated  they  owned  a  large  number  of  the- 
atres. [348] 

Mr.  Corinblit:  Yes,  your  Honor.  The  only  pur- 
pose was  to  delineate  in  that  area  indicated  on  the 
map  those  theatres  being  jointly  operated  by  this 
company,  because  there  are  arrangements  that  were 
made  subsequently  that  related  to  those.  I  think  it 
will  take  onh^  a  moment,  if  your  Honor  feels  we 
can  carry  it  through.  [349] 

The  Court:     Overruled. 

The  Witness:  In  the  Pasadena  area,  to  which 
Mr.  Corinblit  referred,  the  distributors  customarily 
licensed  a  7-day  availability  and  our  competitor, 
the  Crown  Theatre  was  licensed  14  days  on  certain 
pictures,  and  the  Acadamy  licensed 

Mr.  Mitchell:  Is  this  question  directed  to  Fox 
West  Coast  for  IJnited  Artists? 

Mr.  Corinblit :  United  West  Coast  in  which  they 
had  an  interest.  I  am  going  to  move  to  strike  the 
answer  of  Mr.  Bertero  to  the  last  question. 

The  Court:  I  think  it  had  better  go  out  along 
with  the  question.  I  don't  think  the  reporter  got 
the  question  so  we  will  start  all  over. 

Q.     (By  Mr.  Corinblit:    What  were  the  theatres 
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of  the  United  States  West  Coast  Theatres  —  what 
were   the   theatres   operated   by  the   United   West 
Coast  Theatres  in  Pasadena? 

A.    It  operated  the  Academy  Theatre. 

Q.     Yes,  the  Academy. 

A.     I  believe  also  the  Strand. 

Q.     The  Strand.     And  what  else? 

A.  I  think  the  Pasadena  was  closed  at  that 
time,  ])ut  it  may  have  been  operating.  At  least 
there  was  a  lease  on  the  theater.  Whether  it  was 
closed  or  operating,  I  don't  know.  [350] 

Q.     All  right,  is  that  all? 

A.     And  the  State  Theatre  in  Pasadena. 

Q.  All  right.  Now,  what  theatres  did  they  have 
in  other  areas  including  the  Glendale  area? 

A.  United  West  Coast  Theatres  Corporation  op- 
erated the  Capitol  Theatre  in  Glendale  and  the 
California  Glendale. 

Q.    Yes. 

A.  The  name  of  the  California  may  have  been 
changed.     I  don't  recall. 

Q.  And  it  also  operated  in  some  theatres  in  the 
Belvedere  Gardens  area? 

A.  It  operated  one  theatre  in  Belvedere  Gar- 
dens, namely.  United  Artists  and  it  had  an  interest 
in  a  theatre  called  the  Golden  Gate. 

Q.     It  also  may  have  had  the  Royale? 

A.  Yes.  It  may  also  have  operated  the  Royale, 
if  it  appears  on  the  map.  It  may  have  been  closed 
at  the  time  because  of  business  condition. 

Q.    All  right.     Now,  finally — I  don't  know  that 
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this  is  final,  Imt  you  had  some  interest  in  theatres 

at  Long  Beach? 

A.  United  West  Coast  Theatres  Corporation  op- 
erated possibly  five  theatres  in  Long  Beach. 

Q.    Would  you  name  them? 

A.  The  West  Coast,  the  Imperial,  the  Egyptian, 
the  [351]  United  Artists. 

Those  are  the  principal  theatres.  And  also  the 
Long  Beach  Theatre.  It  had  an  interest  in  the 
Long  Beach  Theatre  in  Long  Beach. 

Q.  Now,  imless  you  can't  recall  we  have  just — 
we  have  enumerated  substantially  all  of  the  thea- 
tres that  would  be  indicated  on  this  map  which  were 
operated  by  United  West  Coast? 

A.  That  is  a  memory  test.  I  think  so,  Mr.  Cor- 
inblit. 

Q.  Now,  in  1949  the  Fox  West  Coast  and  Na- 
tional Theatre  Corporation  were  negotiating  a  ter- 
mination of  the  joint — well,  I  will  withdraw  that 
question. 

They  were  negotiating  leading  to  the  termina- 
tion of  the  interests  that  United  Artists  Theatre 
Circuits  had  in  United  West  Coast  Theatres  Cor- 
poration, is  that  correct? 

A.  Well,  in  1949  we,  as  the  owners  of  70  per 
cent  of  the  stock  and  we,  meaning  West  Coast 
Theatres  Corporation,  negotiated  with  the  owners 
of  the  other  30  -per  cent  to  terminate  our  respective 
interests  on  some  basis,  and  exchange  in  effect  stock 
for  theatres. 

Q.    When  did  those  negotiations  begin? 
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A.  About,  I  would  say,  the  spring  of  1948  they 
first  became  serious  and  the  negotiations  extended 
from  about  the  sjiring  of  1948  until  the  parties 
came  to  an  agreement. 

Q.     And  when  was  that?  [352] 

A.  Oh,  I  think  the  papers  were  signed  probably 
in  about  the  fall  of  1949. 

Q.  Xow,  were  all  of  the  interests — did  the  in- 
terests of  that  corporation  in  some  theatre  last 
any  longer  than  November  of  '49  ? 

A.  Well,  this  was  a  rather  large  business  deal 
and  one  of  the  big  problems  in  it  was  we  wanted 
to  acquire  full  ownership  of  the  Chinese  Theatre, 
which  is  a  very  important  theatre,  and  as  I  remem- 
ber, if  you  are  asking  about  the  termination  date 
of  it,  we  signed  the  papers  probably  in,  I  believe  in 
about  November  of  1949.  But  obviously  with  so 
many  legal  complexities  and  business  complexities, 
I  think  we  provided  for  a  termination  date  on  Jan- 
uary 1,  1950. 

There  was  an  exchange  of  theatres.  We  acquired 
the  Chinese  and  we  traded  in  several  of  our  theatres 
that  we  owned  up  north,  and  there  might  have  been 
a  spill-over  period  in  adjusting  to  the  accounts,  but 
as  I  recall  the  accounts  provided  for  a  break-off 
date  of  January  1st  of  1950. 

Q.  After  January  1,  1950,  you  didn't  operate 
any  theatre  in  which  United  Artists  Theatre  Cir- 
cuit had  an  interest? 

A.  Well,  generally  the  answer  is  no.  As  I  say 
there  might  have  been  a  spill-over  date. 
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Yesterday  I  learned  that  the  escrow  on  the 
deal —  [353]  we  handled  it  through  the  title  com- 
pany because  of  the  importance  of  the  matter,  that 
the  closing  at  the  title  company  where  deeds  were 
exchanged  and  leases  terminated  and  cash  paid  back 
and  forth,  that  that  was  on  January  16th. 

Now,  it  is  conceivable  that  the  company  operated 
for  a  few  days  longer  or  maybe  a  month  or  two 
longer  but  the  final  adjustments  as  I  recall  were  to 
be  made  retroactive  to  January  1st  of  1950. 

Q.  How  long  in  1950  did  you  continue  to  op- 
erate ? 

A.  I  don't  think  probably  more  than  two  weeks 
or  four  weeks — ^whatever  it  took  to  conclude  this 
transaction. 

Mr.  Corinblit:  Your  Honor,  I  notice  it  is  12:00 
o'clock. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  are  about  to  be  excused  and  again  it  is  my  duty 
to  admonish  you  that  you  are  not  to  discuss  this 
case  with  anyone.  You  are  not  to  permit  anyone 
to  discuss  it  with  you  and  you  are  not  to  formulate 
or  express  any  opinion  as  to  the  rights  of  the  par- 
ties in  this  trial  until  the  case  has  been  finally  sub- 
mitted to  you.  With  that  admonition  you  will  be 
excused  until  2:00  o'clock  this  afternoon.  Will  you 
kindly  retire  quietly  as  the  court  is  still  in  session. 
(The  following  proceedings  were  had  in  the 
absence  of  the  jury) : 

The  Court:  Nov/,  Mr.  Johnston,  you  may  make 
your  offer  of  proof.  [354] 
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Mr.  Johnston:  I  seem  to  have  misplaced  the 
finding. 

The  Court:    I  have  it. 

Mr.  Johnston:  Oh,  I  beg  your  pardon.  Thank 
you,  sir. 

Your  Honor,  at  this  time  I  make  an  offer  of 
proof. 

I  offer  to  prove  through  the  testimony  of  the 
witness  Zabel,  that  it  was  the  intent  of  the  defend- 
ant Fox  West  Coast  in  1951,  in  the  playing  of  pic- 
tures, playing  of  Universal  pictures  in  these  thea- 
tres, the  Iris,  Guild,  Vogue,  Culver  City,  Studio  and 
other  theatres  that  he  may  have  described  as  play- 
ing Universal  pictures,  it  was  the  intent  of  Fox 
West  Coast  to  do  what  Judge  Yankwich  said  was 
reasona})le  to  do  in  the  case  of  Fanchon  &  Marco 
versus  Paramount  Pictures,  et  al,  pursuant  to  find- 
ing 11(e)  in  that  case,  which  I  shall  now  read  into 
the  record:  [355] 

"Universal  generally  follows  the  practice  of  li- 
censing the  Los  Angeles  area  first  run  exhibition 
of  its  pictures  to  theatres  in  the  downtown  Los 
Angeles,  Hollyw^ood  and  Wil  shire  districts  and  in 
Culver  City  and  the  Universal  City  section  of  the 
San  Fernando  Valley.  Universal  usually  limits 
such  first  run  exhibition  of  its  pictures  to  the  United 
Artists  Theatre  in  the  downtown  Los  Angeles  dis- 
trict, the  Iris  and  Guild  Theatres  and  the  Vogue 
Theatre  in  the  Hollywood  district,  the  Ritz  Theatre 
in  the  Wilshire  district,  the  Culver  Theatre  in  Cul- 
ver City,  and  th(3  Studio  City  Theatre  in  the  Uni- 
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versal  City  section  of  the  San  Fernando  Valley.  All 
such  action  by  Universal  is  reasonable." 

I  make  this  offer,  your  Honor,  to  negate  the 
assertion  by  plaintiff  in  this  action  that  the  intent 
of  Fox  in  so  playing  Universal  pictures  was  to 
restrain  competition  and  to  exercise  a  monoj^oly 
of  exhibition. 

That  completes  my  offer,  your  Honor. 

The  Court:  Mr.  Johnston,  according  to  the  tran- 
script that  is  dated  November  1,  1951. 

Mr.  Johnston:     I  think  November  7. 

The  Court:  Now,  how  could  this  witness  say 
that  he  intended  to  follow  that  admonition  or  direc- 
tive in  September  of  1950  and  the  first  part  of  1951, 
when  it  wasn't  even  in  [356]  existence? 

Mr.  Johnston :  That  may  be  true,  your  Honor.  I 
shall  come  to  that  in  a  moment.  But  let  me  say 
what  I  perhaps  ineffectively  said  when  the  jury 
was  here. 

Mr.  Corinblit  introduced  evidence  yesterday  of 
the  exhibition  of  Universal  product  in  certain  thea- 
tres not  confined  to  the  period  ending  September, 
1951,  but  throughout  the  whole  year,  and  questioned 
Mr.  Zabel  extensively  on  that. 

He  also  put  in  an  exhibit  which  didn't  cover  the 
period  ending  September,  1951  but  going  com- 
pletely to  the  end  of  the  year  with  respect  to  the 
exhibition  of  Universal  pictures. 

The  Court :  Mr.  Johnston,  your  question  is,  "Did 
you  intend  to  rely  on  this  f  or  "Did  you  try  to  rely 
on  it?"  when  it  wasn't  even  in  existence.  That  is 
my  objection. 
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Mr.  Johnston:  I  understand  the  court's  position. 
I  think  the  court,  perhaps,  doesn't  understand  my 
position. 

I  am  speaking — at  the  moment  I  am  talking  about 
an  assertion  which  was  made  here  that  the  exhibi- 
tion of  Universal  pictures  in  certain  Fox  theatres 
throughout  the  year  1951 — that  evidence  has  gone 
in.  x\nd  through  that  I  believe  it  is  plaintiff's 
position  that  the  intent  throughout  the  year  was 
to  restrain  competition  and  to  exercise  monopoly 
power. 

The  Court:  Well,  I  am  going  to  instruct  the 
jury  at  the  proper  time  that  they  are  only  con- 
cerned with  the  period  from  September  '50  to  Sep- 
tem])er,  '51.  They  are  not  to  consider  any  [357] 
damage  that  occurred  after  September,  1951. 

^Ir.  Johnston:  I  might  say  further,  your  Honor, 
that  I  can  offer,  and  I  do  offer  to  prove  by  this 
witness,  Mr.  Zabel,  that  evidence  of  the  exhibition 
of  Universal  product  in  Fox  theatres  was  given 
in  the  Fanchon  and  Marco  case,  the  same  evidence 
that  has  been,  of  course — it  is  essentially  the  same 
evidence  that  has  been  given  in  this  action. 

The  judge  in  that  case  rendered  his  decision  in 
August  of  1951  in  favor  of  the  defendant  Fox  West 
Coast,  and  in  fact  in  favor  of  all  the  defendants. 

Tlie  Court:  Well,  I  don't  think  there  is  a  judg- 
ment until  it  has  been  written  and  signed  and  filed 
by  the  court.  He  might  change  his  mind  from 
the  time  he  tried  the  case  until  the  time  he  signed 
the  judgment. 

Mr.  Johnston:    That  could  be,  conceivably,  legal- 
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istically  true,  your  Honor,  but  if  a  court  renders 
a  comprehensive  opinion,  certainly  if  people  who 
were  parties  to  that  action  guide  themselves  by 
that  opinion,  and  their  intent  to  perform  or  do 
certain  things  pursuant  to  that  opinion 

The  Court:  Where  is  that  opinion'?  Was  there 
an  opinion? 

Mr.  Johnston:    Yes,  your  Honor. 

The  Court:    What  was  the  date  of  the  opinion? 

Mr.  Johnston:  August  7,  I  believe,  1951.  I  will 
give  that  to  you  in  just  a  moment.  It  was  some- 
time in  August —  [358]  August  17,  1951. 

The  Court:  Well,  that  was  just  two  weeks  be- 
fore the  end  of  the  damage  period  here. 

Mr.  Johnston:    That  is  true. 

The  Court:  Then  how  could  the  witness  say  he 
tried  to  follow  the  directive  of  Judge  Yankwich 
eight  months  before  the  opinion  was  written? 

Mr.  Johnston:  I  didn't  ask  him  that.  I  asked 
him  if  he  tried  to  follow  it  after  the  directive  and 
the  mandate.  Of  course  he  could  not  follow  it,  your 
Honor,  in  advance  of  his  knowing  what  the  deci- 
sion would  be,  but  he  could  follow  it  after  that 
decision  was  announced. 

The  Court:  In  other  words,  we  have  two  weeks 
here 

Mr.  Johnston:    I  don't  know  the  precise  date. 

Mr.  Westbrook:    I  think  it  is  exactly  a  month. 

]Mr.  Johnston:    A  little  over  a  month. 

The  Court:  Well,  the  middle  of  August  to  Sep- 
tember. 
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Mr.  Westbrook :  The  complaint  was  filed  Septem- 
ber 17th. 

Mr.  Johnston:     Rouglily  a  month. 

The  Court:  Mr.  Corinblit,  what  do  you  want  to 
say? 

Mr.  Corinblit:  Your  Honor,  it  may  be  against 
our  better  interests  to  argue  against  this  motion, 
because,  if  Mr.  Johnston  wants  to  get  in  these 
findings  of  fact  of  Judge  Yankwich,  entered  in 
1951,  I  suppose  we  ought  to  be  able  to  show  that 
these  people  knew  they  were  ^Hlolating  the  law  by 
[359]  i^utting  in  the  Paramoiuit  findings,  which 
were  entered  in  1950,  and  i)utting  in  the  decree,  the 
final  decree  in  1951,  for  that  purpose,  so  it  may  be 
against  our  better  interest  to  argue  against  this 
point. 

I  want  to  take  these  up  one  by  one. 

Mr.  Johnston  asserted  that  we  put  in  a  schedule 
up  to  1951.  The  assertion  is  incorrect  because  the 
exhibit  he  referred  to,  Exhi])it  46-A-5,  which  exhibit 
ends  with  September  20,  1951.  So  that  first  i)oint 
is  incorrect. 

Secondly,  he  refers  to  an  opinion  of  Judge  Yank- 
wich. Your  Honor,  there  is  no  basis  that  I  know 
of,  no  basis  under  which  actions  referred  to,  taken 
on  the  basis  of  an  opinion  by  Judge  Yankwich, 
could  have  changed  the  situation. 

Mr.  Mitchell  induced  Judge  Yankwich  to  change 
his  opinion  by  writing  a  letter  and  asking  him  to 
change  his  opinion,  the  opinion  which  he  had  filed, 
and  that  is  in  the  record  of  the  case.  It  is  a  letter 
which  was  filed — Mr.  Mitchell  wrote  a  letter  and 
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told  Judge  Yankwich  that  he  thought  there  were 
some 

Mr.  Mitchell:    Clerical  errors. 

Mr.  Corinl)lit:  that  there  were  some  mat- 
ters  

The  Court:  Well,  Judge  Yankmch  may  have 
clianged  his  opinion  between  the  time  of  filing  and 
the  printing  of  it. 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  Any  day  I  can  get  Judge  Yank- 
wich to  change  an  opinion,  it  is  a  new  day.  Those 
were  clerical  errors.  [360] 

Mr.  Corinblit:  Even  Judge  Yankwich 's  judg- 
ment wasn't  final,  because  the  plaintiff  immediately 
apxjealed  therefrom.  It  was  on  appeal  for  a  year 
or  two  thereafter,  even  a  petition  in  the  Supreme 
Court  of  the  United  States.  That  is  not  a  final  de- 
cision on  which  anyone  can  rely,  can  take  a  position, 
besides  the  fact  that  there  is  nothing  in  the  world 
to  prevent  Mr.  Johnston  from  asking,  except  I 
think  there  might  be  some  technical  objections,  to 
ask  Mr.  Zabel,  ''Now,  what  did  you  do  when  you 
were  operating  these  theatres'?"  I  think  there 
might  be  some  technical  objections  to  that,  but  to 
relate  the  objection  to  the  opinion  of  a  judge,  it 
seems  to  me,  is  remote  from  the  issues  and  cer- 
tainly there  is  no  basis  for  it. 

Mr.  Johnston:  Your  Honor,  perhaps  I  was  in 
error  as  to  the  exhibit,  the  time  period  covered  by 
the  exhibit  he  refers  to.  If  I  am,  I  tender  my  apol- 
ogy both  to  the  court  and  to  Mr.  Corinblit. 

However,  Vvdth  respect  to  the  actual  testimony, 


vs.  Paradise  Theatre  BJclg.  Corp.  et  ah      331 

the  questions  put  by  Mr.  Corinblit,  I  am  reading 
from  page  25-1  of  yesterday's  proceedings,  and  with- 
out reading  the  preliminaries  and  simply  para- 
phrasing the  testimony,  Mr.  Corinl)lit  was  inquiring 
about  this  Universal  situation,  and  Mr.  Corinblit 
said  at  line  16  of  the  page  I  have  indicated : 

"Q.    And  that  continued  through  1951? 

"A.     Yes.   [361] 

"Q.  The  time  you  are  referring  to  was  from 
1946  to  1951,  a  five-year  period? 

^'A.  That  is  correct.  I  think  I  am  getting  con- 
fused now  because  there  are  some  different  theatres 
here  at  the  time  but  most  of  the  time  they  were 
these  five  theatres." 

I  simply  say  in  support  of  my  position  that  Mr. 
Corinblit  elicited  from  this  witness  testimony  dur- 
ing the  whole  year  1951. 

The  Court:  Mr.  Johnston,  if  we  didn't  have  a 
jury  here,  I  would  let  this  testimony  come  in  and 
I  would  let  the  findings  come  in,  because  I  would 
take  the  finding  you  have  for  what  it  is  worth.  The 
jury  might  consider  it  in  a  different  light. 

I  have  sustained  the  objection  of  the  defendants 
so  far  relating  to  the  findings  in  the  Paramount 
case.  If  I  allow  the  findings  in  one  case  to  come  in, 
why  shouldn't  I  allow  the  findings  in  other  cases  to 
come  in? 

Are  you  willing  to  let  this  finding  come  in  with 
the  understanding  that  I  will  let  the  Paramount 
findings  come  in  at  the  proper  time  ? 

Mr.  Johnston:  I  think  you  are  putting  me  in  a 
rather  unfair  position  with  a  deal  of  that  charac- 
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ter,  your  Honor.  I  think  you  know  what  my  answer 
would  be. 

The  Court :  Yes,  I  know  what  your  answer  would 
be.  [362] 

Mr.  Johnston:  I  do  say  this.  Perhaps  I  have 
not  effectively  stated  my  position.  It  isn't  the  find- 
ings per  se  that  I  want  in  evidence.  It  is  what  the 
state  of  mind  of  Fox  West  Coast  was,  what  was 
their  intent?  Was  it  their  intent  to  do  something 
that  the  court,  Judge  Yankwich,  said  they  couldn't 
do? 

The  Court:  Can't  I  take  that  argument  and  say 
a  finding  in  the  Paramount  case  shows  the  intent 
of  the  defendants,  what  they  did? 

Mr.  Johnston:    No. 

The  Court :    I  don't  know. 

Mr.  Johnston:  No,  your  Honor,  I  see  no  connec- 
tion. 

The  Court:  I  am  afraid,  Mr.  Johnston,  you  are 
flirting  with  trouble. 

Mr.  Johnston:  Well,  I  simply  wish  to  urge  at 
this  time  the  position  I  have  urged. 

The  Court:  I  think  the  best  solution  of  this  is 
to  sustain  the  objection. 

Mr.  Johnston:  Perhaps  then  this  will  work  both 
ways. 

Mr.  Mitchell:  Is  there  an  intention,  Mr.  Corin- 
blit,  to  put  in  the  contract  with  respect  to  the  ter- 
mination of  the  Fox  West  Coast  interests,  whatever 
it  is? 

Mr.  Corinblit:    I  haven't  decided  for  sure  on  that. 

Mr.  ]\Iitchell :    That  is  going  to  be  troublesome  to 
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[363]  discuss  that  in  front  of  the  jury,  because 
that  order  is  just  full  of  U.  S.  against  Paramount. 
I  have  a  position  on  U.  S.  against  Paramount  which 
I  have  urged,  and  I  don't  want  it  to  come  in  di- 
rectly and  I  don't  want  it  to  come  in  indirectly 
through  reading  excerpts  out  of  letters  or  agree- 
ments or  orders  or  any  other  way. 

Mr.  Corinblit:  Your  Honor,  on  that  I  am 
aware 

Mr.  Mitchell :  It  is  difficult  to  discuss  in  front  of 
the  jury  without  just  saying  it,  and  so  if  he  is  going 
to  introduce  or  offer  such  a  paper,  I  think  it  should 
be  done  outside  the  presence  of  the  jury. 

Mr.  Corinblit :  I  am  aware  of  Mr.  MitchelFs  posi- 
tion, and  I  am  aware  of  the  questions  that  you  have 
had  and  the  tight  rules  of  proof  you  have  required 
prior  to  the  admissibility  of  any  portion  of  the 
Paramount  case.  I  will  adhere  to  that  and  I  will 
not  try  to  make  use  of  the  fact  that  the  jury  is  pres- 
ent to  avoid  what  I  know  are  the  proper  procedures. 

The  Court:  I  noticed  a  little  while  ago  that  the 
defendants  in  cross  examination,  I  thought  was  get- 
ting to  the  place  where  they  were  going  to  ask  the 
reasons  why  theatres  were  transferred.  If  the  de- 
fendants open  the  door  as  to  why  they  were  trans- 
feiTcd  and  they  bring  in  the  Paramount  case,  then 
I  will  have  to  admit  the  Paramount  case,  so  don't 
open  the  door. 

Mr.  Mitchell :  Some  of  these  witnesses,  you 
know [364] 

The  Court:  I  know,  but  if  you  deliberately  ask 
the  question  why,  then  I  may  say 
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Mr.  Mitchell:    We  won't  open  the  door. 

Mr.  Johnston:  We  are  not  going  to  open  the 
door,  your  Honor. 

Mr.  Corinblit:  Your  Honor,  I  don't  want  what 
I  have  said  to  militate  against  this  point.  I  think, 
without  regard  to  what  may  be  your  overall  ruling 
on  admitting  the  Paramount  decree,  which  we  hope 
to  convince  you  that  you  should  do,  portions  of  it, 
with  respect  to  various  elements  of  the  case,  getting 
down  to  the  narrow  point  of  the  transfer  of  thea- 
tres, and  so  forth,  I  think  there  may  come  a  time 
when  that  will  be  directly  material  to  some  of  the 
issues  here.  I  don't  mean  to  say  it  will  not  become 
material,  but  I  will  certainly  not  use  the  fact  that 
the  jury  is  present  to  get  it  in  behind  the  door.  I 
will  come  right  out  and  say  I  think  it  is  admissible 
and  ask  you  to  rule  on  it. 

The  Court:  Mr.  Corinblit,  you  know  my  stand 
in  regard  to  this  matter  and  I  am  quite  sure  you 
will  recognize  and  pay  attention  to  it. 

Mr.  Corinblit:    Yes,  sir. 

The  Court:  Court  will  now  stand  in  recess  until 
2:00  o'clock. 

(A  recess  was  taken  to  2:00  o'clock,  p.m.) 

Thursday,  July  12,  1956—2 :00  P.M. 

The  Court:  Is  it  stipulated  the  jury  are  present 
and  in  the  jury  box? 

Mr.  Corinblit:    So  stipulated. 

The  Court:    You  may  proceed. 

Mr.  Corinblit:  Mr.  Bertero,  will  you  take  the 
stand. 
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JOHN  B.  BERTERO 

resumed  the  stand,  and  testified  further  as  follows: 

Direct  Examination 

Q.  ("By  Mr.  Corinblit)  :  Mr.  Bertero,  before  the 
recess  we  were  discussing  the  theatres  that  were 
owned  or  operated  by  United  West  Coast  Theatres 
Corporation  in  which  I  think  you  testified  that  Fox 
had — Fox  West  Coast  o^vned  70  per  cent  of  the 
stock  and  the  United  Theatres  Circuit  directly  or 
indirectly  owned  30  per  cent — United  Artists  Thea- 
tres Circuit.  A.     In  1949? 

Q.  Your  company,  Fox,  and  United  Artists 
Theatres  Circuit,  Inc.,  were  sharing  the  profits 
from  the  exhibition  of  Loew's  pictures  on  first  run 
in  Holl\'wood,  isn't  that  right?  A.     In  1949? 

Q.    Yes. 

A.  In  1949  United  West  Coast  Theatres  Cor- 
poration operated  the  Egyptian  Theatre  until  about 
November  of  that  year.  Then  I  think  it  was  the 
middle  of  November  that  we  ceased  our  interest  in 
it,  and  the  Loew  pictures  were  customarily  licensed 
and  exhibited  at  the  Egyptian  Theatre  on  Holly- 
wood Boulevard  first  run  Los  Angeles,  that  is  cor- 
rect. 

Q.  And  that  exhibition  was  simultaneous  with 
an  exhibition  downtown  at  the  Los  Angeles  Theatre 
customarily?  A.     That  is  correct,  yes. 

Q.  Now,  in  1949  Fox,  on  behalf  of  its  four  thea- 
tres, was  sharing  with  United  Artists,  with  respect 
to  their  downtown  theatre,  the  gross  revenues  on 
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first  run  to  be  realized  from  Universal  pictures, 

isn't  that  right? 

A.  I  would  like  the  question  repeated.  I  got 
lost  there. 

The  Court:     Read  the  question. 
(Question  read.) 

The  Witness :  What  four  theatres  are  you  speak- 
ing of,  Mr.  Corinblit? 

Q.  (By  Mr.  Corinblit) :  The  four  Fox  theatres 
that  were  playing  day  and  date  with  United  Artists 
Theatre  downtown.  Those  were  the  only  thea- 
tres  

A.  Wait  a  minute.  Let  us  take  them  one  by 
one,  and  then  my  memory  will  come  back  to  me. 

These  apply  to  the  Universal  pictures'? 

Q.    Yes. 

A.  Well,  sitting  here  I  remember — I  recollect 
that  Universal  pictures  customarily  went  for  a 
period  of  time  to  two  theatres  on  Hollywood  Boule- 
vard, the  Iris,  in  which  United  West  Coast  had  no 
interest  whatsoever  and  in  the  Guild  in  which 
United  West  Coast  had  no  interest.  And  then  what 
were  the  other  two  theatres  you  had  in  mind? 

Q.     Culver  and  Ritz. 

A.  The  Culver.  United  West  Coast  had  no  in- 
terest in  it.  That  was  a  theatre  of  Fox  West  Coast 
and  the  Ritz,  the  Ritz  was  o]oerated  by  United  West 
Coast,  so  there  was  one  instance  of  the  four  where 
United  West  Coast  operated  the  theatre. 

Q.  So  that  with  respect  to  the  Ritz,  as  far  as 
Universal   pictures   were   concerned,   the   revenues 
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from  first  rmi  was  operated  by  United  West  Coast 
and  therefore  you  were  sharing  the  profits  to  be  de- 
rived therefrom,  from  the  United  Theatre  Circuit — 
that  is  as  far  as  the  Ritz  was  concerned? 

A.  The  fact  is  United  West  Coast  was  operating 
the  Ritz  and  any  time  it  played  a  Universal  picture, 
and  if  it  showed  a  profit  at  the  end  of  the  year  from 
the  exhibition  of  all  pictures  at  the  Ritz  Theatre, 
then  to  that  extent  there  was  profit  in  the  United 
West  Coast  Theatres  Corporation,  and  also  to  that 
extent  United  Artist  Theatre  Circuit  through  [368] 
a  subsidiary  owned  a  30  x)er  cent  interest  in  the  cor- 
poration. I  think  that  is  the  fact  and  whatever 
conclusion  you  draw  from  it  is  your  own. 

Q.  All  right.  Xow,  and  of  course  I  don't  know 
if  you  testified,  but  of  course  it  is  a  fact  that  the 
only  other  theatre  that  played  Universal  pictures 
first  rim  at  that  time  was  United  Artists  Theatre 
downtown — that  is  played  day  and  date  with  that 
group  of  theatres'? 

A.  I  can  remember  that  Universal  played  its 
product  downtown  in  the  United  Artists  Theatre. 
We  had  no  connection  with  that  in  1949,  none  what- 
ever. 

Q.  Those  are  the  only  group  of  theatres  that 
had  Universal  pictures  on  first  run? 

A.  The  theatres  we  have  mentioned,  the  two  on 
Hollywood  Boulevard,  the  Ritz,  the  Culver  and  the 
downtown  United  Artists  Theatre  in  which  we  had 
no  interest,  exhibited  Universal  pictures  first  run 
ordinarily.  [369] 
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Q.  Now,  turning  back  for  a  moment  again  to 
Loew's  pictures,  the  sharing  through  United  West 
Coast  with  United  Artists  Theatres  Circuit  of  the 
profit  to  be  derived  from  the  exhibition  of  Loew's 
product  first  run  in  the  Egyptian  Theatre  was  by 
reason  of  a  document  known  as  the  basic  agreement, 
isn't  that  right,  the  contract  between  you  and 
United  Artists  Theatres  Circuit,  Inc.? 

A.  If  I  understand  what  you  mean,  it  was  an 
agreement  between  Fox  West  Coast  Theatres  Cor- 
poration and  United  Artists  Theatres  of  Califor- 
nia, under  which  it  was  agreed  a  corporation  would 
be  formed  and  we  would  own  70  per  cent  of  that 
stock  and  the  other  party  30  per  cent,  and  we  agreed 
to  lease  or  sublease,  as  the  case  may  be,  certain  of 
our  theatres  to  this  company,  and  the  other  party 
to  the  contract,  the  United  Artists  Theatres  of  Cali- 
fornia, Ijtd.,  would  lease  certain  theatres  to  that 
company. 

Now,  that  company  operated  the  Egyptian  Thea- 
tre until  about  the  middle  of  November,  1949,  as  I 
recall,  and  during  that  time  the  Egyptian  Theatre, 
at  least  part  of  the  time,  was  profitable,  and  to  that 
extent  United  West  Coast  made  a  profit  and  the 
30  per  cent  stockholder  participated  indirectly. 

Q.  Speaking  with  respect  to  Loew's  product 
downtown  during  1949,  while  Fox  had  the  theatre — 
withdraw  that. 

Speaking  with  respect  to  the  Los  Angeles  Thea- 
tre [370]  downtown,  which  was  the  theatre  down- 
town playing  the  Loew's  product  on  first  run  in 
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1949,  Fox  had  an  interest  in  that  theatre  and  also 

a  separate  interest  in  the  profits,  isn't  that  right? 

A.  I  think  in  1949  ^Ye  o^^Tled  the  Los  Angeles 
Theatre  100  per  cent.  I  am  not  clear  on  that.  It 
might  have  been  a  little  later  and  it  might  have 
been  a  little  earlier  that  we  acquired  a  100  x^er 
cent  interest,  but  in  any  event  we  had  an  interest  in 
the  theatre,  and  we  exhibited  customarily  until  we 
were  thrown  out  of  the  theatre — no.  I  beg  your 
pardon. 

We  customarily  exhibited  the  better  Loew's  pic- 
tures in  tlie  Los  Angeles  theatre  downtown  until  at 
least  November,  1949. 

Q.  I  want  to  refresh  your  recollection  as  far  as 
the  date  when  you  received  a  full  interest  in  the 
theatre. 

A.  I  \vill  accept  whatever  you  state.  It  was 
somewhere  around  1949  or  1950.    I  can't  recall. 

Q.  If  I  shovv^  to  you  an  agreement  with  Metro- 
politan Theatres  dated  November  14,  1949,  would 
that  pin  the  date  down? 

A.  It  is  very  close  to  the  date  I  had  in  mind. 
November,  1949? 

Q.    Yes. 

A.     I  was  pretty  good  on  my  recollection. 

Q.  Yes,  you  were.  I  just  wanted  to  pin  it  down 
to  the  [371]  part  of  the  year. 

A.  Yes.  We  owned  a  very  substantial  interest 
in  the  Metropolitan  Theatres  Corporation  and  we 
enlarged  our  interest  to  100  per  cent,  so  we  became 
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the  full  owners  of  the  Los  Angeles  Theatre  at  that 

time. 

Q.  During  the  x^eriod  prior  to  November,  1949, 
January  to  November,  1949,  you  had  an  interest  in 
the  Los  Angeles  Theatre  indirectly  through  another 
corporation,  did  you  not? 

A.  Yes.  We  owned  the  shares  of  the  corpora- 
tion, owned  part  of  the  shares. 

Q.  And  you  also  had  a  25  per  cent  interest  in 
the  profits  of  that  theatre  so  long  as  it  played 
Loew's  product  first  run,  isn't  that  right? 

A.  Not  in  1949,  according  to  my  recollection, 
Mr.  Corinblit.  I  think  from  about  1948  to  1949, 
and  after  that  when  we  owned  100  per  cent,  I  think 
our  interest  in  the  operation  of  the  Los  Angeles 
Theatre  was  through  this  subsidiary  company  and 
was  solely  our  stock  interest. 

Mr.  Corinblit:  I  will  ask  the  clerk  to  mark  as 
plaintiff's  exhibit  next  in  order  an  agreement,  copy 
of  a  letter  agreement,  a  copy  of  which  we  have  just 
obtained.  Although  I  had  knowledge  of  its  exist- 
ence, I  didn't  have  a  copy.  I  think  we  ought  to 
separate  these.  A  letter  from  Fox  West  Coast  to 
Metropolitan  Theatres  Corporation  dated  May  29, 
1947.    Make  it  48-A  because  I  have  another.  [372] 

The  Clerk:     48-A-l. 

(The  exhibit  referred  to  was  marked  as  Plain- 
tiff's Exhibit  48-A-l  for  identification.) 

Mr.  Corinblit:  And  this  is  48-A-2,  a  letter  from 
Fox  West  Coast  to  the  Metropolitan  Theatres  Cor- 
poration dated  May  1,  1947. 
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The  Clerk:     48-A-2  for  identification. 

(The  document  referred  to  was  marked  as 
Plaintiff's  Exhiint  48-A-2  for  identification.) 

Q.  (By  Mr.  Corinblit) :  I  will  show  you  Plain- 
tiff's Exhibit  48-A-l,  Mr.  Bertero,  and  ask  you  if 
that  is  your  signature  at  the  bottom  of  the  page. 

A.    Yes,  it  is. 

Q.  And  the  same  thing  with  respect  to  Exhibit 
48-A-2.  A.     Yes,  it  is. 

Q.    Would  you  examine  48-A-l,  please. 

A.     I  have  examined  it. 

Q.  Thank  you.  You  might  look  at  48-A-2  at  the 
same  time. 

Now,  Mr.  Bertero,  does  a  reading  of  Plaintiff's 
Exhibit  48-A-l  refresh  your  recollection  as  to  the 
period  during  which  Fox  had  a  25  per  cent  interest 
in  the  net  profits  of  the  Los  Angeles  Theatre  so 
long  as  that  tlieatre  operated,  played  Loew's  pic- 
tures first  run  in  Los  Angeles? 

A.  Xo.  It  confinns  my  recollection.  I  said  we 
[373]  enlarged  our  interests.  We  had  an  interest 
in  Metropolitan  and  then  there  were  certain  nego- 
tiations going  on  between  us  and  Metropolitan  in 
respect  to  the  Los  Angeles  Theatre,  and  we  en- 
larged our  interest,  and  so  today,  unfortunately,  we 
have  100  per  cent  of  the  Los  Angeles  Theatre.  [374] 

Q.  Well,  my  question  though  is,  Mr.  Bertero, 
whether  it  isn't  true  in  1947  to  November,  1949 
you  had  an  agreement  with  Metropolitan  whereby 
you  got  25  per  cent  of  the  net  profits  of  the  Los 
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Angeles   Theatre   so   long   as  that   theatre   played 

Loew's  pictures  first  run. 

A.  The  agreement  speaks  for  itself.  It  is  in 
writing  there,  Mr.  Corinblit.    I  can't  dispute  that. 

Q.    All  right. 

A.     I  said  we  enlarged  our  interests. 

Q.  Well,  will  you  state  that  it  is  true  then 
that  you  did  have  such  an  agreement  in  effect 
between  '47  and  November,  '49? 

A.  I  must  concede  I  signed  it  and  also  that  the 
agreement  w^as  in  effect  as  to  when  it  was  termi- 
nated. I  don't  know,  but  we  had  extended  nego- 
tiations in  regard  to  the  Los  Angeles  Theatre  with 
our  own  subsidiary.  That  is  why  I  signed  on  be- 
half of  Fox  West  Coast  and  the  president  of  the 
subsidiary  company  or  vice  president  signed  on  be- 
half of  our  subsidiary. 

How  long  the  arrangements  were  in  effect  I  don't 
recall. 

Mr.  Corinblit:  The  plaintiff  will  offer  in  evi- 
dence Exhibit  48-A-l  and  48-A-2. 

The  Court:    It  may  be  received. 

(The  documents  heretofore  marked  Plain- 
tiff's Exhibits  Nos.  48-A-l  and  48-A-2  for  iden- 
tification were  received  in  evidence.)  [375] 


***** 


Q.  (By  Mr.  Corinblit):  In  this  letter  that  I 
have  just  read,  Mr.  Bertero,  you  refer  to  a  letter 
agreement  dated  June  15,  1944. 

I  will  show  you  Plaintiff's  Exhibit  31-H— first  I 
will  ask  you  whether  or  not — ^it  is  just  a  typewritten 
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signature,  but  I  will  ask  you  whether  or  not  this 
is  the  letter  agreement  to  which  you  refer  in  your 
letter  of  May  29,  1947. 

A.    Yes.    I  prejDared  this  letter  and  signed  it. 

Q.     You  are  referring  to  31-H?  A.     Yes. 

Q.  All  right.  And  that  is  the  letter  agreement 
referred  to  in  your  letter  of  May  29,  1947? 

A.    If  it  is  the  date,  yes,  I  am  sure  it  is.  [377] 

Q.    All  right. 

Mr.  Corinblit;  I  will  offer  Plaintiff's  Exhibit 
31-H. 

The  Court:    It  may  be  received  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
31-H.) 

Q.  (By  Mr.  Corinblit) :  Now,  we  will  come  back 
to  these  letters  in  a  minute. 

The  agreement  pursuant  to  which  you  operated 
the  Los  Angeles  Theatre — I  beg  your  pardon,  op- 
erated the  Egyptian  Theatre  and  the  Ritz  Theatre, 
as  a  result  of  which  Fox  had  70  per  cent  of  the  stock 
and  this  other  corporation  referred  to  in  one  of  the 
letters  had  30  per  cent  interest,  was  the  document 
known  as  the  basic  agreement,  isn't  that  correct? 

A.  Actually,  to  be  precise  about  it.  United  West 
Coast  Theatre  Corporation  had  a  sublease  of  the 
Ritz  Theatre  for  a  period  of  time  and  that  cor- 
poration operated  the  theatre. 

Q.  Yes,  but  the  agreement  whereby  that  took 
place  was  a  document  known  as  the  basic  agree- 
ment? 
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A.  It  arose  out  of  what  you  call  the  basic  agree- 
ment, which  was  the  one  that  provided  for  the  set- 
ting up  of  the  new  corporation  and  the  leasing  to  it 
of  the  various  theatres. 

Q.  And  it  w^as  that  agreement  which  was  the 
subject  of  negotiations  between  you  and  United 
Artists  Theatre  Circuit  in  1949,  the  termination  of 
this  agreement?  [378] 

A.  Well,  in  a  way  you  could  say  then,  I  think, 
basically.  We  both  wanted  to  achieve  a  dissolution 
on  a  mutual  basis  of  that  corporation  and  there  was 
involved  the  negotiations  toward  acquiring  full 
ownership  of  the  Chinese  Theatre  and  one  or  two 
other  theatres.  I  don't  recall,  but  in  a  measure  you 
might  ascribe  it  as  our  intention  to  break  up  all 
the  relationship  that  we  had  that  year. 

Q.  The  terminating  agreement  in  1949  refers  to 
the  basic  agreement,  doesn't  if? 

A.  I  think  it  does  but  I  am  not  sure.  Let  me 
reflect  on  that  for  a  moment.  It  is  so  long  ago  now. 
Yes,  I  think  it  referred  to  it.  I  think  the  agreement 
was  in  effect.  That  probably  was  1954.  If  there  had 
been  an  extension  to  1954  we  would  have  terminated 
the  agreement  as  such. 

Q.  I  will  show  you  a  document  which  has  been 
heretofore  marked  as  Plaintiff's  Exhibit  31-F  and 
ask  you  if  you  can  identify  this  as  the  basic  agree- 
ment to  which  we  have  referred. 

(Handing  document  to  the  witness.) 

A.  This  is  the  document  that  you  refer  to  as  the 
basic  agreement,  if  this  is  the  one  of  1934. 
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Q.    Yes,  that  is  the  one. 

A.    Yes. 

Q.  And  its  period  of  extension  would  have  been 
1954  unless  you  terminated  before  that? 

A.  Let  me  see.  This  expired  in  1939,  I  [379] 
think,  and  it  ^Yas  extended  for  10  years  to  1949 
or  perhai:)s  five  years.  That  is  where  I  am  not  cer- 
tain, but  in  any  event  it  was  in  effect  either  on  a 
month-to-month  basis  or  for  a  short  period  or 
short  term  in  1949. 

Q.    All  right. 

Mr.  Corinblit:  Plaintiff  will  offer  in  evidence 
Exhibt  31-F. 

The  Court :    It  may  be  received  in  evidence. 
Mr.  Johnston:     ^lay  I   see  it  before  the   court 
makes  a  ruling? 

The  Court:    Yes. 

(Document  handed  to  Mr.  Johnston.)  [380] 
The  Clerk :  Is  this  in  evidence  ?  What  is  the  num- 
ber? 

Mr.  Corinblit:     31-F. 
The  Clerk:    Exhibit  31-F. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  31-F.) 
Q.  (By  Mr.  Corinblit):  Now,  Exhibit  31-F, 
which  we  described  as  the  basic  agreement,  was  tied 
to  a  so-called  four-theatre  agreement,  was  it  not, 
Mr.  Bertero,  that  is,  a  theatre  a.greement  whereby 
four  theatres  were  pooled  together  by  you  and 
United  Artists  Theatres  Circuit,  Inc.,  for  operating 
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first  run,  and  that  theatre  group  later  played  Loew's 

product  first  run,  isn't  that  right? 

A.  I  think  that  they  were  not  tied  together  ex- 
cept in  one  provision.  My  recollection  of  these  1934 
arrangements,  contracts,  is  that  the  so-called  Ven- 
ture agreement  was  entirely  separate  and  apart 
from  these  arrangements,  but  that  there  was  a  pro- 
vision to  the  effect  that  if  the  Four  Star  Theatre 
on  Wilshire  Boulevard,  which  was  then  operating 
subsequent  run,  should  become  a  first  run  theatre 
Los  Angeles,  then  it  should  be  included  with  the 
Chinese,  the  Loew's  State  and  the  downtown  United 
Artists.  So  there  are  three  theatres  plus  the  fact 
that  the  Four  Star,  if  it  operated  first  run,  should 
be  included. 

That  is  the  only  reference,  I  think,  in  one  [381] 
agreement  to  the  other. 

Q.  Don't  you  remember  in  that  four  theatre 
venture  there  is  a  provision  that  if  this  agreement  is 
terminated,  the  theatre  venture  agreement  will  be 
terminated  ?  Do  you  remember  that  1 

A.     Say  that  again. 

Q.  That  if  the  basic  agreement,  31-F,  was  ter- 
minated, the  four-theatre  venture  agreement  would 
be  terminated. 

A.  You  asked  about  the  tie-in  from  the  basic 
agreement  over  to  the  venture.  I  didn't  remember 
any  provision  in  the  basic  agreement,  and  I  still 
don't  remember  any 

Q.    Have  you  finished?  I  am  sorry. 
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A.  As  I  say,  I  have  no  clear  recollection  of  the 
provision  of  the  venture  agreement,  there  may  be 
a  provision  in  there,  that  the  basic  agreement  would 
terminate.  I  haven't  read  them  in  years  and  years, 
so  I  wouldn't  recall. 

Q.    I  show  you  Plaintiff's  Exhibit  31-G,  which  is, 
I  JDelieve,  the  venture  agreement  to  which  we  have 
referred  and  which  has  been  marked  heretofore. 
(Mr.  Corinblit  handing  exhibit  to  counsel.) 

I  will  show  you,  Mr.  Bertero,  Plaintiff's  Exhibit 
31-G  for  identification.  I  will  first  ask  you  to  iden- 
tify, if  you  will,  the  si,^Tlatures  on  here  of  Mr. 
Joseph  Schenck  and  Mr.  Charles  Skouras,  wherever 
they  appear.  Those  are  their  signatures?  You  don't 
have  any  doubt  of  that,  do  you?  [382] 

A.     None  whatever. 

Q.  I  will  call  your  attention  to  paragraph  15, 
beginning  page  13,  and  running  over  to  14,  and  ask 
you  to  read  that,  if  you  will. 

A.  I  refen^ed  to  that  other  agreement,  the  basic, 
as  being  dated  1934.  It  says  here  it  is  dated  1933. 

Q.    You  are  right.  A.     So  I  was  oif  a  year. 

Q.     Yes.  1933  was  the  year. 

A.    T  have  read  it,  Mr.  Corinblit. 

Q.  Does  that  refresh  your  recollection  that  they 
were  linked  together  in  the  way  that  I  stated,  this  is, 
if  the  basic  agreement  temynated,  there  was  an  op- 
tion to  terminate  the  four  theatre  venture  ? 

A.  T  think  you  stated  it  differently  before,  but 
it  does  refresh  my  recollection,  having  read  it. 
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Q.    All  right. 

A.  In  other  words,  this  states  that  if  the  basic 
agreement  of  September  1933  terminates,  then 
either  party  to  this  agreement  can  terminate  this 
agreement. 

Mr.  Corinblit:  We  will  offer  in  evidence  Plain- 
tiff's Exhibit  31-GI-. 

The  Court:    It  may  be  received  in  evidence. 

The  Clerk:    Exhibit  31-G.  [383] 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  31-G.) 

Q.  (By  Mr.  Corinblit)  :  Now,  turning  again,  Mr. 
Bertero,  to  Loew's  pictures  first  run  in  1949,  what 
was  the  arrangement,  if  you  know,  between  Loew's 
and  Fox  whereby  Loew's  pictures  automatically 
went  into  the  group  of  three  theatres,  namely,  the 
Los  Angeles,  the  Wilshire  and  the  Egyptian? 

A.  Well,  I  think  there  is  a  false  assumption  on 
your  part  there.  At  that  time,  taking  them  area  by 
area,  the  Loew  pictures  were  being  offered  in  down- 
town Los  Angeles  in  1949  to  any  theatre  operator 
that  desired  to  negotiate  and  bid.  Now,  whether  they 
offered  or  negotiated  for  those  pictures,  I  don't 
know. 

We  had  been  playing  the  Loew  pictures  for  years, 
I  guess  20  years,  in  the  Loew's  State  Theatre,  and 
then  we  had  been  playing  them  in  the  Los  Angeles 
Theatre  later  on,  from  about  1943.  I  think  we  were 
a  very  satisfactory  accoimt  to  Loew.  In  any  event, 
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those  were  probably  the  two  finest  theatres  in  Down- 
town Los  Angeles. 

Xow,  in  1949,  we  exhibited  the  Loew  pictures  in 
the  Los  Angeles  Theatre  until  we  lost  the  lease  of 
the  Loew's  State  Theatre.  We  were  literally  kicked 
out  on  the  street.  Our  lease  had  expired  and  Loew's 
evicted  us.  TTe  would  have  like  to  have  retained 
possession  of  the  Loew  Theatre,  but  our  lease  was 
terminated  and  they  put  us  on  the  street  in  effect. 

They  took  their  own  pictures  and  put  them  in 
their  own  theatre,  Loew's  State  Theatre,  in  the  lat- 
ter part  of  1949. 

We  took  our  own  pictures,  the  Fox  pictures,  and 
put  them  in  the  Fox  theatre,  known  as  the  Los  An- 
geles Theatre. 

Xow,  taking  the  other  area,  Wilshire  Boule- 
vard  

Q.     This  is  1949  now. 

A.  1949.  I  have  no  recollection  as  to  how  pic- 
tures played  on  Wilshire  Boulevard  in  1949  except 
in  respect  of  the  two  fine  art  policy  houses,  the  Four 
Star  and  Fine  Arts. 

The  Wilshire  has  played  pictures  of  various  dis- 
tributors on  various  occasions  first  run  in  that  area. 

Going  to  Hollywood  Boulevard,  the  Loew  pic- 
tures had  been  playing  in  the  Egyptian  Theatre,  oh, 
from  at  least,  let's  see,  the  Egyptian  Theatre  became 
a  first  run  theatre  in  the  war.  It  had  previously 
been  a  first  run  theatre,  and  then  during  the  depres- 
sion of  the  early  thii-ties  it  had  to  go  subsequent  run, 
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but  the  first  run  policy  was  restored  in  1943,  and 
Loew's  licensed  its  pictures,  the  big  pictures,  of 
course,  I  mean,  I  don't  mean  the  nondescripts,  to 
the  Egyptian  Theatre  from  1943  on  down  until,  I 
think,  Oklahoma  was  put  into  the  Egyj^tian  here  a 
short  while  back. 

I  think  that  covers  the  Loew  policy.  I  am  uncer- 
tain about  Wilshire  Boulevard.  My  memory  is  poor 
on  that  one.  But  I  know  the  Hollywood  Boulevard 
situation  and  the  downtown  areas  situation.   [385] 

Q.  Now,  let  me  see,  Mr.  Bertero.  You  said  in 
1949  Loew's  offered  their  pictures  to  anybody  who 
wanted  to  compete  or  bid,  is  that  right,  in  1949*? 

A.  No,  no.  I  said  any  exhibitor  had  the  right 
to  make  an  offer  to  license  the  Loew  pictures,  but 
I  am  sure  that  we  would  have  been  in  that  ring 
offering  a  competitive  bid  and  a  handsome  film 
rental,  and  our  house  policy  and  our  type  of  op- 
eration would  have  carried  great  weight  in  deciding 
who  was  the  good  bidder,  the  best  bidder. 

Q.     But  you  didn't  have  to  bid  in  1949,  did  you? 

A.  I  don't  know.  I  don't  think  so.  There  is  the 
possibility,  because  on  one  or  two  occasions — no.  I 
think  we  licensed  all  the  big  Loew  pictures  at  the 
Los  Angeles  Theatre  until  we  lost  possession  of  the 
Loew  Theatre. 

Q.  And  you  know  that  in  1949  no  other  theatre 
had  even  a  possibility  of  obtaining  a  Loew's  pic- 
ture in  1949  because  they  were  committed  to  your 
theatre,  isn't  that  true? 
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A.  Let's  put  it  this  way.  RKO  was  playing  the 
outstanding  RKO  jnctures,  and  perhaps  certain 
Cohmibia  pictures. 

Q.    Mr.  Bertero 

A.  Wait  a  minute.  Let  me  finish  my  answer, 
Mr.  Corinblit,  because  you  put  a  semblance  on  this, 
and  I  want  to  state  the  fact. 

The  Paramount  Theatre  downtown  at  that  time, 
I  believe,  was  operated  by  Harry  Arthur  and  [386] 
Marco,  and  they  had,  as  I  recall,  a  franchise  for  the 
Paramount  pictures,  so  they  weren't  available  to 
either  the  Los  Angeles  or  Loew's,  but  in  any  event 
they  customarily  played  and  had  played  for  years 
Paramount  pictures. 

The  Warner  Theatre  played  its  own  pictures  in 
the  Warner  Downtown. 

RKO  played  its  own  pictures  at  the  RKO  Theatre 
downtown. 

Then  there  were  certain  companies,  Columbia, 
Universal  and  United  Artists,  that  didn't  own  tliea- 
tres.  Now,  what  more  normal  than  that  we  y)]ay  Fox 
pictures  in  our  own  theatre,  the  Loew  theatre,  while 
we  had  it,  and  later  on  the  Los  Angeles  Theatre? 
We  didn't  need  anybody's  else's  product  while  those 
pictures  stood  up. 

Mr.  Corinblit:  Your  Honor,  I  will  move  to  strike 
the  answer  as  not  responsive. 

The  Court:  Doesn't  he  have  a  right  to  explain 
his  answer? 

Mr.  Corinblit:    Yes,  sir.  I  am  perfectly  willing 
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Mr.  Bertero  be  given  the  fullest  opportunity  to  ex- 
plain if  he  would  only  answer  the  question  I  have 
asked  first.  He  will  certainly  have  all  the  opportun- 
ity to  explain. 

My  question  was  whether  or  not  it  was  not  a  fact, 
whether  or  not  it  was  a  fact  that  no  other  thea- 
tre had  an  opportunity  of  recei\dng  Loew's  first  run 
pictures  in  1949.  [387] 

Now,  that  either  requires  a  yes  or  no  answer,  or 
I  don't  know,  and  then  if  he  wants  to  explain,  he 
can. 

The  Court:  He  has  explained.  Now  you  can  an- 
swer yes  or  no,  Mr.  Bertero. 

The  Witness:  Your  Honor,  I  can't  answer  that 
question,  because  I  don't  know  what  Loew's  was 
doing.  I  know  we  licensed  the  pictures.  What  they 
did,  I  don't  know. 

Q.  (By  Mr.  Corinblit) :  You  don't  know  what 
Loew's  was  doing*? 

A.  Obviously  I  don't,  Mr.  Corinblit.  They  run 
their  own  business  and  we  run  our  own. 

Q.  You  don't  know  whether  Loew's  offered  their 
pictures  to  any  other  theatre  at  all,  do  you? 

A.  The  only  time  I  know  when  a  Loew's  pic- 
ture is  offered  somebody  else  is  when  a  man  is  suc- 
cessful and  it  appears  on  his  screen,  and  if  I  ob- 
serve the  daily  paper  and  see  that  he  is  playing  a 
Loew  picture,  I  know  he  made  a  successful  offer  and 
is  playing  the  picture.  That's  all  I  know. 

Q.     Now,   Mr.   Bertero,   isn't  this   correct,   that 
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with  the  rarest  exceptions,  at  least  from  1944  to 
1949,  Fox  got  virtually  every  single  Loew's  pic- 
ture on  first  run  Los  Angeles? 

A.  I  would  have  been  terribly  disappointed  if 
we  were  unable  to  license  Loew  pictures  customar- 
ily. Our  performance  was  excellent.  We  needed  the 
pictures.  All  we  were  concerned  about  is  that  we 
didn't  pay  too  much  for  them,  and  we  got  a  [388] 
lot  of  money  at  the  box  office.  That  is  a  fact. 

Q.     Mr.  Bertero 

The  Court :    The  answer  is  yes  ? 

The  Witness:     The  answer  is  yes. 

Q.  (By  ]\rr.  Corinblit) :  Now,  isn't  it  a  fact 
that  from  1944  to  1949,  with  the  rarest  possible  ex- 
ception, you  obtained  those  pictures  without  bidding 
for  them? 

A.  Mr.  Corninl)lit,  I  have  in  my  office  copies  of 
all  the  competitive  bids.  It  is  a  stack  that  high.  I 
ask  for  them  as  routine,  that  they  be  sent  to  me. 
I  cannot  remember  w^hat  pictures  were  bid  for  and 
what  were  negotiated  for.  It  is  impossible.  [389] 

The  Court:    Your  answer  is  you  don't  know. 

The  Witness:  I  can't  answer  the  question  with- 
out reviewing  a  voluminous  amount  of  documen- 
tary evidence. 

Mr.  Corinblit:  Your  Honor,  at  this  time  I  would 
like  to  offer  in  evidence  Plaintiff's  Exhibit  next  in 
order,  the  play-off  of  Loew's  pictures  from  January 
1,1945,  to  1949. 
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Mr.  Mitchell:  Your  Honor,  we  have  sat  here 
quietly  while  going  into  a  period  long  ago. 

We  haven't  heard  of  1950  in  this  lawsuit  yet.  We 
haven't  heard  of  1950  when  the  Paradise  Theatre 
started  since  the  case  opened  on  Tuesday. 

And  by  your  Honor's  ruling  we  go  back  to  1949. 

Now,  as  I  told  you  yesterday,  we  are  now  rolling 
back  and  back  to  1945. 

I  object  to  the  offer  of  any  play-off  prior  to  1949. 
It  can't  have  a  thing  to  do  with  this  lawsuit.  In- 
deed, 1949  has  nothing  to  do  with  the  lawsuit  be- 
cause at  the  end  of  1949  the  theatres  changed  hands. 

There  were  new  faces  on  the  tee,  and  so  what 
happened  in  1949  has  no  more  to  do  with  the  law- 
suit than  the  flowers  that  bloom  in  May.  Certainly 

1949 — 1945  is  far  beyond  your  Honor's  ruling.  [390] 
*  *  *  *  * 

The  Court:  The  objection  is  overruled.  That  is 
Exhibit  what? 

The  Clerk:    Exhibit  46-A-ll. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  46-A-ll.) 

Mr.  Corinblit :    It  is  received  in  evidence  ? 

The  Clerk:    Yes. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Bertero,  I  will  ask 
you  to  examine  Plaintiff's  Exhibit  46-A-ll  and  ask 
you  to  state  for  the  record  whether  you  can  find  in 
this  exhibit,  which  shows  the  play-off  of  Loew's 
pictures  on  first  run  for  1945,   '46,  '47  and  '48,  a 
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single   picture — a   single   Loew's  picture   that   did 

not  play  in  the  Fox  West  Coast  houses. 

A.  Well,  it  is  entitled  "Loew  's  First  Run  Play-off 
1945."  If  it  is  complete — I  know  the  outstanding 
pictures  of  Loew's  played  from  1945  until  our  evic- 
tion from  Loew's  State  in  the  Los  Angeles  theatre 
and  then  they  went  back  to  [393]  Loew's,  to  its 
own  theatre,  and  we  only  played  the  Fox  pictures 
in  the  Los  Angeles  theatre  after  that  date,  and  then 
going  to  HollysYood  Boulevard  in  about  October  of 
1943,  as  I  recall  the  date,  the  Egyptian  customarily 
played  the  top  Loew  pictures  until  I  think  lately — 
in  short,  at  the  time  that  Loew's — you  see,  the 
Egyptian  Theatre  was  playing  Loew's  pictures  at 
the  time  we  lost  our  interest  in  November  of  1949 
and  Loew's  pictures  continued  to  play  in  the  Egyp- 
tian, althousrh  we  had  no  interest  in  it. 

Now,  taking  the  list  and  answering  your  question 
categorically 

Q.  You  don't  really  have  to  examine  the  list,  do 
you? 

A.     I  have  ^rot  dates  on  here,  Mr.  Corinblit. 

Mr.  Johnston:    You  asked  him  to  examine  it. 

The  Witness:    Yes,  and  I  want  to  be  accurate. 

In  1945  these  Loew's  pictures  here  which  shows 
the  theatre  in  which  they  played,  were  played  in 
theatres  in  which  Fox  West  Coast  had  an  interest, 
either  full  or  partial. 

Q.  (By  Mr.  Corinblit)  :  All  of  them — every  sin- 
gle Loew's  picture  played  in  Fox  Theatres  and  Fox 
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Theatres  only  from  1945  to  1949.  That  is  my  ques- 
tion. 

A.  If  it  played  in  the  Chinese  in  1945  it  played 
in  a  Fox  Theatre.  Now,  however  you  phrase  it  it 
still  comes  out  the  same. 

Q.  Mr.  Bertero,  you  can  answer  that  question, 
can't  you?  [394] 

A.  The  exhibit  speaks  for  itself.  Let  me  take  a 
picture  then  so  the  jury  will  understand.  It  really 
is  a  funny  title — Lost  in  a  Harem,  January  26, 1945. 

That  played  in  the  Chinese  on  Hollywood  Boule- 
vard. It  played  in  Loew's  State  downtown  and  it 
played  in  our  Uptown  Theatre  and  we  had  all  three 
theatres,  so  you  had  a  simultaneous  exhibition  first 
run  Los  Angeles  on  that  picture.  And  the  same  ap- 
plies to  each  picture  throughout  the  year. 

Q.  And  the  same  applies  to  each  picture  through- 
out 1945,  '46,  '47  and  '48? 

A.  For  the  years  covered  on  the  schedule  and 
the  pictures  covered  on  the  schedule. 

Q.    Every  picture  played  in  a  Fox  house  only. 

A.  Every  picture  that  is  on  this  schedule,  is 
shown  by  this  schedule,  is  shown  to  have  been  ex- 
hibited by  Fox  A¥est  Coast  Los  Angeles. 

Q.    And  that  is  all,  no  other  theatres? 

A.  There  are  no  other  theatres  on  there.  There 
isn't — that  is  true,  they  are  all  our  theatres  in  each 
instance. 

Q.  All  right.  Now,  I  just  want  to  point  out  a 
couple  of  these  theatres,  Mr.  Bertero. 
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In  1945  there  was  a  picture  of  Dorian  Gray 
played  at  the  Ritz  Theatre  on  Wilshire  Boulevard. 
That  had  about  1,300  or  1,400  seats,  did  it? 

A.     About  1,400  seats,  as  I  recall.  [395] 

Q.  All  right.  The  picture  Waterloo  Bridge 
played  at  the  Four  Star.  How  many  seats  did  that 
have  ?  A.     Four  Star  had  roughly  900  seats. 

Q.  And  the  picture  This  Man's  Navy  played  at 
the  Guild.  How  many  seats  did  that  have? 

A.  My  recollection  of  the  Guild,  as  I  heard  the 
evidence  come  in  yesterday,  has  about  850  or  900 
seats. 

Q.     Now  referring,  Mr.  Bertero 

Mr.  Westbrook:    Are  you  finished  with  that? 

Mr.  Corinblit :    Yes. 

(Document  handed  to  Mr.  Westbrook.) 

Q.  (By  Mr.  Corinblit) :  Now  referring  to  the 
Loew's  matter,  Loew's  product  in  Fox  houses.  It 
was  a  fact,  was  it  not,  Mr.  Bertero,  to  your  knowl- 
edge— I  will  withdraw  that  question. 

In  1949,  I  think  you  testified  that  negotiations,  or 
early  in  1948  negotiations  began  looking  toward  de- 
termination of  the  document  we  have  labeled  as  the 
''Basic  Agreement''  or  Exhibit  31-F. 

A.  I  don't  know  whether  I  said  "began,"  but 
there  were  negotiations  over  a  period  of  time  and 
I  think  they  really  got  down  to  a  definitive  form  in 
about  1948,  the  spring  of  1948. 

Q.  Now,  isn't  this  a  fact  with  respect  to  those 
negotiations,   that   you    and   United  Ai*tists    [396] 
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Theatres  Circuit  agreed  that  Loew's  pictures  would 
be  played  thereafter  in  the  Loew's  State  Theatre 
and  the  Egyptian  Theatre,  which  would  be  trans- 
ferred to  the  United  Artists  Theatres  Circuit,  Inc. ; 
that  you  and  United  Artists  Theatre  agreed  that 
Loew's  pictures  would  be  played  in  United  Artists 
Theatres  Circuit,  Inc.  wherever  they  had  theatres  in 
existence  with  Fox,  and  that  you  also  agreed  that 
you  would  not  thereafter  compete  for  Loew's  pic- 
tures first  run  in  the  City  of  Los  Angeles.  Isn't 
that  true? 

A.  The  answer  is  there  is  no  such  agreement  and 
your  implication  is  comx)letely  false  and  I  will  dem- 
onstrate why. 

We  had  an  interest  in  the  Egyptian  Theatre  down 
to  1949,  November,  and  the  Loew's  State — we  put 
the  Loew  pictures  in  there.  We  licensed  them  and 
booked  them  into  that  theatre  from  1948  to  1949. 

We  lost  our  interest  in  the  theatre  and  those  pic- 
tures continued  to  play  in  that  theatre. 

Now,  we  also  acquired  100  per  cent  of  the  Chinese 
Theatre  at  about  that  time  as  a  part  of  the  same 
transaction  and  the  Fox  pictures  had  played  in  the 
Chinese  Theatre.  They  played  in  1949  and  1950  and 
1951. 

Where  would  you  play  the  Fox  pictures  if  you 
had  them  on  Hollywood  Boulevard  ?  You  would  take 
the  world-famous  Chinese  Theatre. 

What  would  be  your  second  selection?  It  [397] 
would  be  the  Egyptian  Theatre. 
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Metro  had  outstanding  products.  It  was  normal 
to  play  them  in  a  satisfactory  theatre  and  that  thea- 
tre was  a  satisfactory  theatre.  And  I  suppose  got 
satisfactory  returns  from  it. 

Now,  if  I  may  also  add  I  Will  Cry  Tomorrow 
played  at  the  Fine  Arts  or — and  the  Four  Star 
Theatre  on  Wilshire  Boulevard  for,  I  think,  15  or 
16  weeks. 

At  one  time  we  had  an  interest  in  the  Fine  Arts 
or  the  Four  Star.  We  lost  it  in  1949. 

We  played  Loew's  pictures  in  there  before  we 
lost  it  and  they  played — and  our  competitor  played 
a  very  fine  picture  here  that  we  would  have  liked 
to  have  had. 

All  that  happened  was  there  was  a  shift  in  owner- 
ship in  the  theatres  and  not  in  product. 

Q.  Now,  did  Mr.  Pirosh — didn't  Mr.  Pirosh  tell 
you  that  he  and  Mr.  DeCicco,  of  United  Artists 
Theatres,  had  a  discussion  in  which  they  had  agreed 
that  Loew's  pictures  would  be  played  in  Loew's, 
in  the  United  Artists  Theatres  Circuit  everywhere 
they  were  in  competition  with  Fox  and  agreed  not 
to  compete  with  Fox,  agreed  not  to  compete  for 
them.  Did  he  tell  you  that?  You  can  answer  that 
yes  or  no.  A.    When? 

Q.    In  1949,  in  the  fall  of  1949. 

A.  No.  If  he  did  I  have  no  recollection  of  [398] 
it,  because  I  would  be  aghast  if  such  an  agreement 
had  been  made,  and  I  would  have  immediately  seen 


360      Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  John  B.  Bertero.) 

to  it  that  no  agreement  of  that  character  could  be 

made. 

Q.     Now,  Mr.  Bertero 

A.    It  is  obvious  it  can't  be  made. 

Q.  Now,  Mr.  Bertero,  didn't  Mr.  Pirosh  tell  you 
— ^withdraw  that. 

Part  of  your  negotiations  with  United  Artists 
Theatres  Circuit  at  that  time  had  to  do  with  not  only 
the  Egyptian  Theatre  on  Hollywood  Boulevard,  but 
even  with  the  United  Artists  Theatre  in  Inglewood, 
isn't  that  right  ? 

A.  That  is  correct,  sir.  Wherever  there  was  a 
United  Artists  Theatre  we  dealt. 

Q.  Now,  wasn't  there  an  agreement  at  that  time 
that  United  Artists  Theatre  in  Inglewood  was  to 
get  Loew's  pictures  and  Fox  would  not  compete  for 
them?  A.     None  to  my  knowledge. 

Q.  Wasn't  there  an  agreement — didn't  United 
Artists  Theatres  Circuit  even  in  their  negotiations 
with  you  ask  that  Fox  see  to  it  that  the  United 
Artists  Theatre  be  turned  over  to  it  as  a  first-run 
theatre  % 

A.  Oh,  yes.  That  ran  through,  not  definitely  in 
the  negotiations  concerning  the  taking  back,  the 
surrender  of  the  shares  for  theatres,  but  that  would 
come  up  sporadically,  being  coupled  with  another 
item  that  they  did  not  want  us,  and  [399]  I  have 
got  to  cast  you  back  to  that  climate  or  ear.  United 
Artists  people  were  very  fearful  that  we  would  run 
down  their  theatres  when  it  became  evident  to  all 
that  they  were  going  to  come  to  a  deal. 
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So,  they  wanted  us  to  keep  their  houses  in  top 
shape.  AYe  were  the  management  of  United  West 
Coast  Theatre  Corporation.  They  wanted  their  car- 
pets kept  in  repair.  They  wanted  to  have  the  paint 
kept  up,  and  so  forth. 

That  was  one  thing  that  was  always  in  their  mind. 
And,  secondly,  they  did  not  want  us  to  put  the  in- 
ferior pictures  in  their  theatres  and  that  was  ex- 
pressed to  me  by — to  me  by  their  lawyer  on  sev- 
eral occasions.  And  I  think  a  comment  of  that  char- 
acter would  be  made  throughout  the  entire  negotia- 
tions and  dissatisfaction  would  be  expressed  on  the 
way  the  booking  of  the  California-Berkeley — no, 
not  the  California,  but  the  United  Artists-Berkeley 
— they  thought  we  were  favoring  our  own  100  per 
cent-owned  California,  and  I  assured  him  the  rea- 
son we  couldn't  play  the  better  pictures  at  that  time 
in  the  United  Artists  was  that  the  distributor  was 
insisting  it  go  into  our  California,  or  whatever  the 
particular  reason  was,  but  except  as  that  came  up 
in  the  general  negotiations  there  was  never  any  dis- 
cussion about  it.  [400] 

Q.  Now,  isn't  this  a  fact,  Mr.  Bertero,  that 
United  Artists  Theatres  proposed  to  you  that  you 
turn  over  the  United  Artists  Theatre  to  them  as  a 
first  run  theatre  ? 

A.  I  think  they  wanted  every  theatre  with  the 
best  policy  and  as  a  first  run  theatre  in  the  locality 
in  which  it  was  located.  That  would  be  a  natural, 
selfish  spirit  of  a  business  man. 


362       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  John  B.  Bertero.) 

Mr.  Mitchell:  You  are  not  talking  about  first 
run  Los  Angeles'? 

Mr.  Corinblit:    No,  no. 

Mr.  Mitchell:     The  United  Artists  in  Glendale? 

Mr.  Corinblit:    The  United  Artists  in  Inglewood. 

Mr.  Mitchell:  I  mean  the  United  Artists  in 
Glendale. 

Mr.  Corinblit:  That  is  the  one  I  am  talking 
about. 

Mr.  Mitchell:  You  are  not  talking  about  first 
run  Los  Angeles. 

Mr.  Corinblit:    No,  no,  no.  First  run  Inglewood. 

Q.  (By  Mr.  Corinblit) :  Now,  let's  see  if  we 
can't  get  this  straight,  Mr.  Bertero.  It  is  true  they 
proposed  that  you  turn  over  the  United  Artists  to 
them  as  a  first  run  theatre  in  Inglewood,  that  is 
true? 

A.  No.  I  only  can  recall  generally  in  the  discus- 
sions, I  think  Judge  Medina  represented  United 
Artists  Theatres  Circuit  at  that  time.  He  is  now  on 
the  bench.  He  and  his  associate  would  occasionally 
caution  me  that  their  client  wanted  [401]  those 
theatres  turned  back  in  good  physical  condition, 
wanted  us  to  keep  them  adequately  repaired,  and 
also  they  wanted  them  properly  booked  so  that  they 
would  not  be  run  down  in  the  public's  mind  as  a 
subordinate  type  theatre.  But  other  than  that  kind 
of  discussion  and  cautioning,  there  were  no  discus- 
sions about  any  runs. 

Mr.  Corinblit:  I  will  ask  the  clerk  to  mark  for 
identification  as  plaintiff's  exhibit  next  in  order  a 
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document  which  is  unsigned,  but  which  is  addressed 
to  Charles  P.  Skouras,  care  Fox  Theatres  Corpora- 
tion, dated  September  26,  1949. 

The  Clerk :    Exhibit  49  for  identification. 

(The  exhibit  referred  to  was  marked  Plain- 
tiff's Exhil)it  Xo.  49  for  identification.) 

The  Court:  Well,  while  you  are  examining  the 
exhibit,  it  is  nearly  3:00  o'clock  and  we  will  take 
the  afternoon  recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess.  Again  it  is  my  duty  to  ad- 
monish you  you  are  not  to  discuss  this  case  with 
anyone,  you  are  not  to  allow  anyone  to  discuss  it 
with  you,  and  you  are  not  to  formulate  or  express 
any  opinion  as  to  the  rights  of  the  parties  in  this 
case  until  it  is  finally  submitted  to  you.  With  that 
admonition,  we  will  now  recess  until  15  minutes 
after  3:00. 

(Recess.)   [402] 

The  Court:  Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Johnston :    So  stipulated. 

Mr.  Corinblit :    So  stipulated. 

The  Court :    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  Mr.  Bertero,  I  will 
show  you  Plaintiff's  Exhibit  49  for  identification 
and  ask  you  if  you  can  tell  me  who  was  the  author 
of  this  letter.  It  is  unsigned. 

A.  Well,  the  letter  is  dated  in  September  1949. 
It  is  my  recollection  that  it  was  written  by  Eugene 
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Sherpick,  a  law  partner  of  Judge  Medina,  who  rep- 
resented United  Artists  Theatres  Circuit. 

Mr.  Corinblit:  We  will  offer  in  evidence,  your 
Honor,  selected  portions  of  the  letter  dated  Sep- 
tember 6,  1949,  subject  to  our  right  to  offer  the 
excerpted  portions  at  a  later  time. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:    Exhibit  49. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 

49.)  [403] 
♦  »  *  *  * 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Bertero,  I 
ask  you  again  whether  it  was  a  fact  that  in  the  fall 
of  1949,  just  about  the  time  this  letter  was  delivered 
to  you,  that  there  was  a  discussion  between  United 
Artists  and  Fox  West  Coast  whereby  there  was  an 
agreement  between  you  and  United  Artists  that 
Loew's  pictures  would  go  to  the  United  Artists 
Theatres  wherever  they  were  in  competition  with 
your  theatres,  and  that  you  would  not  compete 
against  United  Artists  for  those  pictures  ? 

A.     The  answer  definitely  is  no.  [405] 

Q.  Mr.  Bertero,  did  you  tell  Mr.  Pirosh  that  an 
agreement  between  Fox  and  any  other  exhibitor 
with  respect  to  division  of  product  would  be  im- 
proper ? 

A.  I  have  told  that  to  Mr.  Pirosh  and  to  other 
members  of  the  organization  many  times,  that  any 
agreement  between  our  company  and  any  competi- 
tor in  regard  to  the  maintenance  of  admission  prices 
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is  illegal  per  se,  and  any  agreement  between  us  and 
any  competitor  in  regard  to  any  arrangement  in 
respect  to  the  distributors'  product  is  illegal;  in 
other  words,  we  camiot  agree  not  to  compete. 

I  further  advised  Mr.  Pirosh  he  was  under  no 
obligation  to  disturl)  an  othermse  quiet  situation; 
where  an  exhibitor,  large  or  small,  was  playing  cer- 
tain pictures  and  we  had  a  sufficiency  of  product,  I 
advised  Mr.  Pirosh  it  was  good  business  to  continue 
the  play  the  same  product  and  to  negotiate  for  it; 
that  we  ought  not  to  incite  a  disturbance  which 
might  result  even  in  lawsuits.  [406] 

Q.     Or  bidding? 

A.  Obviously  if  we  are  getting  the  pictures  of  a 
distributor  at  prices  agreeable  to  us,  we  are  the  last 
ones  to  start  bidding  among  exhibitors  where  it  be- 
comes dog  eat  dog. 

We  are  content  as  long  as  we  are  left  alone.  We 
don't  incite  bidding.  The  distributors  are  the  ones 
who  start  the  bidding.  We  don't.  It  is  our  policy  to 
negotiate  for  pictures  and  mind  our  own  business 
and  if  we  can  license  the  picture  on  negotiations 
when  it  is  offered  to  us,  on  terms  suitable  to  the 
distributor,  we  do  so. 

If  we  have  to  ])id,  we  bid,  but  we  don't  like  1)id- 
ding. 

Q.  Well,  now,  Mr.  Bertero,  it  is  a  fact  that  Mr. 
— didn't  Mr.  Pirosh  tell  you  that  these  agreements, 
that  you  told  him  were  illegal  per  se,  that  Fox  had 
in  fact  entered  into  those  agreements  in  the  Ingle- 
wood  area  ?  A.     Of  course  not. 
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Q.    He  didn't  tell  you  that? 

A.    He  wouldn't  enter  into  any  such  agreement. 

He  may  not  be  able  to  express  himself  before  you 
in  a  deposition,  but  Mr.  Pirosh  knows  the  law  and 
would  not  violate  the  law  knowingly. 

I  have  known  the  man  for  some  20  years. 

But  I  am  the  one  who  cautioned  him  that  he  was 
not  obligated  to  start  bidding,  and  that  was  my  pol- 
icy, the  company  [407]  policy,  that  if  we  had  a  suf- 
ficiency product  we  should  remain  content. 

We  just  got  through  playing  Dee  Dee  at  the 
Chinese  Theatre  and  we  lost  thousands  of  dollars, 
but  we  are  going  to  make  it  up  on  a  picture  now 
playing  there. 

Mr.  Corinblit:  Now,  your  Honor,  I  don't  know 
with  respect  to  this  matter,  how  we  want  to  handle 
a  statement  made  by  Mr.  Mitchell  in  his  opening 
statement  on  this  subject. 

I  would  like  to  call  that  statement  made  by  Mr. 
Mitchell  to  Mr.  Bertero 's  attention. 

The  Court:  Well,  an  opening  statement  is  not 
evidence  in  this  case. 

Mr.  Mitchell:  We  will  accept  my  opening  state- 
ment as  being  the  fact.  We  will  accept  it  as  the  fact 
and  then  the  lawsuit  will  be  over. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Bertero,  call- 
ing your  attention  to  the  first  run  play-off  in  the 
Los  Angeles  area  in  1949,  1950  and  to  the  fall  of 
1951.  It  is  a  fact  with  respect  to  Universal  pictures, 
that  Universal  pictures  played  in  one  or  two  Fox 
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theatres  on  Hollywood  Boulevard  and  United  Ar- 
tists Theatre  downtown,  isn't  that  right? 

A.  That  has  been  the  testimony  here,  Mr.  Corin- 
blit,  yes. 

Q.  And  on  behalf  of  Fox  when  you  bought  those 
pictures, — well,  I  will  withdraw  that  question.  [408] 

It  has  also  been  the  testimony  in  this  case  by  Mr. 
Zabel,  Mr.  Bertero, — I  want  to  know  whether  you 
agree  with  this — whether  you  agree  with  that  testi- 
mony, that  Hollywood  and  downtown  are  in  sub- 
stantial competition  with  each  other.  Is  that  your 
testimony  ? 

A.  I  have  a  firm  conviction  that  Hollywood  and 
do^vntown  Los  Angeles  are  in  substantial  competi- 
tion with  each  other  on  first  run  pictures. 

Q.  Now,  do  you  know  approximately  the  dis- 
tance between  Hollywood  and  downtown? 

A.  I  would  guess  12  miles,  somewhere  from  ten 
to  12  miles. 

Q.  Now,  I  take  it  that  when  you  bought  Uni- 
versal pictures  for  the  Fox  theatres  on  first  run, 
you  did  not  attempt  with  Universal  to  get  clearance 
over  the  United  Artists  Theatre  downtown,  did 
you? 

A.  No.  I  don't  recall  that  we  did.  I  think  Uni- 
versal just  said  they  wanted  a  downtown  run,  but  I 
didn't  participate  in  the  negotiations  in  any  matter 
regarding  the  licensing  of  Universal  pictures.  It 
would  be  hearsay. 

Q.  You  didn't  tell  your  people  at  Fox  that  Fox, 
as  far  as  United  Artists  Theatre  downtown  was 
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concerned,  had  to  have  an  exckisive  in  the  City  of 
Los  Angeles  on  Universal  pictures  f  You  didn't  tell 
your  people  that  Fox  could  do  that  with  respect  to 
Universal  pictures,  did  you?  [409] 

A.  Our  film  buyers  try  to  buy  exclusive  on  pic- 
tures that  merited  an  exclusive  run. 

On  loictures  that  you  might  call  the  "action  type 
of  picture,"  they  might  try  to  license  the  picture  on 
an  exclusive  run,  but  the  distributors  have  a  lot  to 
say  about  it.  It  is  their  picture.  They  are  the  ones 
who  generally  tell  us  whether  it  is  going  to  be  an 
exclusive  run  or  day  and  date  run  with  other  the- 
atres. 

Q.  Now,  Mr.  Bertero,  all  I  asked  was  whether  or 
not  you  told  the  buyers  whether  they  should  ask 
for  it. 

A.  I  don't  tell  them  their  day  to  day  type  of 
business  judgment  to  exercise. 

Q.     Then  your  answer  is  no?  A.     It  is. 

Q.    You  didn't  tell  them?  A.     It  is. 

Q.  Now,  with  respect  to  the  Inglewood- 
Westchester  area. 

You  remember  that  the  Academy  Theatre  located, 
according  to  Mr.  Mitchell,  about  four  and  four- 
tenths  miles  from  the  Paradise,  four  and  four- 
tenths  miles  from  the  Paradise,  bought  pictures  on 
a  7-day  availability  from  time  to  time,  isn't  that 
right  ? 

A.  I  am  sure  it  has  over  the  years.  It  has  li- 
censed many  pictures  on  the  7-day  availability. 

Q.    Now,  wasn't  it  your  opinion  that  the  Acad- 
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emy  Theatre  was  in  substantial  competition  with 

the  Paradise  Theatre? 

A.    Yes,  definitely. 

Q.  Did  you  tell  your  buyers  that  they  should 
negotiate  for  clearance  over  the  Paradise  ? 

A.  Yes.  I  advised  Mr.  Pirosh,  and  I  remember 
this  only  because  a  liid  letter  came  to  my  attention 
the  other  day  in  reviewing,  in  supx">lying  some  of  the 
documents  to  our  counsel,  I  advised  Mr.  Pirosh — in 
fact  I  may  have  helped  prepare  the  letter,  although 
I  don't  have  any  recollection  at  this  time,  but  where 
he  put  in  an  alternative  bid,  and  I  believe  it  was 
on  a  Paramoimt  picture,  and  wo  are  now  talking 
back  about  the  time  the  Paradise  was  opened,  I 
told  him  he  could  offer  so  much,  so  many  dollars 
for  it  at  the  Academy  Theatre  if  he  got  the  picture, 
if  he  had  clearance  over  the  Paradise,  and  so  many 
less  dollars  to  Paramoimt  if  we  were  not  granted 
clearance. 

In  my  judgment  the  Paradise  and  the  Academy 
have  a  relationshij) — have  a  reciprocal  rights  rela- 
tionship. They  are  each  entitled — they  are  in  com- 
petition and  each  is  entitled  to  negotiate  for  a  pic- 
ture clearance  over  each  other  if  the  distributor 
would  sell  it.  Some  distributors  won't  sell  it.  That 
is  their  business  judgment.  We  can't  force  them  to 
exercise  our  judgment. 

Q.  But  you  remember  specifically  telling  Mr. 
Pirosh  [411]  to  ask  for  clearance  for  the  Academy 
Theatre  over  the  Paradise  Theatre? 

A.    No,  I  have  no  specific  recollection  except  that 
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I  have  always  been  of  the  firm  opinion  that  the 
Paradise  and  the  Academy  and  the  Loyola  are  in 
completition,  one  with  the  other,  and  that  they 
should  have  correlative  rights  and  I  am  sure  I  ad- 
vised Mr.  Pirosh  many  times  on  that  matter.  But  I 
don't  have  any  specific  recollection  of  a  conversa- 
tion. It  is  too  many  years  ago. 

Q.  But  you  didn't  ask  Mr.  Pirosh  to  ask  for 
clearance  of  the  Fox  theatres  in  Hollywood  over 
the  United  Artists  Theatre  downtown  on  Universal 
pictures,  did  you? 

A.  I  am  sure  I  didn't  because  at  that  time  it  was 
the  practice  of  the  distributors  on  some  pictures,  on 
many  pictures  to  sell  a  downtown  run,  a  Hollywood 
run  day  and  date  as  we  say  in  the  industry,  and 
sometimes  a  Wilshire  run. 

It  would  be  like  me  talking  to  the  breeze  to  tell  a 
distributor  how  to  license  his  pictures  on  first  run 
Los  Angeles  and  whether  he  should  license  it  on  an 
exclusive  basis  or  day  and  day  basis. 

They  don't  pay  any  attention  to  us.  They  adopt 
their  own  distribution  policy. 

Q.  Isn't  this  a  fact,  Mr.  Bertero,  that  you  didn't 
tell  your  buyer  to  ask  for  clearance  over  the  United 
Artists  Theatre  downtown  because  you  had  an  ar- 
rangement with  United  [412]  Artists  Theatre  down- 
town on  an  inter-related  arrangement  whereby  you 
were  to  get  Universal  pictures  on  first  run,  but  you 
told  them  to  ask  for  clearance  of  the  Academy  over 
the  Paradise  because  the  Academy  wasn't  in  any 
arrangement  with  Fox  West  Coast? 
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A.  No.  The  answer  again,  Mr.  Corinblit,  is  quite 
simple. 

Wlien  Universal  licensed  a  picture  in  Hollywood 
like  the  other  distributors,  it  wanted  to  compete 
against  these  other  distributors  and  it  wanted  a 
downtown  run. 

It  would  be  unreasonable  to  me  as  a  person  who 
has  been  in  this  industry  a  long  time  to  think  that 
Universal  would  sell  a  Hollywood  run  and  not  a 
downtown  run  except  on  a  picture  of  unusual  cal- 
iber. 

And  I  hate  to  mention  the  Chinese  Theatre  again, 
but  it  illustrates  what  goes  on  in  this  business  today. 

One  of  the  greatest  pictures  of  all  time,  in  my 
judgment,  is  playing  at  the  Chinese.  Fox  will  not 
permit  us  to  play  that  in  any  other  theatre.  They 
want  the  exclusive  run  in  the  Hollywood  metropoli- 
tan Southern  California  area,  that  one  exhibition, 
just  as  Cinerama  is  playing  exclusively  in  the  War- 
ner Theatre. 

That  is  one  instance. 

Xow,  if  they  have  an  action  picture  they  don't 
care  many  times  whether  they  have  simultaneous 
runs  in  downtown  [413]  Los  Angeles  and  Holly- 
wood. 

I  think  King  And  I  will  not  play  in  Southern 
California  on  an  opening  for  possibly  five  or  six 
weeks.  The  people  in  San  Bernardino  will  not  see  it 
because  there  will  be  people  from  there  who  come 
in  to  Los  Angeles  and  who  have  their  shopping  to 
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do  during  the  day  and  they  might  take  in  a  matinee 

to  see  King  And  I. 

It  will  open  in  Bakersfield  later  and  San  Ber- 
nardino later,  but  that  is  the  distributors'  policy  as 
to  how  they  exploit  and  develop  the  picture  to  give 
the  greatest  return  to  pay  for  the  four  and  a  half 
million-dollar  picture.  That  is  their  policy. 

Q.  I  am  not  talking  about  the  distributors'  pol- 
icy. Your  testimony  is  you  told  Mr.  Pirosh,  as  far 
as  Fox  is  concerned,  to  ask  for  clearance  over — 
from  the  Paradise  over  the  Academy  but  you  didn't 
tell  him  to  ask  for  clearance  over  the  United  Ar- 
tists Theatre  downtown  because  you  had  an  ar- 
rangement with  United  Artists  Theatre  downtown 
whereby  you  were  to  get  Universal  pictures  on  first 
run.  But  you  did  tell  them  to  ask  for  clearance  of 
the  Academy  over  the  Paradise  because  the  Acad- 
emy wasn't  in  on  any  arrangement  with  Fox  West 
Coast  despite  the  fact  they  were  in  competition? 

A.  That  wouldn't  come  to  my  mind,  Mr.  Corin- 
blit,  because  of  the  fact  an  established  theatre,  in 
the  nature  of  the  business, — the  matter  would  come 
to  my  attention  when  the  [414]  Paradise  was  built. 
Mr.  Pirosh  would  have  come  to  me  for  counsel  and 
advice  and  he  did  and  I  am  sure  I  helloed  him  to 
prepare  the  bid  letter  where  we  offered  more  money 
if  we  had  the  exclusive  run  and  offered  less  money 
if  we  had  to  play  simultaneously  with  the  Para- 
dise. [415] 

Q.  Now,  Mr.  Bertero,  it  is  true  that  the  Acad- 
emy  Theatre,   referring  just   to   Loew's   pictures. 
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when  the  Academy  Theatre  bought  Loew's  pictures, 

it  bought  them  with  clearance  over  the  Paradise  ? 

A.  Will  you  repeat  that  .^  When  the  Academy 
bought  the  Loew  pictures'? 

Q.  On  first  run  Inglewood,  it  bought  them  with 
clearance  over  the  Paradise. 

A.  I  don't  know.  I  don't  know  what  the  distribu- 
tor sold.  It  is  too  long  back.  The  records  will  speak 
for  themselves.  The  contracts  are  there.  I  don't 
know. 

Q.  Mr.  Bertero,  you  notice  the  Loyola  and  Para- 
dise Theatres  are  located  a  few  blocks  from  each 
other  ?  A.    Yes. 

Q.  From  the  point  of  view  of  physical  make-up 
and  location,  the  Paradise  Theatre  is  as  suital^le  a 
theatre  for  first  run  as  the  Loyola  is,  is  it  not? 

A.    From  the  point  of  view  of  location? 

Q.    Yes. 

Mr.  Mitchell:    Suita])le  to  whom,  your  Honor? 

Mr.  Corinblit :  Your  Llonor,  here  is  the  president 
of  Fox  West  Coast. 

The  Court:    Well,  suitable  for  what? 

Mr.  Corinblit:  Suitable  for  operation  of  a  first 
run  theatre.  [416] 

Mr.  Mitchell:  Suitable  to  whom?  Some  distribu- 
tors like  to  license  these  small  towns  first  nm  pic- 
tures and  some  don't.  So  those  that  don't,  it  won't 
be  suitable  for.  Suitable  to  whom?  An  exhibitor? 
All  exhibitors  want  a  license  first  run. 

The  Court:  In  your  opinion,  was  the  Paradise 
Theatre  as  good  as  your  theatre? 
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The  Witness :  I  think  that  it  has  a  very  pleasing 
exterior.  I  have  not  been  in  the  Paradise  Theatre. 
I  think  so  far  as  structure  is  concerned,  that  they 
are  probably  comparable.  Perhaps  the  Paradise  has 
a  few  more  seats,  but  that  doesn't  mean  much  under 
present  situations. 

The  Court :    The  location  is  good  ? 

The  Witness:  I  would  give  a  slight  edge  to  the 
Loyola  on  location,  and  I  would  also  give  the  Loy- 
ola the  edge  on  tradition.  It  was  the  first  one  there 
by  some  years.  It  is  located  close  to  Manchester. 
When  the  theatre  was  built,  we  were  probably  the 
principal  business  development  there.  I  am  the  one 
who  inspired  the  building  of  the  Loyola,  inciden- 
tally, your  Honor.  I  think  the  location  of  the  Loyola 
is  slightly  better  than  that  of  the  Paradise. 

The  Westchester  development  was  very  small 
when  I  recommended  we  build  a  theatre  there,  and 
the  homes  were  mainly  down  across  on  the  north 
side  of  Manchester.  We  acquired  the  corner  of 
Manchester  and  Sepulveda.  [417] 

Then  the  department  store  was  built  on  the  far 
side  of  the  street  over  across  Sepulveda.  That  was 
the  next  big  development. 

So  the  nucleus  was  around  Manchester  and  Se- 
pulveda. 

^leanwhile,  we  had  named  the  theatre  the  Loyola 
because  Loyola  L^niversity  is  out  there,  and  put  on 
several  benefit  type  performances  for  the  university, 
and  we  got  sort  of  entrenched  in  the  public  mind 
out  there  and  got  a  reputation. 
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But  exceiot  for  the  fact  that  we  have  probably  a 
little  better  location,  and  we  had  the  tradition,  and 
I  think  we  were  the  ones  who  pioneered  the  com- 
munity, I  would  say  the  buildings  are  comparable, 
certainly  on  the  exterior,  and  I  am  sure  Mr. 
Schreiber  has  good  equipment,  excellent  equipment 
in  his  theatre.  So  that  is  the  best  way  to  answer 
that  one. 

Q.  (By  Mr.  Corinblit)  :  You  couldn't  just  say 
yes  or  no,  whether  the  theatre  is  suita])le  for  first 
nm? 

The  Court:  He  is  an  attorney.  He  can't  say  yes 
or  no. 

The  Witness:  I  think  there  was  a  colloquy  l)e- 
tween  his  Honor  and  counsel,  too,  that  intervened 
as  to  what  the  word  suitability  meant. 

Q.  (By  Mr.  Corinblit)  :  The  Loyola  Theatre  did 
operate  on  first  run  pictures  from  the  day  it  opened 
until  this  very  day,  isn't  that  right? 

A.  Well,  yes.  Fox  pictures,  Mr.  Corinblit.  Re- 
member [418]  that  Fox  West  Coast  and  Fox  Film, 
Twentieth  Century-Fox  were  one  and  the  same  in  the 
sense  that  they  owned  all  our  stock,  and  they  were 
the  only  company  who  would  license  what  you 
might  call  the  better  pictures,  in  other  words,  that 
was  a  Fox  house.  Fox  put  its  own  pictures  in  there 
for  its  own  reasons.  We  were  glad  to  get  them. 

But  no  one  else  licensed  us  pictures,  and  to  this 
date — well,  I  won't  say  to  this  date  because  there 
have  been  so  many  changes  in  the  last  few  years. 
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but  all  I  can  recall  is  the  Fox  pictures  going  into 

the  Loyola. 

Q.     The  Loyola  was  built  in  1946,  is  that  right? 

A.    I  think  that  is  the  year,  yes. 

Q.  How  was  the  development  in  Westchester  in 
1946?  Pretty  big  or  kind  of  small? 

A.  Very  small.  I  will  tell  you  the  circumstances 
under  which  we  picked  the  location. 

Q.  Could  you  just  wait  and  let  me  ask  a  couple 
of  questions.  I  am  sure  you  will  get  all  the  chance 
you  want  to  explain. 

A.  Well,  what  do  we  mean  by  small?  I  can  nar- 
rate what  I  thought  when  I  recommended  to  ]\Ir. 
Skouras  the  construction  of  a  theatre  in  that  area. 
Can  I  describe  the  physical  area? 

Q.    Before  you  do  that 

A.    All  right. 

Q.  When  you  opened  the  theatre  in  1946,  you 
opened  its  [419]  doors  on  a  first  run  policy,  is  that 
right  ? 

A.  We  put  in  a  Fox  picture  first  run,  that  is. 
Fox  said  they  would  let  us  have  a  picture  first  run 
to  spring  off  the  theatre,  to  give  it  a  fine  send-off, 
with  lights,  stars,  and  so  forth. 

Q.  From  that  date,  from  1946  on,  it  has  been  a 
first  run  theatre,  right? 

A.  Fox  has  licensed  its  pictures  through  the 
years  to  that  theatre  except  on  large  pictures.  The 
King  And  I  is  not  playing  at  the  Loyola. 

Q.  But  my  question  is  not  whether  the  King 
And  I  was  playing,  but  just  the  simple  question 
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whether  from  1946  on  it  has  been  operating  first 

rmi  pictures. 

A.  With  Fox  pictures,  I  thing  almost  exclu- 
sively, ignoring  the  end  of  the  second  double  bill. 
It  was  a  Fox  theatre  showing  Fox  joictures  first 
run  out  there  in  that  area,  but  there  may  have  been 
an  exception  when  certain  big  pictures  had  an  ex- 
clusive first  nm  in  Los  Angeles  and  didn't  play  day 
and  date. 

The  Court :  When  you  say  first  run  in  that  area, 
you  mean  first  run  simultaneously  with  other  first 
runs  in  Los  Angeles? 

The  Witness:  Normally,  your  Honor,  the  Loy- 
ola Theatre  from  the  date  of  its  opening  has  shown 
the  normal  supply  of  Fox  pictures  day  and  date 
with  the  Chinese  Theatre,  [420]  but  occasionally 
during  that  period,  I  think  there  were  certain  large 
pictures,  as  I  recall  it,  which  played  the  Chinese 
Theatre,  which  did  not  play  the  Loyola  Theatre  si- 
multaneously. 

Q.  When  you  had  the  idea  of  Imilding  the  Loy- 
ola Theatre,  actually  the  idea  for  the  Loyola  Thea- 
tre was  to  make  it  a  first  run  theatre,  is  that 
correct  ?  A.    No. 

Q.     It  was  not  the  idea?  A.     No. 

Q.  Just  a  minute.  Did  Mr.  Bowser  ever  tell 
you  that  was  the  idea? 

A.  I  am  the  one  who  went  to  Mr.  Skouras  and 
generated  the  idea  of  building  the  Loyola  Theatre, 
and  if  you  want  to  hear  the  story,  I  will  be  pleased 
to  tell  it  to  you,  but  if  you  want  it  piece  meal,  I 
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will  have  to  give  it  to  you  that  way,  Mr.  Corinblit. 

Q.  Just  let  me  get  this  out  of  the  way  first.  Who 
was  Mr.  Bowser  in  1946'? 

A.  1946,  he  was  the  general  manager  of  Fox 
West  Coast  Theatres  Corporation  at  that  time,  that 
is,  he  was  general  manager  in  charge  of  the  opera- 
tion of  theatres. 

Q.     And  you  were  a  lawyer? 

A.  I  was  a  lawyer,  business  executive,  vice  pres- 
ident of  the  company,  concerned  with  financial  and 
real  estate  matters  and  corporate  matters.  [421] 

Q.    You  were  all  these  things  from  1946  to  1951  ? 

A.     As  I  testified  this  morning,  from  1942  on. 

Q.  All  right.  Did  Mr.  Bowser  tell  you  that  he 
as  general  manager  of  the  theatre  wanted  that  thea- 
tre to  be  a  first  run  theatre? 

A.  I  don't  recall  that  he  did.  He  may  have  at 
some  time 

Q.    Have  you  read  his  deposition  in  this  case? 

A.     No,  I  haven't. 

Q.    Have  you  spoken  to  him  about  that  matter? 

A.  I  haven't  seen  Mr.  Bowser  in  at  least  a 
month.  I  saw  him  on  the  street  just  to  say  hello 
to  him  about  a  month  ago,  but  other  than  that  I 
haven't  seen  him  in  the  last  year. 

Mr.  Corinblit:  With  the  assurance  that  your  at- 
torneys will  ask  you  the  questions  to  permit  you  to 
expand  on  matters  we  have  discussed,  Mr.  Bertero, 
I  don't  have  any  further  questions. 

Mr.  Johnston:  May  I  have  that.  I  didn't  hear 
what  the  comment  was. 
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The  Court:  He  has  turned  the  witness  over  to 
you. 

Mr.  Johnston:    What  did  he  say? 
(Record  read.) 

Mr.  Johnston:  you  mean  we  may  cross  examine 
Mr.  Bertero  now? 

Mr.  Corinblit:     Sure.  [422] 

Mr.  Johnston:     I  have  no  questions. 

Mr.  Mitchell:     No  questions. 

The  Court:    You  may  step  down. 
r  Mr.  Corin])lit:    Your  Honor,  I  want  to  make  a 
record  again  here  with  respect  to  Mr.  Bertero.    We 

are  excusing  him  su])ject  to  a  right 

p    Mr.  Johnston:    He  will  be  produced  on  your  re- 
quest again. 

The  Court:    All  right. 

The  Witness:  I  have  made  it  clear  I  will  be  out 
of  town  all  next  week,  but  I  will  be  available  any 
time  after  my  return  at  the  end  of  that  week. 

The  Court:  All  right.  This  case  will  probably 
go  beyond  a  week. 

The  Witness:    I  am  sure  it  will,  your  Honor. 

(Witness  withdrawn.) 

Mr.  Corinblit:  Plaintiff  will  call  under  43(b)  as 
an  adverse  and  hostile  witness,  Mr.  George  Hickey. 
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GEORGE  A.  HICKEY 
called  as  a  witness  by  the  plaintiff  under  Rule  43(13) 
of  the  Federal  Rules  of  Civil  Procedure,  ha\T.ng 
been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

The  Clerk:  AVill  you  state  your  name,  Mr. 
Hickey,  your  full  name? 

The  Witness:    George  A.  Hickey. 

The  Clerk:    H-i-c-k-e-y? 

The  Witness:    -e-y,  yes. 

The  Court:  Mr.  Hickey,  at  the  request  of  one 
of  the  attorneys  at  the  beginning  of  this  case  I 
required  the  members  of  the  jury  to  tell  me  how  old 
they  w^ere.  Some  of  them  talked  very  low.  They 
didn't  talk  up.  I  don't  know  how  old  you  are,  but 
can't  you  talk  a  little  louder?  These  jurors  have 
to  hear  what  you  say. 

The  Witness :  All  right.  I  will  do  that.  I  would 
like  to  have  him  talk  a  little  louder  to  me,  too. 

The  Court:    All  right,  both  of  you  talk  up. 

Direct  Examination 

Q.  (By  Mr.  Corinblit) :  Mr.  Hickey,  by  whom 
are  you  employed?  A.     I  beg  your  pardon? 

Q.     By  whom  are  you  employed? 

A.    Loew's  Incorporated.  [424] 

Q.  How  long  have  you  been  employed  by  that 
company  ? 

A.  Ever  since  they  have  been  in  business,  31 
years. 

Q.    What  is  your  position  with  that  company? 

A.     Sales  manager. 
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Q.  Sales  manager.  What  is  your  jurisdiction? 
Over  what  area  are  you  sales  manager? 

A.     Pacific  Coast. 

Q.     How  long  has  that  been  true? 

A.     How  long  has  what  ? 

Q.    How  long  have  you  been  the  Pacific  Coast 
sales  manager? 
■    A.     Oh,  I  would  say  about  20  years,  approxi- 
mately 20  years. 

Mr.  ^Mitchell:  Could  we  have  both  Mr.  Corinblit 
and  Mr.  Hickey  raise  their  voices?  It  doesn't  do 
any  harm  to  talk  a  little  bit  louder.  I  don't  believe 
Mr.  Hickey  can  hear  Mr.  Corinblit,  and  I  know  that 
Mr.  Hickey  can  talk  louder. 

The  Court:  All  right.  IMr.  Corinblit,  you  lead 
the  way  and  you  speak  a  little  louder. 

The  Witness:     All  right. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Hickey,  call- 
ing your  attention  to  the  year  1949,  did  you  know 
Mr.  Pat  Di  Cicco?  A.    Yes. 

Q.    Who  did  you  know  him  to  be?  [425] 

A.     I  beg  your  pardon? 

Q.     Who  did  you  know  him  to  be  in  1949? 

A.  Well,  I  believe  he  was  representing  United 
Artists  at  that  time. 

Q.  That  is  United  Artists  Theatres  Circuit,  Inc., 
is  that  right?  A.    Yes. 

Q.     Did  you  know  Mr.  Bert  Pirosh  at  that  time? 

A.     Yes. 

Q.     Who  did  you  know  him  to  represent? 

A.    Well,  at  that  time  he  was  the  buyer  and 
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booker  of — I  believe  he  was  the  buyer  at  that  time. 
I  know  he  was  the  booker  of  West  Coast  at  that 
time.  Later  on  he  was  made  the  buyer. 

Q.  You  were  in  charge  of  the  sale  of  Loew's 
motion  pictures.  As  part  of  your  duties,  you  were 
in  charge  of  the  sale  of  Loew's  motion  pictures  on 
first  run  in  Los  Angeles  and  in  the  Inglewood- 
Westchester  area,  is  that  right "? 

A.  I  am  in  charge  of  Loew's  Incorporated  and 
the  pictures  all  over  the  Coast  down  to  the  Ha- 
waiian Islands  and  the  Island  of  Guam,  up  to 
Alaska. 

Q.  That  includes  Los  Angeles  first  run  and  the 
Inglewood- Westchester  area?  A.     That  is  true. 

Q.  In  1949,  do  you  remember  discussing  with 
Mr.  [426]  Di  Cicco  Loew's  pictures  to  be  played  in 
the  United  Artists  Theatres  Circuit  ?  A.    Yes. 

Q.  You  did  discuss  that  matter  with  Mr.  Di 
Cicco  ?  A.     Yes. 

Q.  Did  Mr.  Di  Cicco  tell  you  he  and  Fox  West 
Coast  had  had  a  discussion,  Mr.  Bert  Pirosh  had 
a  discussion,  in  which  they  had  agreed  that  United 
Artists  Circuit  theatres  should  play  Loew's  pictures 
wherever  the  two  theatre  groups  were  in  competi- 
tion and  Fox  would  not  compete  for  them?  Did 
he  tell  you  that  ? 

A.  No,  he  did  not.  It  wouldn't  make  any  differ- 
ence, if  I  might  say  so,  whether  he  did  or  didn't  but 
he  didn't.  I  am  only  interested  in  marketing  our 
pictures  to  the  best  theatres  at  the  terms  that  we 
feel  is  good  for  us,  and  it  doesn't  make  any  differ- 
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ence  whether  they  have  agreements  among  them- 
selves or  not.    If  I  don't  get  the  right  terms,  I  don't 
sell. 

Q.  Mr.  Di  Cicco  did  not  have  a  conversation  with 
you  in  which  he  told  you  of  that  agreement  with  Mr. 
Pirosh,  is  that  right?  A.     No,  he  did  not. 

Q.  Is  it  your  testimony  that  Mr.  Pirosh  never 
had  such  a  conversation  with  you  in  which  he  told 
you  of  that  agreement  with  Mr.  Di  Cicco? 

A.  I  don't  remember  of  ever  talking  to  Mr. 
Pirosh  about  [427]  that. 

Q.  In  1949,  referring  only  now  to  the  Inglewood- 
Westchester  area,  did  Mr.  Pirosh  or  Mr.  Di  Cicco 
tell  you  that  he  and  the  other  one  of  the  group  had 
agreed  not  to  bid  on  Loew's  pictures — I  will  with- 
draw the  question. 

Did  Mr.  Di  Cicco  tell  you  he  and  Mr.  Pirosh  had 
agreed  Fox  would  not  bid  on  Loew's  pictures'? 

A.     No,  he  did  not. 

Q.  Now,  did  you  in  your  own  mind  come  to  the 
conclusion  that  there  was  such  an  agreement  in  ex- 
istence in  1949? 

A.  Well,  we  generally  do  believe  that  there  is 
something  of  that  nature  when  only  one  bids,  and 
the  only  one  that  bid  at  that  time  was  the  United 
Artists  Theatre  in  Inglewood,  but  it  was  never  told 
to  me  by  anybody  that  they  ever  got  together.  [428] 

Q.  You  just  did  conclude  that  in  your  own 
mind? 

A.  That  is  right.  I  could  be  right  and  I  could 
be  wrong. 
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Q.  Now,  after  you  concluded  that  in  your  own 
mind  did  you  discuss  the  matter  with  Mr.  Pirosh 
at  all? 

A.  No.  We  asked  for  bids  and  if  the  bids  were 
satisfactory  we  took  them  and  if  they  are  not  satis- 
factory we  turn  them  down. 

Q.    But  you  did  not 

The  Court :    May  I  ask  a  question  ? 

Mr.   Corinblit :     Certainly. 

The  Court:  If  you  got  only  one  bid  would  that 
satisfy  you? 

The  Witness:  If  it  was  satisfactory  we  took  it 
and  if  it  wasn't  satisfactory  we  turned  the  bid  down 
and  we  renegotiated  with  everybody. 

The  Court:  Well,  it  wouldn't  be  unsatisfactory 
because  only  one  party  bid,  is  that  right? 

The  Witness:  Well,  it  could  be  unsatisfactory, 
your  Honor,  because  if  it  wasn't  what  we  thought 
the  picture  was  worth  we  certainly  wouldn't  sell  it, 
even  though  we  had  to  stay  out  of  the  town. 

The  Court :  Well,  if  you  got  a  bid  from  one  com- 
pany and  you  thought  it  was  reasonable  and  it  was 
what  the  picture  was  worth  you  would  accept  it. 

The  Witness:    Yes,  sir. 

The  Court:  Even  though  you  only  got  the  one 
bid. 

The  Witness:  If  it  was  acce^Dtable  we  Avould 
take  it. 

The  Court:  So,  you  didn't  turn  it  down  on  the 
theory  that  you  had  only  one  bid? 

The  Witness :    No,  no.    No,  no. 
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Q.  (By  Mr.  Corinblit)  :  Now,  did  you  ever  ask 
Mr.  Pirosh  why  he  wasn't  putting  in  bids  against 
United  Artists? 

A.  Xo.  We  had  no  reason  to  ask  him.  If  the 
bid  is  satisfactory  we  take  it. 

Q.  And  you  didn't  ask  him  why  he  wasn't  bid- 
ding? A.     No. 

Q.  And,  as  a  matter  of  fact,  at  that  time  you 
knew  that  the  La  Tijera  Theatre  in  that  area  was 
not  bidding?  A.    Yes,  sir. 

Mr.  Mitchell:    What  time  is  that? 

Mr.  Corinblit:     1949. 

Q.  (By  Mr.  Corinblit) :  You  knew  that  the 
La  Tijera  Theatre  wasn't  bidding,  isn't  that  right? 

A.     That  is  riglit. 

Q.  And  even  though  they  weren't  putting  in 
bids  you  say  you  didn't  discuss  that  with  Mr.  Kup- 
per  of  the  La  Tijera  Theatre,  did  you? 

A.  No.  If  we  get  a  bid  and  the  bid  is  what  we 
generally — we  generally  send  the  bid  out  and  we 
say  we  want  50  per  [430]  cent.  Now,  if  we  get  the 
50  per  cent  or  if  we  get  40  per  cent  and  we  thinlc 
the  length  of  the  run  in  that  theatre  will  give  us 
the  revenue  that  we  think  we  are  entitled  to,  why, 
we  will  accept  it  and  there  is  no  reason  for  us  to 
go  any  further. 

Q.  In  other  words,  there  is  no  reason  for  you 
to  find  out  whether  or  not  the  Fox  Theatre  would 
give  you  more  money  or  more  playing  time  ? 

A.  Well,  I  said  a  few  minutes  ago  that  we  are 
not  interested  in  whether  the  exhibitors  get  together 
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with  themselves  or  not.    That  doesn't  interest  me, 
because  if  we  get  a  satisfactory  rental  and  a  satis- 
factory bid  we  take  it. 

Q.  And  your  answer  to  my  question  is — you  re- 
member my  question  was  that  you  were  not  in-' 
terested  in  finding  out  whether  Fox  was  willing 
to  give  you  a  more  satisfactory  offer. 

A.  Well,  if  we  feel  that  40  per  cent  to  50  per 
cent  is  good  terms  we  generally  take  it,  because  if 
the  picture  is  good  and  it  draws  and  hits,  why,  we 
will  earn  the  50  per  cent. 

If  it  is  not  that  kind  of  a  picture,  then  we  are 
not  entitled  to  any  more  money  than  the  bid. 

Q.  Do  you  remember  how  large  the  United 
Artists  Theatre  was?  A.     How  large  it  was? 

Q.    How  many  seats. 

A.  Well,  I  don't  think  the  United  Artists  Thea- 
tre— this  is  only  a  guess,  I  really  don't  know 

The  Court:     Inglewood. 

Mr.  Corinblit:    Yes. 

The  Witness:  Talking  about  Inglewood.  This 
is  only  a  guess.  I  would  say  that  the  theatre  seats 
about  800. 

Q.  (By  Mr.  Corinblit)  :  And  the  Academy  Thea- 
tre? 

A.  And  the  Academy  Theatre  would  seat  about 
1,200—1,400. 

Q.  It  is  your  testimony  that  you  didn't  care 
whether  you  received  a  bid  from  the  Academy  which 
w^ould  give  you  more  money  than  you  got  from  a 
smaller  theatre,  the  United  Artists  Theatre,  is  that 
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right?  A.     Right. 

Q.     It  doesn't  matter  to  you? 

A.  It  doesn't  make  any  difference  in  our  busi- 
ness. We  can  get  a  great  many  times  more  money 
out  of  the  small  theatre  "svith  800  seats  than  we  can 
out  of  a  theatre  with  2,000  seats,  because  a  theatre 
with  2,000  seats  will  run  the  picture  a  week  while 
the  theatre  with  800  seats  will  run  it  seven  or 
eight  weeks  and  sometimes  longer. 

It  takes  us  a  little  longer  to  get  the  money  out 
of  a  small  theatre  than  it  does  out  of  a  big  theatre, 
but  we  eventually  get  as  much  money  and,  a  great 
many  times,  more  money. 

Q.  Now,  ^Ir.  Hickey,  as  a  matter  of  fact,  even 
though  in  your  mind  you  had  concluded  that  there 
was  some  kind  of  an  arrangement  between  the  ex- 
hibitors in  the  area [432]         A.    I  have  what? 

Q.  I  say  even  though  in  your  own  mind  in  1949, 
you  concluded  that  there  was  an  arrangement  be- 
tween the  exhibitors,  Loew's  continued  to  send  out 
bid  letters,  isn't  that  right?         A.     That  is  correct. 

Q.  In  other  words,  you  knew  in  1949  that  only 
one  theatre  was  going  to  bid  for  your  pictures  and 
you  sent  out  bid  letters  regularly,  week  after  week, 
to  all  of  the  theatres,  is  that  right? 

A.  I  do  not  know  that  there  were  only  one  thea- 
tre going  to  bid.  The  reason  we  sent  out  bid  letters 
was  because  somebody  was  asking  for  the  pictures 
that  didn't  have  them.  In  other  words,  West  Coast 
was  running  our  pictures,  I  believe,  there  at  one 
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time  and  another  exhibitor  or  two  would  ask  us 
for  the  pictures,  so  we  would  say,  "All  right,  you 
can  bid  for  them,"  so  we  gave  everybody  a  chance 
to  get  them  by  bidding  for  them. 

Now,  if  they  get  together  after  that,  that  doesn't 
interest  me.  I  am  only  guessing  that  they  get  to- 
gether. I  don't  know  that.  Nobody  ever  told  me 
that:  ''I  agreed  with  him  not  to  bid  on  your  pic- 
tures." 

If  they  get  together  that  is  none  of  my  business 
as  long  as  I  get  satisfactory  terms  and  in  the  proper 
theatre  for  my  pictures. 

So,  we  keep  sending  out  bid  letters  all  the  time. 

Q.  Now,  Mr.  Hickey,  in  February  of  1950  you 
remember,  do  you  not,  that  Mr.  Schreiber  made  a 
— came  to  you  and  made  a  request  to  play  Loew's 
pictures  on  first  run  or  on  seven  days,  isn't  that 
right?  A.     I  remember  that. 

Q.  And  with  respect  to  the  seven-day  run  you 
told  him  that  he  should  bid  for  the  pictures,  is  that 
right?  A.     That  is  right. 

Q.  Now,  at  that  time  you  knew,  didn't  you,  that 
there  was  in  existence  in  the  Inglewood  area  an  ar- 
rangement whereby — designating  what  theatre  was 
to  get  your  pictures  first  run  in  the  area  ? 

A.  I  told  you  that  I  did  not  know  that.  I  im- 
agined or  guessed  that  there  might  have  been  some 
arrangement.  I  didn't  say  I  knew. 

Q.  Did  you  make  any  inquiries  from  any  of  the 
parties  ? 
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A.  Xo,  because  I  said  a  few  minutes  ago  that 
it  doesn't  interest  me  whether  they  get  together  or 
whether  they  don't  get  together  as  long  as  my  terms 
are  satisfactory  to  me. 

Q.  Did  you  tell  Mr.  Schreiber,  "Now,  you  are 
going  into  an  area,  Mr.  Schreiber.  I  suspect,  I  guess 
that  there  is  an  arrangement  in  that  area  allocating 
Loew's  pictures  to  the  United  Artists  Theatre"? 

Did  you  tell  him  that? 

A.  I  didn't  tell  Mr.  Schreiber  anything  [434] 
like  that  because  I  didn't  know  it. 

Q.    Did  you  tell  him  that  you  suspected  it? 

A.     No,  I  didn't  tell  him  I  suspected  it. 

Q.     Did  you  make  any  memoranda  of  this  guess? 

A.    No. 

Q.     Did  you  discuss  it  with  anyone  else? 

A.     No. 

Q.  You  didn't  write  a  letter  to  the  home  office 
about  it?  A.     No. 

Q.     Or  discuss  it  with  Mr.  Aspel?  A.     No. 

Q.  Now,  Mr.  Hickey,  at  the  end  of  1949  and  the 
beginning  of  1950,  referring  to  first  run  Los  An- 
geles, in  1950  your  pictures  played  first  run  Los 
Angeles  in  United  Artists  Theatres  Circuit  thea- 
tres, isn't  that  right? 

A.    Well,  in  what  theatre  are  you  referring  to? 

Q.  I  am  talking  about  the  Loew's  State  and 
the  Egyptian  Theatres,  which  at  that  time,  in  1950, 
belonged  to  United  Artists  Theatres  Circuit. 

A.     That  is  correct. 
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Q.  So  in  1950,  the  early  part  of  1950  first  run 
was  being  played,  Loew's  product,  in  the  United 
Artists  Theatres  Circuit  theatre  downtown  and  first 
run  on  your  pictures  was  being  played  in  the 
United  Artists  Theatre  in  Inglewood.  Is  that  right? 

A.     In  Inglewood? 

Q.  They  were  playing  first  run  in  the  United 
Artists  Theatre  in  Inglewood. 

Mr.  Westbrook:    Seven-day  availability. 

Mr.  Cominblit:  Yes,  on  the  seven-day  availabil- 
ity. 

The  Witness:    Yes. 

Q.  (By  Mr.  Corinblit)  :  And  in  Los  Angeles  on  the 
first  run  they  also  were  playing  in  the  United  Art- 
ists Theatres  Circuit  theatre,  namely,  the  Loew's 
State  and  Egyptian?  A.     That  is  right. 

Q.  But  it  didn't  play  in  Inglewood  for  seven 
days  after.  A.     No. 

Q.  Didn't  Mr.  DiCicco  tell  you  that  part  of  the 
agreement,  the  arrangement  with  Mr.  Pirosh  was 
that  Loew's  pictures  first  run  would  go  to  United 
Artists  Theatres  in  Los  Angeles  and  Loew's  pictures 
on  seven  days  would  go  to  the  United  Artists  Thea- 
tre in  Inglewood?  A.     No,  he  did  not. 

Q.    And  did  Mr.  Pirosh  tell  you  that  ? 

A.     No,  he  did  not. 

Q,  Did  you  suspect  there  was  an  arrangement 
with  respect  to  this  matter?  A.    No. 

Q.  You  did  not  even  have  a  suspicion  on  that 
matter?  A.     No.  [436] 
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Q.  Now,  you  know,  however,  in  early  1950  that 
Fox  did  not,  after  the  first  part  of  1950,  try  to  g^i 
Loew's  pictures  on  first  run  in  Los  Angeles,  don't 
you?  A.     I  didn't  understand  that. 

Q.  All  right.  In  1950,  the  early  part  of  1950 
when  Loew's  pictures  went  into  the  Loew's  State 
downtown.  Fox  West  Coast  did  not  try  to  get  those 
pictures  from  Loew's  first  run? 

A.  Well,  I  probably  didn't  want  to  play  any- 
where but  the  State  Theatre  downtown,  Loew's 
State  Theatre.  I  wanted  that  theatre. 

I  never  wanted  to  play  in  the  Los  Angeles  Thea- 
tre for  two  reasons.  First,  the  Loew's  State  Theatre 
is  situated  on  the  corner  of  Broadway  and  7th 
Street,  which  is  the  best  corner  in  the  City  of  Los 
Angeles  downtown. 

The  Los  Angeles  Theatre  is  a  block  away  and  it 
is  situated  in  the  middle  of  that  block  and  is  not 
a  good  location.  It  is  not  as  good  a  theatre  and  it 
has  400  seats  less,  and  that  is  the  reason  that  I 
wanted  to  play  my  pictures  in  the  State  Theatre, 
because  I  could  earn  more  money  for  my  company. 
That  is  the  only  reason. 

Q.  Now,  Mr.  Hickey,  I  have  just  a  simple  ques- 
tion on  this  point,  not  with  respect  to  what  Loew's 
wanted,  but  what  Fox  did.  Did  Fox  in  the  be- 
ginning  

Mr.  Mitchell:    Fox  West  Coast. 

Q.  (By  Mr.  Corinblit)  :  Fox  West  Coast  in  the 
beginning,  [437]  in  1950,  try  to  get  Loew's  pictures 
from  you  first  nm  in  Los  Angeles? 
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Q.    Where"? 

Q.    Downtown  Los  Angeles. 

A.    Did  Fox  try  to  get  them? 

Q.    Yes. 

A.  Well,  I  am  not  sure  about  the  dates  now,  but 
around  that  time,  if  I  am  not  mistaken — was  that 
the  time  that  the  lease  on  the  theatre  changed 
hands'?  I  am  not  sure  about  that.  But  there  was 
a  period  there  where  the  State  Theatre  was  taken 
back  from  Fox  after  their  lease  run  out  and  the 
Loew's  Incorporated  was  going  to  run  the  theatre 
themselves.  I  am  not  sure  about  the  date.  [438] 

Q.  Perhaps  I  haven't  made  my  question  clear. 
In  early  1950,  did  any  buyer  from  Fox  West  Coast 
ever  come  to  you  and  say,  "Mr.  Hickey,  I  want  to 
buy  your  Loew's  pictures  first  run  Los  Angeles"? 
Did  Pirosh  ever  say  that  to  you  in  1950? 

A.  Everybody  said  that  to  me.  They  all  want  to 
buy  Metro-Goldwyn-Mayer  pictures  because  they 
are  the  best  pictures,  so  everybody  tells  me  [439] 

that. 

***** 

Q.  Mr.  Hickey,  I  think  yesterday  we  ended 
the  session  with  your  statement  as  to  the  fact  you 
thought  that  Loew's  product  was  a  very  good  prod- 
uct, Loew's  pictures  were  very  good  pictures.  And 
I  take  it,  like  any  distributor,  your  opinion  was 
that  you  had  some  pictures  that  were  better  than 
[443]  others — I  mean  as  a  general  matter  that  is 
true,  isn't  that  right,  but  Loew's  always,  in  your 
opinion,  certainly  had  quite  superior  pictures  for 
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the  market?  A.     I  can't  hear  you. 

Q.  Loew's,  in  your  opinion,  certainly  had' a  very 
good  i^icture  to  market — had  very  good  x^ictures  to 
market  generally,  isn't  that  correct? 

A.     They  have  the  best. 

The  Court:    That  is  what  he  said  yesterday. 

Mr.  Corinblit:  I  wanted  him  to  say  it  again  so 
we  could  get  it  clear. 

Q.  Now,  the  evidence  in  this  case,  Mr.  Hickey, 
shows,  one  of  the  exhil)its  that  has  been  introduced 
in  the  case,  shows  that  in  1949,  up  to  about  No- 
vember of  1949,  all  of  the  Loew's  pictures  went  to 
Fox  West  Coast.  As  a  matter  of  fact,  the  evidence 
in  this  case  introduced  so  far  shows  that  from  1945 
through  the  latter  pai*t  of  1949  all  of  Loew's  pic- 
tures went  to  Fox  "West  Coast. 

I  want  you  to  take  a  look  at  those  schedules  in 
a  minute,  ])ut  it  is  a  fact,  is  it  not,  Mr.  Hickey,  first 
turning  your  attention  to  the  period  in  1949  and 
1950,  you  didn't  talk  to  anybody  that  had  the  War- 
ner theatres  in  Los  Angeles  about  selling  your  pic- 
tures to  them  in   1949  or  1950,  did  you? 

A.  Yes;  we  talked  to  everybody  but  there  was 
no  room  for  our  pictures  in  the  Warner  theatre 
because  the  Warner  [444]  theatres  play  their  own 
pictures. 

Q.  Now,  I  take  it  you  remember,  do  you,  that 
somebody  from  Warners  talked  to  you  in  1949 
or  '50?  A.    We  talked  to  everybody. 

The  Court:  That  is  not  the  question.  Do  you 
remember  yourself  personally? 
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The  Witness:  Yes,  I  have  talked  to  Mr.  Wallen- 
stein  many,  many  times  about  our  pictures  down- 
town. 

Q.  (By  Mr.  Corinblit) :  Do  you  remember  I 
took  your  deposition  in  this  case? 

A.    What  is  that?  ;■ 

The  Court:    Keep  your  voice  up. 

Mr.  Corinblit:  Yes.  I  think  there  is  a  problem 
with  my  throat. 

May  I  have  the  original  of  Mr.  Hickey 's  depo- 
sition. 

(Document  handed  to  Mr.  Corinblit.) 

Q.  I  will  show  you  the  original  of  the  deposi- 
tion which  has  been  filed  in  this  case,  Mr.  Hickey, 
and  ask  you  if  this  is  your  signature  on  page  45? 

A.     That  is  right. 

Q.  And  this  indicates  it  was  subscribed  and 
sworn  to  on  the  11th  day  of  July,  1956 — that  is  just 
yesterday  or  the  day  before,  is  that  right? 

A.     That  is  right. 

Q.  Now,  I  call  your  attention  to  page  15  of  that 
[445]  deposition  and  the  following  question. 

Mr.  Mitchell:  Just  a  minute  before  you  read  it. 
Let  him  read  it,  please.  It  may  not  be  proper — 
it  may  not  be  impeachment  at  all. 

The  Court:    Yes,  let  the  witness  read  it. 

Mr.  Mitchell:    What  line? 

Mr.  Corinblit:  The  question  at  line  2  and  the 
answer  at  line  5.  [446] 

The  Witness:  That  is  what  I  said  now.  They 
run  their  own  pictures. 
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Q.  (By  Mr.  Corinblit)  :  Does  this  refresh  your 
recollection,  Mr.  Hickey,  that  Warner's  theatres 
did  not  talk  to  you  about  licensing  your  pictures 
first  run  after  1949? 

A.  Well,  it  is  just  what  I  say  here.  I  am  quite 
sure  they  didn't,  because  they  run  their  own  pic- 
tures. 

Q.  Yes.  All  right.  Without  regard  to  the  reason, 
the  fact  is  that  after  1949  Warners  did  not  talk 
to  you  about  licensing  Loew's  pictures? 

A.  Well,  I  don't  talk  to  every  buyer  or  booker. 
We  have  salesmen  and  managers  to  do  that.  I  am 
the  head  of  this  division,  and  they  do  that. 

The  Court:  Mr.  Hickey,  the  question  isn't  what 
they  do.  The  question  is  what  you  did.  Did  you 
talk  to  them  personally? 

The  Witness:  I  might  have  and  I  might  not. 
That  T  can't  remember,  whether  I  talked  to  them 
personally  or  not. 

Q.  (By  Mr.  Corinblit) :  You  say  you  might 
have  and  you  might  not?  A.     Yes. 

Q.  But  in  your  deposition,  Mr.  Hickey,  just 
taken  on  June  20th,  which  you  signed  yesterday 
or  the  day  before,  you  state,  ''I  am  quite  sure  they 
didn't."  You  were  quite  sure  yesterday  that  they 
didn't  talk  to  you,  and  now  you  are  uncertain.  [447] 

A.  You  might  say  you  are  quite  sure,  but  that 
doesn't  mean  that  you  did  or  you  didn't. 

Q.  Now,  after  1949  or  1950,  did  you  talk  to  any- 
body at  the  RKO  Hill  street  or  Pantages  Theatre 
about  selling  your  pictures  first  run  to  them? 
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A.  Well,  that  is  generally  handled  in  New  York, 
because  the  New  York  office  of  RKO 

The  Court:    Mr.  Hickey,  that  is  not  the  question. 

Mr.  Corinblit:    I  move  to  strike  the  answer. 

The  Court:  The  question  is,  did  you  yourself 
personally  talk  to  them? 

The  Witness:    No. 

Q.  (By  Mr.  Corinblit) :  The  fact  is  that  after 
1949  or  1950,  you  did  not  talk  to  anybody  at  the 
Paramount  Theatres  to  play  your  pictures  first 
run,  did  you,  you  personally? 

A.    Well,  I  don't  remember  that. 

Q.  I  want  to  show  you,  Mr.  Hickey,  Plaintiff's 
Exhibit  46-A-ll  in  evidence,  which  is  the  Loew's 
play-ofe  from  1945  to  1949.  Let's  start  with  1945. 

You  will  notice  in  this  list — this  list  incidentally 
is  stipulated  to  by  your  counsel  to  be  a  complete 
list  of  the  play-oif  of  Loew's  pictures  during  this 
period. 

Mr.  Westbrook:     Subject  to  correction. 

Mr.  Corinblit:     Subject  to  correction,  yes. 

Q.  Run  your  eye  down  the  name  of  theatres 
along  the  [448]  side  for  the  year  1945.  The  first 
two  pages  are  1945. 

A.    Well,  I  believe  this  is 

Q.  I  haven't  asked  a  question  yet,  Mr.  Hickey. 
Now,  my  question  to  you  is  this.  It  is  true,  is  it 
not,  every  single  theatre  on  that  list  is  a  Fox 
theatre  ? 

Mr.  Mitchell:  You  mean  was  a  Fox  theatre  at 
that  time. 
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Mr.  Corinblit:     Yes. 

The  Witness:    In  1945? 

Q.     (By  Mr.  Corinblit)  :    Yes.  Just  that  question. 

A.    Yes. 

Q.  Now,  I  want  you  to  run  your  eye  down,  if 
you  could,  the  next  two  pages,  which  are  1946.  My 
question  to  you  is  this.  Is  it  not  a  fact  that  every 
theatre  on  that  list  was  a  Fox  theatre? 

A.    Yes. 

Q.  I  will  ask  you  to  do  the  same  thing  for — 
well,  these  are  the  last  of  1946.  I  think  you  will 
find  they  are  the  same,  is  that  right? 

A.     That's  right. 

Q.  I  will  ask  you  to  examine  the  year  1947  and 
state  whether  or  not  every  theatre  on  that  list  was 
at  that  time  a  Fox  theatre?  A.     Yes. 

Q.  I  will  ask  you  the  same  thing  for  1948.  State 
[449]  whether  every  theatre  on  that  list  was  not 
a  Fox  theatre  ?  A.     That  is  correct. 

Q.  Now,  Mr.  Hickey,  just  as  in  1949,  after  1949, 
prior  to  1949,  at  least  beginning  from  1945,  you 
never  talked  to  anyone,  you  never  talked  to  anyone 
representing  Warners  to  try  to  get  your  pictures 
into  their  theatres,  did  you? 

A.  Well,  I  talked  to  so  many  people,  I  can't 
remember  who  I  talked  to. 

Q.  You  have  no  recollection  of  ever  talking  to 
a  Warner's  person,  do  you? 

A.  We  talk  to  everybody.  We  don't  miss  any- 
body. 

Q.    I  think  you  testified  you  had  top  pictures  at 
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Loew's,  is  that  right?  A.     That's  right. 

Q.    Is  it  your  testimony  that  with  these  top  pic- 
tures from  1945  to  1949,  you  couldn't  sell  a  single  i 
picture  to  RKO,  to  Warners,  or  to  Paramount,  or 
to  any  independent  theatre  in  this  city?  Can  you 
answer  that  yes  or  no? 

A.  No,  I  don't  say  that.  But  I  will  have  to  ex- 
plain it.  RKO  run  their  own  pictures,  so  their  thea- 
tres are  tied  up. 

Warners  run  their  own  pictures,  so  their  theatre 
is  tied  up. 

The  Paramount,  I  believe  at  that  time  they  had 
a  franchise  with  the  Paramount  producing  com- 
pany, and  they  run  [450]  nothing  but  Paramount, 
so  that  was  tied  up. 

There  was  no  place  for  us  to  go  but  to  the  other 
two  best  theatres  downtown,  and  those  theatres  are 
Loew's  State  and  the  Los  Angeles  Theatre.   [451] 

Q.  Now,  Mr.  Hickey,  you  have  made  a  state- 
ment and  I  would  like  if  you  would  just  answer  my 
question. 

It  is  a  fact  from  1945  to  1949  that  you  did  not 
solicit  any  one  of  these  companies  that  I  have 
enumerated  to  play  your  pictures  on  first  run? 

Mr.  Mitchell:  Wait  a  minute.  I  object  to  that 
on  the  ground  it  has  just  been  asked  and  answered. 
He  said  no,  and  he  explained  why  he  didn't,  be- 
cause there  wasn't  any  theatre  available  except  the 
Los  Angeles  and  Loew's  State.  It  has  just  been 
asked  and  answered. 

The  Court:     Overruled.  Answer  the  question. 
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The  Witness:  Well,  I  can't  remember  that  be- 
cause I  don't  do  all  of  the  selling.  As  far  as  that 
is  concerned  I  do  very  little  selling. 

We  have  men  to  sell  our  pictures  and  I  can't 
remember.  I  can't  answer  that  question. 

Q.  (By  Mr.  Corinblit) :  As  far  as  you  are  con- 
cerned, however,  you  did  not  solicit  any  of  these 
people  ? 

A.     I  don't  remember  it.  I  might  have. 

Q.  But  the  record  shows  you  were  never  able 
to  sell  a  single  picture,  good  or  bad,  to  any  other 
theatre  in  the  city  of  Los  Angeles,  is  that  right? 

A.    IS^o. 

Mr.  Mitchell :  The  record  speaks  for  itself,  your 
Honor.  That  is  just  argumentative.  [452] 

The  Court:  Well,  you  are  talking  about  first  run 
pictures? 

Mr.  Corinblit:    Yes,  your  Honor. 

The  Witness:  No,  I  wouldn't  say  that.  I  wouldn't 
say  that  we  didn't  try  to  sell  because  we  tried  to 
sell  everybody.  But  when  a  theatre  is  tied  up,  how 
are  you  going  to  sell  them? 

Q.  (By  Mr.  Corinblit)  :  Mr.  Hickey,  if  we  could 
just  get  the  one  question  whether  you  tried  to  sell 
it  to  these  theatres  from  1945  to  1949. 

A.  Well,  I  can't  answer  that  question  without 
telling  you  again  that  these  theatres  were  tied  up 
with  other  X)ictures  and  it  was  impossible  to  sell 
them. 

Now,  if  you  are  asking  me  if  I  personally  tried 
to  sell  them,  I  don't  remember  that. 
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Q.  Now,  it  is  a  fact,  Mr.  Hickey,  is  it  not,  not 
only  didn't  you  try  to  sell  your  pictures  to  any 
other  theatre  but  the  fact  is  that  no  representative 
of  RKO,  no  representative  of  Pantages,  no  repre- 
sentative of  Warners  or  of  Paramount  ever  so- 
licited you  to  play  Loew's  product  during  this 
period,  isn't  that  correct? 

A.  No,  I  wouldn't  say  that  it  was  correct  be- 
cause I  don't  remember  whether  they  did  or  did  not. 

Q.  Mr.  Hickey,  not  only  is  this  record  that  I 
have  shown  you.  Plaintiff's  Exhibit  46-A-ll  through 
1945  on,  but  wouldn't  you  say  that  the  same  facts 
would  be  shown  if  [453]  you  were  to  see  the  play- 
off of  Loew's  pictures  beginning  at  least  as  early 
as  1940? 

Mr.  Mitchell:  Wait  a  minute.  I  object  to  that 
on  the  ground  it  assumes  a  fact  not  in  evidence. 
He  says  from  1945  on  and  it  isn't  tiiie  from  1945  on. 

The  Court:    Objection  sustained. 

Mr.  Mitchell:  If  he  will  show  him  the  1949,  '50 
and  '51  play-off  he  will  find  that  is  not  true,  so  it 
is  assuming  a  fact  not  in  evidence. 

The  Court:  It  is  going  back  beyond  the  period 
of  damage  here,  which  was  1950.  I  don't  want  you 
to  go  back  as  far  as  1940.  There  is  such  a  thing 
as  running  a  good  thing  into  the  ground,  you  know. 

Mr.  Corinblit:    Yes. 

Q.  Now,  Mr.  Hickey,  you  remember,  don't  you, 
that  actually  during  the  period  '45- '49,  not  only  was 
it  true  that  Loew's  played  their  pictures  only  in 
Fox  theatres,  l)ut  the  fact  was  also  true  that — the 
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fact  was  also  true  that  at  least  beginning  in  1945, 
siilDstantiallv  all  of  Columbia  product  went  to  the 
the  Pantages  Theatre,  isn't  that  right? 

A.     I  don't  know  anything  about  that. 

Mr.  Mitchell:  You  are  talking  about  first  run 
pictures  ? 

Mr.  Corinblit:    First  run,  yes. 

The  Witness:  I  don't  know  anything  about  Co- 
lumbia. 

Q.  (By  Mr.  Corinblit) :  And  it  is  also  true  dur- 
ing that  [454]  period  substantially  all  of  RKO  pic- 
tures went  to  the  Pantages  Hill  Street  Theatre? 

Mr.  Mitchell:    You  are  talking  about  first  run? 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:  And  you  have  been  talking  about 
first  run  all  the  way  through,  isn't  that  right? 

Mr.  Corinblit:    Yes. 

Q.     Isn't  that  true? 

K.  I  am  only  interested  in  Metro  Goldwyn 
Mayer  pictures.  I  don't  know  anything  about  any 
other  company. 

Q.  I  just  thought  a  minute  ago  you  stated  that 
you  knew  that  the  RKO  Theatre  played  the  RKO 
pictures?  A.    Yes,  they  did. 

Q.  Now,  it  is  also  true  during  this  period  that 
the  Warners'  pictures  played  only  in  the  Warners' 
theatres,  isn't  that  right? 

A.  As  I  said  before,  I  don't  know  anything 
about  any  other  company,  only  I  know  this,  that 
Warners  and  Fox  and  RKO  played  their  own  pic- 
tures and  had  no  room  for  our  pictures. 
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Q.  Now,  it  is  also  true,  is  it  not,  Mr.  Hickey — 
I  will  withdraw  that. 

Mr.  Corinblit :  Your  Honor,  at  this  time  I  would ! 
like  to  offer  into  evidence  the  remainder  of  thei 
play-off  from  1945  to  1949 — let  me  before  I  makel 
that  offer  ask  another  question.  [455] 

Q.  Mr.  Hickey,  in  fact  you  know  that  from 
1945  to  1949  there  was  in  effect  in  the  Los  Angeles 
area  an  allocation  of  first  run  pictures  whereby 
Fox  was  allocated  the  Loew's  pictures;  after  1946 
Fox  was  allocated  the  Universal  pictures;  Fox  was 
allocated  the  Twentieth  Century-Fox  pictures  and 
no  one  ever  tried  to  take  those  pictures  away  from 
Fox,  and  that  there  was  an  arrangement  in  Los 
Angeles  whereby  Columbia  pictures  was  allocated 
to  the  RKO  Theatre  and  RKO  pictures  were  allo- 
cated to  that  group  of  theatres  and  no  one  ever 
tried  to  take  away  those  pictures  from  the  RKO 
Theatre 

Mr.  Mitchell:  That  is  argumentative,  but  I  am 
not  going  to  object  to  it,  so  he  may  answer  the 
question. 

The  Court:  Just  a  minute.  Let  him  finish.  He 
hasn't  finished  his  argument  yet. 

Q.  (By  Mr.  Corinblit) :  And  you  also  know 
during  that  period  there  was  an  arrangement 
whereby  Warners  pictures  went  to  the  Warner  the- 
atre and  the  Warner  theatres  would  never  try  to 
compete  for  either  the  pictures  of  any  other  com- 
pany and  the  same  thing  was  true  with  respect  to 
Paramount  pictures. 
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Now,  you  know  there  was  such  an  arrangement 
in  Los  Angeles  from  1945  to  1949,  do  you  not? 

Mr.  Mitchell:  Your  Honor,  it  is  a  very  argu- 
mentative question  but  I  want  him  to  answer  it  so 
I  won't  object. 

The  Witness:  Well,  I  don't  exactly  understand 
what  he  [456]  means  when  you  say  that  I  know. 
I  don't  know  anything  about  anybody's  pictures  but 
our  own.  [457] 

Mr.  Corinblit:  Your  Honor,  I  would  like  to 
offer  in  evidence  at  this  time  the  remainder  of  the 
schedule  from  1945  to  1949. 

Mr.  Mitchell:  What  is  the  remainder  of  the 
schedule?  What  are  you  talking  about?  What  piece 
of  paper?  Let^s  see  it. 

The  Court:  Let's  have  your  exhibit  numbers 
now. 

Mr.  Corinblit:  Yes,  sir.  The  portion  of  Exhibit 
46-A-l  referring  to  the  six  companies  other  than 
Loew's  and  Paramount  covering  the  period  from 
1945  to  1949  only.  I  will  be  glad  to  offer  those  in 
evidence  distributor  by  distributor. 

The  Court:  You  have  got  part  of  this  exhibit  in, 
haven't  you? 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:    This  goes  back  to  1940  now. 

Mr.  Corinblit :  Yes.  I  am  only  off ering— they  are 
separated  by  years.  I  am  only  offering  the  portion 
of  the  exhibits  from  1945  through  1949,  to  complete 
this  picture. 
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Mr.   Johnston;     You   should  detach   the   earlier 
part. 

Mr.  Corinblit:    Yes.  It  is  a  very  simple  matter, 
your  Honor.  We  will  detach  the  earlier  section. 

The  Court:    Well,  if  you  will  eliminate  the  ones 
before  1945,  they  may  be  admitted  in  evidence. 

Mr.   Corinblit:     All  right,   your  Honor.  As  the 
next   exhibit   in   order,   we   will   offer  in   evidence 
46-A-12,  a  play-off  [458]  of  Columbia  pictures  from 
1945  to  1949. 
The  Court:    It  may  be  received  in  evidence. 
The  Clerk:    46-A-12. 

(The    exhibit   referred   to    was    received    in 
evidence    and    marked    as    Plainti:ff's    Exhibit 
46-A-12.) 
Mr.  Corinblit:    We  will  offer  as  Plaintiff's  Ex- 
hibit 46-A-13  the  play-off  of  RKO  pictures  on  first 
run  in  Los  Angeles  from  1945  to  1949. 
The  Court:    It  may  be  admitted. 
The  Clerk:    Exhibit  46-A-13. 

(The    exhibit    referred    to    was    received   in 
evidence    and    marked    as    Plaintiff's    Exhibit 
46-A-13.) 
Mr.  Corinblit:    We  will  offer  as  Plaintiff's  Ex- 
hibit 46-A-14  the  play-off  of   Twentieth   Century- 
Fox  pictures  on  first  rim  Los  Angeles  from  1945 
to  1949. 

The  Court:    It  may  be  admitted. 
The  Clerk:    46-A-14. 

(The  exhibit  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exhibit 
46-A-14.) 
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Mr.  Corinblit:    We  will  offer  as  Plaintiff's  Ex- 
hibit 46-A-15  the  play-off  of  United  Artists  pic- 
tures on  fii'st  run  from  1945  to  1949. 
The  Court:     It  may  be  admitted. 
The  Clerk:    Exhibit  46-A-15.  [459] 

(The   exhibit   referred   to    was    received    in 
evidence    and    marked    as    Plaintiff's    Exhibit 
46-A-15.) 
Mr.  Corinblit:     We  will  offer  as  Plaintiff's  Ex- 
hibit 46-A-16  the  2:)lay-off  of  Universal  pictures  first 
run  in  Los  Angeles  from  1945  to  1949. 
The  Court:     It  may  be  admitted. 
The  Clerk:     Exhibit  46-A-16. 

(The    exhibit   referred    to    was    received    in 
evidence    and    marked    as    Plaintiff's    Exhibit 
46-A-16.) 
Mr.  Corinblit:     We  will  offer  as  Plaintiff's  Ex- 
hibit 46-A-17  the  play-off  of  Warner  pictures  first 
run  in  Los  Angeles  from  1945  to  1949. 
The  Couii::     It  may  be  admitted. 
The  Clerk:    46-A-17. 

(The    exhi])it    referred   to    was    received    in 
evidence    and    marked    as    Plaintiff's    Exhibit 
46-A-17.) 
Q.     (By  Mr.  Corinblit)  :    Now,  Mr.  Plickey,  with 

respect  to  first  run  in  Los  Angeles 

The  Court:     Mr.  Corinblit,  keep  up  your  voice. 
Mr.  Hickey  told  you  he  can't  hear  very  well. 
Mr.  Corinblit:    I'm  sorry. 

Q.  There  was  a  time,  was  there  not,  Mr.  Hickey, 
just  prior  to  1949  and  during  1949  that  Loew's  was 
playing  its  pictures  first  run  in  three  theatres,  isn't 
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that  correct?  A.    That  is  correct.  [460] 

Q.  Those  theatres  were  the  Los  Angeles,  the 
Egyptian  and  the  Wilshire  Theatre  on  Wilshire 
Boulevard.  A.     That  is  correct. 

Q.  Subsequently,  in  1950,  Loew's  shifted  their 
product  from  three  theatres  to  two  theatres,  which 
included  the  Loew's  State  Theatre  downtown  and 
the  Egyptian  Theatre  on  Hollywood  Boulevard 
only,  isn't  that  correct? 

A.     That  is  correct. 

Q.  Now,  you  discussed  the  shifting  of  Loew's 
pictures  from  three  theatres  to  two  theatres  with 
Mr.  Zabel  of  Fox  West  Coast,  did  you  not? 

A.  That  is  correct,  because  the  theatres  belonged 
to  the  West  Coast  people  and  he  worked  for  them. 

Q.  And  they  agreed  with  you  that  you  should 
shift  the  product  from  three  theatres,  that  is  the 
Los  Angeles,  the  Egyptian  and  the  Wilshire,  to  the 
Loew's  State  and  the  Egyptian,  isn't  that  correct? 

Mr.  Mitchell:  Let's  get  a  foundation  laid  for 
this  conversation  instead  of  the  conclusion  of  an 
agreement.  If  there  was  a  conversation  with  Mr. 
Zabel,  it  must  have  been  on  a  date  and  in  a  place 
with  somebody  present,  and  not  by  a  conclusion.  I 
object  to  the  question  on  the  ground  it  calls  for  a 
conclusion.  No  foundation  laid. 

The  Court:    Lay  the  foundation. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Hickey,  about  when 
did  you  [461]  talk  to  Mr.  Zabel,  approximately 
what  time? 

A.     I  don't  remember  that,  but  I  remember  I 
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talked  to  him,  and  I  remember  I  wanted  to  shift  it. 
The  reason  I  wanted  to  shift  it  was  because  during 
the  war  period  there  was  a  lot  of  soldiers  and  a 
lot  of  people  on  the  streets  and  they  were  looking 
for  entertainment.  They  would  go  into  any  theatre, 
and  all  theatres  at  that  time  were  crowded.  It  was 
all  ri2:ht  then  to  play  three  theatres,  but  when  the 
war  was  over  and  they  were  taking  the  soldiers 
out  of  this  town,  there  wasn't  so  much  business  and 
I  was  fighting  three  overheads,  and  large  overheads, 
because  the  State  and  the  Egyptian  and  the  Fox 
Wilshire 

Q.     The  Los  Angeles  and  Egyptian. 

A.  Well,  the  Los  Angeles  and  the  Egyptian  and 
the  Fox  Wilshire,  they  were  three  large  theatres 
and  they  all  had  large  overheads,  and  I  didn't  want 
to  fight  large  overheads  in  three  theatres  on  poor 
business,  so  I  thought  it  was  good  business  for  me 
to  refuse  to  play  theatres  from  that  period  on. 

So  I  went  to  see  Mr.  Zabel  and  I  talked  to  him 
about  it,  and  I  told  him  that  he  was  not  making 
and  money  and  I  was  not  making  any  money  by 
fighting  three  overheads,  and  I  would  like  to  con- 
fine my  pictures  to  two  theatres  and  I  would  like 
to  set  them  up  as  a  showcase,  one  downtown  and 
one  in  Hollywood,  and  then  we  could  do  proper 
advertising  in  those  two  [462]  theatres  and  sell  our 
pictures  to  the  rest  of  the  territory  in  those  thea- 
tres. 

Q.     The  two  theatres  you  named  were  what? 

A.    Well,  at  that  time — I  don't  remember  dates 
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and  I  don't  try  to.  I  have  so  much  to  remember 
that  I  don't  try  to  remember  dates.  It  might  have 
been  the  Los  Angeles  and  the  Egyptian,  or  it  might 
have  been  the  State  and  the  Egyptian.  I  don't 
remember  that. 

Q.  The  only  two  theatres  you  played  simulta- 
neously with  each  other  after  the  three  theatres 
were  the  Loew's  State  and  the  Egyptian,  isn't  that 
right?  A.     That  may  be  true.  [463] 

Q.  Mr.  Hickey,  I  will  show  you  the  play-off  of 
Loew's  pictures.  Exhibit  46-A-4,  and  show  you  that 
prior  to  the  picture  Border  Incident,  November 
'49,  the  three-theatre  group  you  referred  to  was 
Los  Angeles,  Egyptian  and  Wilshire,  and  after  that 
date  the  two-theatre  group  is  the  Egj^ptian  and 
the  Loew's  State,  is  that  right? 

A.  Well,  that  could  be  right  because  I  told  you 
I  didn't  remember  which  theatre  it  was. 

Q.  Yes.  So  therefore  the  theatres  that  you  talked 
about  were  the  Loew's  State  and  the  Egyptian? 

A.    Yes. 

Q.  And  Mr.  Zabel  agreed  with  you  that  it  was 
all  right  to  transfer  the  pictures  from  the  three- 
theatre  group,  the  Los  Angeles,  Wilshire  and  Egyp- 
tian, to  the  two-theatre  group,  the  Loew's  State 
and  Egyptian? 

Mr.  Mitchell:  Now,  wait  a  minute.  I  object  to 
that  as  argumentative.  He  is  stating  a  conclusion. 

If  he  wants  what  Mr.  Zabel  told  him  he  should 
ask  Avhat  Mr.  Zabel  told  him  and  not  give  a  con- 
clusion. 
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There  was  not  a  transfer.  There  was  a  selling  of 
pictures,  first  in  three  theatres  and  then  they  de- 
cided to  sell  to  two  theatres. 

The  Court:    Objection  sustained. 

Mr.  Corinblit:    All  right. 

Q.  (By  Mr.  Corinblit):  What  did  Mr.  Zabel 
say?  [464] 

A.  Well,  it  wouldn't  have  made  any  difference 
to  me. 

Q.  May  I  interrupt  you,  Mr.  Hickey?  I  wonder 
if  before  you  get  into  that  you  could  just  tell  me, 
if  you  rememl^er,  what  Mr.  Zabel  said. 

A.  Why,  no,  I  don't  remember  what  Mr.  Zabel 
said. 

The  Court:  Your  attorney  objected  a  moment 
ago  and  he  wants  you  to  give  the  testimony  instead 
of  any  conclusion. 

Do  you  remember  what  he  said? 

The  Witness:  I  started  to  tell  him  but  he 
stopped  me. 

I  started  to  say  that  it  wouldn't  have  made  any 
difference  whether  Mr.  Zabel  agreed  to  it  or  not 
or  whether  he  didn't  agree  to  it. 

I  would  have  taken  the  pictures  out  of  the  Wil- 
shire  Theatre  because  they  weren't  profitable  for  us 
to  run  them  there. 

Mr.  Corinblit:  Your  Honor,  I  move  to  strike  the 
answer  as  non-responsive. 

The  Court:     It  may  go  out. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Hickey,  just 
state  what  Mr.  Zabel  said  as  to  whether  he  said, 
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'^I  agree,"  to  that  or  not.  Did  he  say  that  in  sub- 
stance or  effect? 

A.    Well,  I  think  he  must  have  agreed  to  it. 

Q.  Now,  Mr.  Hickey,  when  in — I  will  withdraw 
that. 

This  discussion  you  had  with  Mr.  Zabel  was  just 
prior  to  the  transfer  from  the  three  theatres  to  the 
two-theatre  group?  [465] 

Mr.  Mitchell:  I  object  to  that  on  the  ground  it 
assumes  a  fact  not  in  evidence,  that  there  was  ever 
any  transfer.  You  don't  transfer  pictures.  This  is 
not  a  streetcar  line.  You  sell  pictures.  First  you 
sell  three  theatres  and  then  you  sell  two.  There 
isn't  any  transfer  involved.  And  it  assumes  a  fact 
not  in  evidence  and  is  argumentative. 

The  Court:  What  do  you  call  it,  Mr.  Hickey, 
when  you  change  theatres?  Was  there  a  transfer? 

The  Witness:     No,  there  was  no  transfer. 

The  Court:     What  do  you  call  it? 

The  Witness:  I  call  it  a  sale  in  an  individual 
theatre.  Now,  we  sold  the  pictures  to  the 

The  Court:  Well,  you  changed  theatres.  What 
did  you  call  it  when  you  changed  theatres  ?  What  do 
you  call  it  when  you  move  a  product  from  one  the- 
atre to  another?  Is  that  a  transfer? 

The  Witness:  No.  We  cancelled  it  in  the  Wil- 
shire  Theatre  and  we  continued  it  in  the  other  two 
theatres. 

The  Court:  Well,  I  thought  you  changed  from 
the  Los  Angeles  to  the  RKO. 

Mr.  Corinblit:    Loew's  State. 
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The  Court:    Yes,  Loew's  State. 

The  Witness:  No.  As  I  remember  it,  we  were 
nmning  in  the  Loew's  State  at  the  time  and  we 
also  nm  in  the  Wilshire  and  we  run  in  the  Egyptian 
at  the  same  time,  three  theatres.  [466] 

The  Court:  You  don't  question  the  play-off,  the 
play-off  that  has  been  introduced  here? 

The  Witness:    No,  I  don't  question  the  play-off. 

The  Court:  I  think  the  play-off  shows  that  you 
transferred  from  the  Los  Angeles  Theatre 

The  Witness:  Oh,  oh,  well,  I  didn't  understand 
what  he  was — I  thought  he  was  talking  about  a 
transfer  from  the  Wilshire  to  Hollywood. 

The  Court :  When  you  left  the  Los  Angeles  Thea- 
tre and  went  into  another  theatre  what  term  do 
you  use  for  that? 

The  Witness:  Well,  as  I  understand  that,  they 
lost  their  lease  in  the  theatre  and  from  that  time 
on  Loew's,  as  I  remember  it,  took  the  theatre  back 
because  they  owTied  the  building  and  they  owned 
the  theatre. 

The  Court:  Mr.  Hickey,  this  is  a  very  simple 
question. 

You  changed  from  one  theatre  to  another.  You 
changed  from  showing  your  pictures  in  one  theatre 
to  another.  Now,  what  is  the  term  for  that  change? 
Is  there  a  transfer  from  one  theatre  to  another 
theatre? 

The  Witness:  No.  We  simply  cancel  the  pictures 
in  one  theatre  and  we  sell  them  to  the  other  theatre. 
We  don't  call  it  a  "transfer." 
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The  Court:  Do  you  have  any  term  for  that 
transaction  ? 

The  Witness:    No,  that  is  all  we  do. 

The  Court:     You  wouldn't  call  it  a  "transfer"? 

The  Witness:    No.  : 

The  Court:     All  right. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Hickey,  you 
knew  when  you  were  discussing  with  Mr.  Zabel — 
withdraw  that. 

The  Court:    I  didn't  hear  that. 

Mr.  Corinblit:  I  withdraw  the  question  so  it  is 
not  necessary. 

The  Witness:    I  didn't  hear  it  either. 

Mr.  Corinblit:    I  withdrew  the  question. 

Q.  (By  Mr.  Corinblit) :  Now,  just  one  other 
fact  and  perhaps  this  is  a  matter  of  stipulation. 

The  date  upon  which  Fox  no  longer  had  an  in- 
terest in  the  Loew's  State  Theatre  is  what  date*? 

Mr.  Johnston:    Some  time  in  November  of  1949." 

Mr.  Corinblit:  And  thereafter  either  the  Loew's 
Company  for  a  short  period  of  time  or  the  United 
Artists  Theatre  Circuit,  Inc.,  isn't  that  correct? 

Mr.  Johnston:  That  is  not  in  accordance  with 
my  understanding  when  you  put  it  ''either." 

After  Fox  was  evicted  from  the  Loew's  State 
Theatre  for  a  period  of  time  Loew's  operated  the 
theatre  themselves.  Then  subsequent  to  that  United 
Artists  Theatre  Circuit  operated  the  theatre  but 
those  precise  dates  I  cannot  give  you  because  I 
don't  know. 
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Mr.  Corinblit:  All  right.  I  have  no  further  ques- 
tions of  Mr.  Hickey.  [468] 

Cross  Examination 

Q.  (By  Mr.  Mitchell) :  Now,  Mr.  Hickey,  you 
have  been  asked  a  great  many  questions  about  the 
first  run  play-off  in  Los  Angeles  between  1945  and 
1949,  but  the  period  in  question  in  this  lawsuit  has 
just  been  touched  ujDon.  We  are  going  to  talk  about 
1950  and  1951. 

The  theatres  available  to  play  major  product  first 
run  Los  Angeles  do\vnto\\Ti  were  the  Loew's  State, 
which  you  think  is  the  best  theatre 

A.     Right. 

Mr.  Corinblit:  Just  a  minute.  Your  Honor,  I 
object  to  this.  I  think  Mr.  Hickey  has  testified  he 
never  tried  to  sell  these  theatres.  They  would  hardly 
be  available  to  him. 

The  Court:    Overruled. 

Q.  (By  Mr.  Mitchell) :  Was  the  Los  Angeles 
Theatre  a  showcase  theatre  in  those  two  years'? 

A.    The  Los  Angeles  Theatre,  yes. 

Mr.  Corinblit:  Just  a  minute,  your  Honor.  I  am 
sorry.  I  wonder  if  we  could  have  a  definition  of  the 
term  showcase. 

The  Court:    Yes,  let's  get  a  definition. 

Q.  (By  Mr.  Mitchell) :  Tell  the  jury  what  a 
showcase  theatre  is,  Mr.  Hickey.  [469] 

A.    I  beg  your  pardon? 

Q.  Will  you  tell  the  jury  what  a  showcase  thea- 
tre is? 
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A.  A  showcase  theatre  is  a  theatre  that  is  well 
equipped,  well  run,  kept  clean,  and  a  theatre  where 
you  and  your  family  would  like  to  go,  and  a  place 
where  we  would  like  to  present  our  pictures  to  the 
public. 

We  don't  like  to  go  into  theatres  that  are  not 
well  kept.  We  don't  like  to  go  into  theatres  that 
are  not  run  properly  and  managed  properly. 

We  like  to  go  into  a  theatre  that  you  would 
like  to  bring  your  family  to  and  one  where  there 
is  a  manager  there  to  take  care  of  the  people  com- 
ing in  and  out. 

Q.  Does  location  have  anything  to  do  with  a 
showcase  ? 

Mr.  Corinblit:     Just  a  minute,  your  Honor. 

The  Witness:  The  location  of  the  Loew's  State 
Theatre  downtown  in  my  opinion 

Q.  (By  Mr.  Mitchell)  :  I  am  talking  about  the 
location  of  a  theatre  having  anything  to  do  with  it 
being  a  showcase  theatre.  A.    Oh,  yes. 

Q.  Just  talking  about  showcases  generally.  We 
will  come  to  theatre  by  theatre  in  a  moment. 

A.  The  location  of  a  theatre  has  a  great  deal  to 
do  with  it  being  a  showcase  theatre. 

Q.     Explain  that.  [470] 

A.  Well,  for  instance,  you  take  the  Loew's  State 
downtown.  There  are  two  theatres  downtown  that 
in  my  opinion  are  the  two  best  theatres  in  the 
downtown  district.  One  of  them  is  the  Loew's  State 
Theatre  and  the  other  theatre  is  the  Los  Angeles 
Theatre. 
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Now,  the  Los  Angeles  Theatre  is  a  nice  theatre, 
but  it  is  in  the  middle  of  a  block,  right  off  of 
Seventh. 

The  Loew's  State  Theatre  is  right  on  the  corner 
of  Seventh  and  Broadway,  and  it  has  got  400  more 
seats  than  the  Los  Angeles  Theatre.  That  has  a 
great  deal  to  do  with  its  being  a  first-class  show- 
case. 

So  my  preference  in  the  City  of  Los  Angeles 
downtown  for  a  showcase  theatre  is  the  Loew's 
State  Theatre,  and  that  is  where  I  always  wanted 
to  play  my  pictures.  But  when  the  theatre  was 
leased  and  run  by  Fox,  they  naturally  wanted  the 
best  theatre,  too,  so  they  put  their  pictures  into 
the  Loew's  State  Theatre.  The  building  belonged 
to  us,  the  theatre  belonged  to  us,  but  they  wanted 
the  best  theatre,  so  they  put  their  pictures  in  there 
for  a  long,  long  time. 

When  they  found  out 

Q.     The  theatre  was  leased  to  Fox  West  Coast? 

A.  Yes,  it  was  leased  to  Fox  West  Coast  by  our 
company.  When  they  found  out  they  were  going 
to  lose  the  lease  on  the  Loew's  State  Theatre,  a 
short  time  before  that  they  started  to  run  their 
pictures  in  the  Los  Angeles  Theatre,  to  [471]  build 
the  Los  Angeles  Theatre  up,  if  they  could.  So  they 
run  them  there. 

Then  when  they  lost  their  lease,  I  was  fighting 
for  years  to  get  our  pictures  into  the  Loew's  State 
Theatre,  and  they  would  never  put  them  in  there, 
so  I  was  forced  to  go  into  the  Los  Angeles  Theatre, 
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but  when  they  lost  their  lease,  they  had  no  room 
in  the  Los  Angeles  Theatre  for  our  pictures,  and 
we  could  easily  get  them  in  the  Loew's  State  Thea- 
tre. So  for  a  short  period  of  time  our  company  run 
the  Loew's  State  Theatre.  % 

And  then  I  believe  they  leased  the  theatre  to  the 
United  Artists  Theatre  Corporation.  I  believe  that 
is  true.  I  don't  have  anything  to  do  with  leasing 
the  theatres.  That  is  all  handled  in  New  York. 

Q.  What  does  the  playing  of  a  Loew's  picture 
in  what  you  consider  the  best  theatre  in  town, 
downtown,  the  Loew's  State,  what  does  that  do  for 
Loew's  pictures? 

A.  Well,  I  will  tell  you  what  it  does  for  Loew's 
pictures.  Do  you  want  me  to  connect — I  should  con- 
nect two  theatres  in  that  statement. 

Q.    All  right. 

A.  I  think,  if  I  might  say  so  here,  that  the 
Chinese  Theatre  on  Hollywood  Boulevard  is  the 
best  theatre  on  Hollywood  Boulevard,  and  that  is 
owned  by  the  Fox  corporation.  I  would  like  to  get 
my  pictures  in  the  Chinese  Theatre.  But  the  [472] 
Chinese  Theatre  was  closed  to  me  because  the  Fox 
company  run  their  own  pictures  in  the  Chinese 
Theatre. 

The  only  theatres  then  open  for  me  to  run  my 
pictures  in  in  Hollywood  was  the  Egyptian  Theatre, 
which  happened  to  be  owned  or  run  by  the  United 
Artists  Corporation.  It  just  so  happens  that  both 
theatres  then,  the  State  downtown  and  the  Egyptian 
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Theatre  in  Hollyr^^ood  was  run  by  the  same  corpora- 
tion. 

Now,  the  other  theatre  over  in  Hollywood  that 
I  would  take  would  be  the  Paramount  Theatre,  but 
the  Paramount  Theatre  was  closed  to  me  because 
they  run  the  Paramount  pictures.  So  I  couldn't  get 
in  there. 

The  next  theatre,  which  was  a  second,  third  or 
fourth  rate  house,  was  the  Vogue  Theatre,  or  the 
Iris  Theatre  or  the  Hollywood  Theatre  or  the' 
Hawaii  Theatre. 

I  couldn't  get  the  Pantages  Theatre,  which  is  on 
Hollywood  Boulevard,  because  they  nm  their  own 
pictures,  the  RKO  pictures.  They  run  them  in 
downtown  RKO  Theatre,  and  they  run  them  in  the 
Pantages  Theatre  in  Hollywood. 

So  I  chose  to  take  the  State  downtown  and  the 
Egyptian  Theatre  in  Hollywood. 

Q.  Xow,  ^Ir.  Hickey,  what  I  want  you  to  tell 
me  is  what  the  playing  of  your  pictures  in  two 
theatres  like  those  would  do  for  Loew's  pictures. 

A.  If  you  will  pardon  me,  I  am  going  to  tell 
you  that,  but  I  can't  tell  it  all  at  once.  [473] 

Q.     All  right. 

A.     I  will  have  to  tell  it  my  way. 

For  instance,  we  take  a  theatre  downtown,  the 
State,  and  the  Egyptian  Theatre  in  Hollywood.  If 
we  can  play  those  theatres  and  play  all  of  our  pic- 
tures in  those  theatres,  we  can  take  and  make  those 
theatres  very  valuable  for  every  theatre  in  the  city 
of  Los  Angeles  and  in  fact  in  the  county. 
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And  not  only  in  the  county  but  in  adjacent  cities 
to  Los  Angeles. 

Q.  (By  Mr.  Mitchell):  What  do  you  mean 
"make  available  to  the  other  theatres  in  Los  An- 
geles"? i 

A.  Well,  I  am  going  to  tell  you  that,  too,  if  you 
let  me.  I  am  going  into  this  thing  and  while  I  am 
on  it,  I  am  going  to  tell  you  just  what  is  in  my 
mind. 

We  have  often  taken  pictures  and  put  them  in 
those  two  showcases  and  we  have  spent  more  money 
on  advertising  than  we  ever  took  out  of  both  of 
them  put  together  for  film  rental. 

And  the  reason  we  do  that  is  not  so  much  to 
make  any  money  on  those  two  theatres,  because 
generally  speaking  we  lose  money  because  our  ad- 
vertising is  so  big  that  we  don't  get  enough  film 
rental  out  of  both  of  the  theatres  to  make  it  worth- 
while. 

But  why  we  use  the  theatres  for  a  showcase  is 
this.  We  go  into  the  rest  of  the  territory  then  with 
the  pictures.  [474]  We  go  to  our  neighborhood,  my 
neighborhood  and  your  neighborhood  and  the  other 
fellow's  neighborhood  and  they  all  have  nice  thea- 
tres in  these  neighborhoods,  and  after  you  exploit 
them  in  the  State  and  the  Egyptian  everybody 
knows  it  then  because  they  are  exploited  well.  We 
spend  a  lot  of  money.  We  spend  as  high  as  40  and 
50  thousand  dollars  advertising  a  picture  in  the  city 
of  Los  Angeles. 

Sometimes  we  don't  get  40  or  50  thousand  dol- 
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lars  in  the  first  two  theatres  that  we  use  as  show- 
cases to  pay  that  bill,  but  we  do  get  it  from  the 
neighborhood  houses  and  the  adjacent  cities  to  Los 
Angeles  by  doing  that. 

That  is  the  reason  we  use  the  two  showcases,  two 
theatres. 

Now,  you  take  Guys  and  Dolls.  We  run  Guys  and 
Dolls  in  the  Paramount  Theatre  in  Hollywood.  We 
run  it  for  four  months. 

Q.  (By  Mr.  Mitchell):  That  is  since  1951  ?  That 
is  a  recent  picture? 

A.     Yes,  that  is  a  recent  picture. 

We  spent — I  have  the  story  of  that  in  my  pocket 
if  you  will  let  me  read  it. 

Q.  We  are  interested  in  tlio  period  1950  to 
1951,  Mr.  Hickey.  Let  us  stick  to  1950. 

A.    You  want  to  stick  to  that? 

Q.  That  is  the  only  period  involved  in  this  law- 
suit in  my  opinion.  [475] 

A.  I  see.  Well,  we  will  stick  to  that  and  I  don't 
know  as  I  could  say  any  more  about  that. 

Q.  You  say  you  like  to  play  in  these  two  show- 
case theatres.  Why  don't  you  play  day  and  date  in 
theatres  in  Inglewood  or  Westchester  or  Pasadena? 

A.     Well,  I  will  explain  that  to  yon. 

Mr.  Corinblit:  Pardon  me,  Mr.  Hickey.  Is  your 
question  ''Why  you  do  it  now"? 

Mr.  Mitchell:  No,  why  didn't  he  do  it  then.  I 
thought  I  just  said  we  were  talking  about  1950  and 
1951. 
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The  AVitness:  I  will  tell  you  why  we  don't  do  it 
and  why  we  didn't  do  it. 

You  have  the  two  showcases.  You  have  one  down- 
town and  one  in  Hollywood.  Now,  if  I  was  to  take 
and  run  other  theatres  in  the  various  neighbor- 
hoods, the  same  picture  day  and  date  wdth  down- 
town and  Hollywood,  there  wouldn't  be  enough 
people  come  from  each  one  of  those  areas  to  make 
any  great  difference  to  the  theatre  there. 

In  other  words,  if  you  had  a  theatre  over  here 
there  wouldn't  be  enough  people  come  from,  we  will 
say  Westwood,  to  go  to  Holly^vood  to  see  the  pic- 
ture to  hurt  the  Westwood  theatre. 

There  would  be  only  a  certain  percentage  and  I 
wouldn't  want  to  say  what  percentage  would  come 
from  there.  It  might  be  five  per  cent.  It  might  be 
ten  per  cent.  But  there  would  [476]  be  a  percentage 
of  people  that  will  not  wait  to  see  a  good  picture 
until  it  comes  to  their  neighborhood.  So  they  would, 
a  certain  j)ercentage,  would  leave  that  area. 

There  would  be  another  certain  percentage  leave 
another  area.  We  will  say  Encino  down  in  the 
Valley.  There  would  be  a  certain  percentage  go 
into  Hollywood  and  that  would  happen  all  over  the 
city  and  in  all  the  different  areas  and  it  wouldn't 
hurt  any  one  of  those  areas  or  those  theatres  in 
those  areas,  because  there  wouldn't  be  enough  peo- 
ple come  from  each  area  to  make  any  difference  to 
the  theatre  in  that  area. 

But,  if  you  would  take  and  figure  it  all  up  it 
would  probably  run  into  40  or  50  per  cent  of  the 
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showcase  business  that  would  come  from  a  lot  of 
areas  around  Los  Angeles,  and  if  you  take  that  away 
from  your  showcase  in  Hollywood  and  your  show- 
case downtown,  you  would  ruin  their  business  and 
they  wouldn't  make  any  money  and  it  wouldn't 
hurt  the  other  fellow  either. 

So,  why  isn't  it  all  right  to  have  two  showcases 
and  advertise  it  so  the  theatres  in  the  various  areas 
will  make  money  when  they  get  the  picture? 

If  we  can  spend  40  and  50  thousand  dollars  as 
we  very  often  do,  and  we  spent — I  know  we  spent 
$48,000  on  Guys  and  Dolls 

Q.  (By  Ur.  Mitchell) :  Let  us  stay  with  1950 
and  '51.  [477] 

A.  Pardon  me.  I — well,  that  goes  for  downtown 
Los  Angeles,  too. 

You  have  all  of  the  east  side.  You  have  got  all 
of  those — you  have  got  Pasadena.  It  wouldn't  take 
over  twelve  minutes  to  come  in  on  the  highway. 

Q.     Freeway. 

A.  Or  speedway — freeway  from  Pasadena  to 
Loew's  State  Theatre,  because  I  have  driven  it  and 
I  didn't  break  any  laws,  either. 

You  can  come  in  easy  in  15  minutes. 

Now,  there  is  a  certain  niunber  of  people  that 
will  come  from  Pasadena  to  see  the  pictures  in 
Loew's  State  Theatre  but  not  enough  to  hurt  any 
of  the  theatres  in  Pasadena.  But  if  that  amount — 
if  that  number  of  people  come  from  all  these  thea- 
tres,— come  from  all  of  these  various  areas,  I  should 
say,  around  East  Los  Angeles  and  Whittier  and  out 
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that  way,  if  you  take  that  away  from  the  Loew's 
State  downtown,  the  Loew's  State  will  lose  money 
and  we  are  spending  30  and  40  and  50  thousand  dol- 
lars trying  to  advertise  it,  so  when  the  pictures  get 
to  those  areas  it  will  be  worth  more  money. 

It  has  proven  out  that  it  is  worth  more. 

In  Romeo  and  Juliet  we  spent  $37,000  and  we 
didn't  do  $37,000  on  the  run  of  Romeo  and  Juliet, 
but  we  spent  it. 

But,  the  other  theatres  got  the  benefit  of  our 
advertising.  [478] 

Mr.  Corinblit:  May  we  have  the  date  of  Romeo 
and  Juliet?  What  is  the  date  on  that,  Mr.  Hickey? 

The  Court:  What  was  the  date  of  the  Romeo 
and  Juliet  picture? 

The  Witness:  Well,  that  happened  to  be  a  way 
back,  but  I  get  enthused.  I  get  enthused  about  it 
and  I  could  tell  you  lots  of  things,  lots  of  reasons 
why  I  do  things  and  they  would  make  sense.  But 
it  is  hard  for  me — I  am  just  like  the — probably 
like  a  lot  of  other  people.  I  jump  the  gauntlet,  and 
I  am  sorry. 

The  Court:  With  that  apology,  I  think  we  will 
take  our  morning  recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess  and  it  is  my  duty  to  ad- 
monish you  that  you  are  not  to  discuss  this  case 
among  yourselves,  you  are  not  to  permit  anyone 
to  discuss  it  with  you  and  you  are  not  to  formulate 
or  express  any  opinion  until  the  case  has  been 
finally  submitted  to  you. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      423 

(Testimony  of  George  A.  Hickey.) 

"With  that  admonition  we  will  now  recess  until 
15  minutes  after  11:00  o'clock. 
(Short  recess.)  [479] 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box  ? 

Mr.  Mitchell:     So  stipulated. 

Mr.  Corinblit:     So  stipulated. 

Q.  (By  Mr.  ^litchell)  :  Mr.  Hickey,  you  spoke 
about  the  numl^er  of  dollars  you  spent  on  advertis- 
ing pictures  in  the  showcase  theatres.  Was  there 
any  otlier  form  of  advertising  that  was  accom- 
plished by  showcasing  your  pictures? 

A.     Any  other  form? 

Q.     I  am  speaking  of  word  of  mouth  advertising. 

A.     Oh,  yes. 

Mr.  Corinblit:  Your  Honor,  I  object  to  that  as 
certainly  leading  and  suggestive. 

The  Court:     OveiTuled.  You  can  answer. 

The  Witness:  The  reason  that  we  advertise  pic- 
tures is  because  if  you  have  a  good  picture  and 
you  properly  advertise  it,  the  word  of  mouth  will 
bring  you  business.  If  you  have  a  bad  one,  why, 
you  don't  go  so  heavy  on  the  advertising. 

The  Court:    You  shut  people  up,  do  you? 

The  Witness:  That's  right.  So  we  do  the  best 
we  can  and  we  spend  a  lot  of  money  with  big  pic- 
tures, because  the  word  of  mouth  means  a  great 
deal,  and  that  is  the  reason  we  advertise  pictures 
and  spend  $40,000  and  $42,000  on  them.  We  know 
we  are  spending  more  than  we  are  going  to  get 
out  of   [480]   the  rental   in  the  showcases,  but  we 
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depend  upon  the  outskirts  and  the  cities  adjacent. 

We  even  go  as  far  as  Phoenix,  Arizona,  Tucson, 
Arizona,  the  papers  from  here  go  there.  That  is  the 
reason  we  do  great  advertising,  because  we  know  if 
we  played  pictures  in  Tucson  and  Phoenix  before 
we  played  them  here,  our  grosses  are  very,  very  bad. 

So  we  try  to  hold  the  pictures  back  until  after 
they  are  released  and  advertised  here  in  the  two 
showcases,  and  then  we  release  them  there. 

That  is  what  word  of  mouth  advertising  does. 
If  you  go  to  see  a  good  picture  and  you  like  it, 
you  will  tell  others,  and  that  is  the  reason  for  ad- 
vertising, and  that  is  the  reason  for  using  two 
showcases. 

Q.  (By  Mr.  Mitchell)  :  You  also  hold  your  pic- 
tures back  in  Los  Angeles  metropolitan  area  until 
after  the  two  showcases  have  accomplished  this 
purpose  ? 

A.  Oh,  yes,  because  the  word  of  mouth  in  the 
showcases,  your  first  runs,  your  advertising,  when 
the  pictures  go  out  into  the  neighborhoods  and  into 
the  towns  adjacent  to  the  city,  they  are  worth  a 
great  deal  more  then  to  us  and  to  the  theatres  than 
they  are  before. 

Q.  Now,  Mr.  Hickey,  using  your  idea  of  show- 
case, which  you  have  explained  to  us  now  for  15 
minutes  or  so,  do  you  consider  the  Loew's  State 
Theatre  a  showcase  theatre?  [481] 

A.  I  consider  the  Loew's  State  Theatre  down- 
town the  best  showcase  theatre  in  the  city  of  Los 
Angeles. 
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Q.    How  about  the  Los  Angeles? 

A.  I  would  consider  that  a  fairly  good  theatre, 
but  I  would  prefer  and  feel  that  the  Loew's  State 
is  the  finest  showcase  downtown.  [482] 

Q.  TTell,  is  the  Los  Angeles  what  you  would 
call  a  showcase  theatre?  A.    Yes. 

Q.  Is  the  RKO  Theatre  downtown,  the  RKO 
Hill  Street,  at  8th  and  Hill,  a  showcase  theatre? 

A.  It  is  a  nice  theatre  but  I  Vv'ouldn't  say  it 
was  a  showcase  theatre. 

Q.  Is  the  Warner  Theatre  at  7th  and  Hill  a 
showcase  theatre? 

A.  No,  it  isn't.  I  wouldn't  say  it  was  a  show- 
case theatre  because  there  has  been  several  visits 
I  made  to  the  Warner  Theatre. 

That  theatre  didn't  impress  me  any  great  deal. 
It  didn't  impress  me  at  all. 

Q.  How  about  the  Paramount  Theatre  with  the 
3000  seats  at  6th  and  Hill  ? 

A.  The  Paramount  Theatre  is  a  nice  theatre, 
but  for  a  showcase  I  would  say  no,  because  the 
location  is  bad. 

Q.     Not  a  good  showcase  for  your  pictures? 

A.     Not  a  good  showcase  for  our  pictures,  no. 

Q.     Paramount  shows  its  pictures  there? 

A.    Yes.  It  is  a  nice  theatre. 

Q.     How  about  the  Orpheum? 

A.  Huh.  The  Orpheum  Theatre  in  my  opinion 
is  a  third  or  fourth  rate  theatre.  Today  they  will 
run  a  show  in  there  [483]  and  next  week  they  will 
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be  running  vaudeville,  and  the  following  week  they ' 

will  run  a  picture. 

Q.    How  about  the  United  Artists  Theatre  over  ■ 
on  Broadway  near  10th,  I  guess  it  is? 

A.  No,  that  isn't  a  showcase.  It  isn't  a  good 
location.  It  is  a  nice  theatre,  but  if  that  was  in  a 
neighborhood  it  would  be  a  swell  theatre  for  a 
neighborhood,  but  it  is  a  bad  location. 

Q.  All  right.  Now,  in  1950  and  1951  the  Loew's 
State  was  operated  by  United  Artists  Theatre  Cir- 
cuit? A.     I  believe  so,  yes. 

Q.  And  the  Los  Angeles  Theatre  at  that  time 
was  operated  by  Fox  West  Coast? 

A.    That  is  correct. 

Q.  And  the  RKO  Theatre  was  operated  by  the 
RKO  Theatre  Company?  A.     That  is  correct. 

Q.  And  the  Warner  Theatre  was  operated  by 
Warner  Bros.?  A.     Correct. 

Q.  And  the  Paramount  Theatre  put  its  pictures 
in  the  Paramount  which  was  operated  by  Fanchon 
&  Marco?  A.     That  is  correct. 

Q.  And  the  Orpheum  was  operated  by  a  man 
named  Corwin? 

A.     Sherrill  Corwin,  yes.  [484] 

Q.  And  the  United  Artists  was  also — excuse 
me.  And  the  United  Artists  was  also  operated  by 
United  Artists  Theatre  Circuit? 

A.     That  is  correct. 

Q.    And  it  played  Universal  pictures  principally? 

A.    Well,  to  be  honest  with  you,  I  don't  know. 
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I  imagine  they  played  some  of  the  small  company 

pictures. 

Q.  All  right.  Now,  I  would  like  to  take  Plain- 
tiff's Exhibit  46-A-4  up  with  you,  Mr.  Hickey. 

This  is  the  Loew's  play-off  in  1949  and  1950  and 
during  the  early  part  of  1949  it  shows  that  all  of 
your  pictures  were  playing  in  the  Los  Angeles, 
Wilshire  and  Egyptian.  Is  that  right? 

A.     That  is  correct. 

Q.  Until  we  get  down  to  July  1st,  and  then  this 
shows  the  picture  Edward,  My  Son  playing  in  the 
Four  Star. 

Tell  me  about  the  Four  Star  Theatre  and  why 
you  played  Edward,  My  Son  in  the  Four  Star  Thea- 
tre. You  played  it  all  alone  there,  isn't  that  right? 

A.    That  is  right. 

Q.     Xow,  tell  me  why. 

A.  Well,  once  in  a  while  we  have  a  problem 
child  and  when  we  have  a  problem  with  a  picture 
we  put  it  in  a  theatre  like  the  Four  Star  and  adver- 
tise it  and  try  to  build  it  up. 

The  Four  Star  Theatre  has  a  very  small  over- 
head. It  [485]  doesn't  cost  much  to  run  it  and  we 
generally  nm  it  for  eight  or  ten  weeks  and  in  that 
way  we  get  a  fairly  good  rental. 

But  if  we  should  put  that  into  a  showcase  we 
couldn't  spend  the  money  on  it  that  would  do  it 
any  good. 

It  just  wouldn't  go  in  a  showcase.  So,  we  have 
to  pick  certain  pictures  that  are  problems,  and  we 
have  to  put  them  in  a  theatre  like  the  Four  Star. 
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Q.  Well,  what  made — what  do  you  mean  by  "a 
problem  picture"  in  respect  to  Edward,  My  Son? 

A.  Well,  it  is  more  or  less  of  an  arty  picture. 
You  know,  more  or  less  an  art  picture. 

Art  Pictures  will  go  in  the  Four  Star  when  they 
wouldn't  go  in  any  other  theatre. 

Q.  All  right.  Then  except  for  the  playing  of 
Edward,  My  Son  down  through  October,  you  con- 
tinued to  play  your  pictures  in  the  Los  Angeles, 
Egyptian  and  Wilshire  Theatres,  right? 

A.    Yes. 

Q.  Then  on  October  10th,  you  made  a  picture 
called  Intruder  in  the  Dust,  alone  at  the  Four  Star  ? 

A.    Yes. 

Q.     An  exclusive  run?  A.    Yes. 

Q.  Why  did  you  play  Intruder  in  the  Dust  at 
the  Four  Star?  [486] 

A.  Well,  that  is  another  problem  picture  that 
we  have  got  to  get  a  long  run  on  and  the  Four  Star 
was  suited  for  that  kind  of  a  picture.  They  have 
that  kind  of  patronage  there.  [487] 

Q.  All  right.  Then  commencing  in  January  1950, 
you  played  your  pictures  for  a  period  of  time  in 
the  Loew's  State  and  the  Egyptian,  right? 

A.     That  is  correct. 

Q.  And  those  were  then  operated,  you  have  tes- 
tified, by  United  Artists?  A.     That's  right. 

Q.    United  Artists  Theatres  Circuit? 

A.    Yes. 

Q.  You  continued  that  until  June  20,  1950,  and 
then  I  see  the  picture  Asphalt  Jungle  playing  in 
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the  Orpheiim  and  the  Hawaii.  How  did  you  happen 
to  play  Asphalt  Jungle  in  the  Orpheum  and  Ha- 
waii? 

A.  TVell,  in  the  Orpheum  and  Hawaii,  the  rea- 
son the  pictures  were  played  there  was  this.  For 
months  Mr.  Corwin  and  Mr.  Rosenberg,  who  run 
that  theatre  at  the  time 

Q.     The  Orpheimi? 
W  A.     The  Orx:)heum,  were  asking  me  for  pictures, 
and  so  I  told  them  tliat  we  would  be  glad  to  give 
them  ])ictures,  ])ut  they  would  have  to  bid  for  them. 
So  they  finally  did  bid  for  them. 

Q.     Bid  against  United  Artists  Theatre  Circuit? 

A.  They  bid  against  the  United  Artists  Theatres. 
If  I  remember  correctly,  the  United  Artists  got 
pretty  mad  about  it  and  they  told  me  that  it  was 
their  understanding  that  they  were  [488]  to  get 
Loew's  Incorporated  or  get  Metro-Goldwyn-Mayer 
pictures,  and  I  said,  "There  is  no  such  understand- 
ing and  you  can't  have  them  unless  you  bid  for 
them  the  same  as  the  Orpheum." 

I  believe  at  that  time  they  closed  their  theatre 
for  a  period  of  30  days  because  I  wouldn't  agree 
to  give  them  the  pictures. 

I  said,  "The  pictures  of  ours  can  be  run  in  any 
theatre  that  wants  them  and  any  theatre  that  will 
bid  for  them,  and  any  theatre  that  will  pay  me  the 
X^roper  terms  can  get  them." 

Finally  they  opened  up  their  theatre  and  they 
bid  for  them  against  the  Orpheum  Theatre. 
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Q.  Not  against  the  Orplieum,  you  don't  mean. 
Against  the  Loew's  State"? 

A.  Well,  I  mean  the  Loew's  State  bid  and  the 
Orpheum 

Q.    Loew's  State  bid  against  the  Orpheum? 

A.  That's  right,  and  the  Orpheum  bid  against 
Loew's  State.  I  am  positive  and  quite  sure  at  this 
time  that  the  Orpheum  received  at  least  40  per  cent 
of  their  playing  time  from — beginning,  I  believe, 
1950  to  1951,  they  have  gotten  a  lot  of  our  pictures, 
and  at  least  40  per  cent  of  their  playing  time  dur- 
ing that  period  was  our  pictures. 

Q.  All  right.  Now,  according  to  this  record,  the 
first  one,  Asphalt  Jungle,  in  June  1950,  that  played 
the  Orpheiun  and  Hawaii.  [489] 

A.     That's  right.  |) 

Q.  How  did  you  happen  to  play  the  Hawaii 
Theatre?  That  is  on  Hollywood  Boulevard,  isn't  it? 

A.  That's  right.  Well,  the  Hawaii  Theatre 
played  it  because  we  didn't  get  a  better  bid  in 
Hollywood.  They  had  the  best  bid. 

Q.  The  next  picture  that  started  June  4th, 
Crisis,  that  played  what  theatres? 

A.     That  played  Loew's  State  and  the  Egyptian.    I 

Q.    On  the  bid?  A.    Yes. 

Q.    And  the  next  picture  is  Father  of  the  Bride.  || 
Was  that  a  good  picture? 

A.  That  was  a  good  picture.  That  is  one  of  the 
best  pictures  we  made  during  that  period. 

Q.     Where  did  that  play? 

A.     That  played  in  the  Orpheum  and  the  Hawaii. 
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Q.     Did  they  bid  for  that  picture  ?  A.    Yes. 

Q.     And  won  it  on  a  bid? 

A.     Yes.  Loew's  State  bid  and  the  Orpheum  bid. 

Q.     And  the  Orpheum  won? 

A.    And  the  Orpheum  won. 

Q.  The  next  picture,  July  14th,  Happy  Years, 
where  did  that  play?  [490] 

A.     State  and  Egyptian. 

Q.  The  next  picture,  July  15,  Life  of  Her  Own, 
where  did  that  play? 

A.     That  played  Loew's  State  and  the  Egyptian. 

Q.  The  next  picture.  Three  Little  Words,  where 
did  that  play? 

A.     Played  the  Loew's  State  and  the  Egyptian. 

Q.  The  next  picture,  Skipper  Surprised  His 
Wife,  where  did  that  play? 

A.     Orpheum  and  Hawaii. 

Q.  The  next  picture.  Mystery  Street,  where  did 
that  play? 

A.     That  played  at  the  Orpheum  and  Hawaii. 

Q.  And  the  next  picture.  Duchess  of  Idaho, 
where  did  that  play? 

A.     That  played  in  the  Orpheum  and  Hawaii. 

Q.  The  next  picture.  Summer  Stock,  where  did 
that  play? 

A.     That  played  Loew's  State  and  the  Egyptian. 

Q.  The  next  picture.  Stars  in  Her  Crown — is 
that  it?  A.     Yes,  Stars  in  Her  Crown. 

Q.    Where  did  that  play? 

A.     Orpheum  and  Hawaii. 
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Q.     The   next  picture  is   The   Next  Voice   YouiL 
Hear.  Where  did  that  play? 

A.     That  played  at  the  Four  Star.  [491] 

Q.    How  did  that  hax)pen  to  play  at  the  Four  • 
Star?  I 

A.    That   played   at   the   Four   Star  because   it . 
was  one  of  those  problem  pictures  that  lent  itself] 
to  that  kind  of  a  run,  so  we  run  that  in  the  Four 
Star.  I  am  not  positive  about  this,   but  I  would 
say  that  was  about  eight  weeks. 

The  Court:  Was  the  picture  given  to  the  Four 
Star  on  bid  or  did  you  put  it  over  there  designedly 
because  it  was  a  problem  picture? 

The  Witness:    We  have  everybody  bid  on  every! 
picture  in  the  city  of  Los  Angeles. 

Q.     (By  Mr.  Mitchell) :    At  least  during  1950. 

A.    Yes. 

The  Court:    And  the  Four  Star  outbid 

The  Witness:  Four  Star  outbid,  because  nobody 
else  wanted  it.  It  was  one  of  them  problem  things. 

The  Court:  You  recognize  a  problem  when  you 
see  one,  do  you? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Mitchell) :  The  next  picture — now 
we  are  up  into  September  —  the  next  picture  is 
Lady  With  a  Passport. 

A.  Lady  With  a  Passport.  That  played  at  the 
Orpheum  and  the  Hawaii. 

Q.     The  next  picture  is  Toast  of  New  Orleans. 

A.  Toast  of  New  Orleans,  that  played  Loew's 
State  and  the  Egyptian.  [492] 
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Q.     The  next  picture  is  Devil's  Doorway. 

A.     That  played  in  the  Orpheum  and  Hawaii. 

Q.     The  next  picture  is  To  Please  a  Lady. 

A.     That  played  the  State  and  Egyptian. 

Q.     The  next  picture  is  The  Miniver  Story. 

A.     That  played  the  State  and  Egyptian. 

Q.     Right  Cross.  A.     Orpheum  and  Hawaii. 

Q.     The  next  picture  is  Dial  1119. 

A.     Orpheum  and  Hawaii. 

Q.     King  Solomon's  Mines? 

A.     vState   and   the   Egyptian. 

Q.     Two  Weeks  With  Love. 

A.     That  played  the  Loew's  State  and  Egyptian. 

Q.     The  next  one  is  Magnificant  Yankee. 

A.     Four  Star. 

Q.  How  did  that  happen  to  play  in  the  Four 
Star? 

A.  Another  problem.  We  don't  have  them  very 
often,  but  they  do  happen. 

Mr.  Corinblit:     May  I  ask,  was  that  on  a  bid? 

The  Witness:    I  beg  your  pardon? 

Mr.  Corinblit:    Was  that  on  a  bid? 

The  Witness:  Yes.  Everything,  it  is  my  under- 
standing that  we  bid  on  everything.  If  we  have  a 
picture  going  in  any  theatre,  we  either  send  out 
letters  or  we  call  [493]  them  on  the  phone  and  we 
ask  them  if  they  are  interested  in  such-and-such 
a  picture  and  they  will  say  yes  or  no,  and  if  they 
are  going  to  bid  on  it,  they  will  send  the  bid  in, 
and  if  they  are  not  going  to  bid  on  it,  they  will  say, 
**No,  we  are  not  interested."  [494] 
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Q.  (By  Mr.  Mitchell)  :  This  Magnificant  Yankee 
was  the  picture  on  the  life  of  Oliver  Wendell 
Holmes,  Justice  Holmes'? 

A.     Yes,  that  is  the  picture  that 

Q.  Lawyers  Are  Problems  or  Judges  Are  Prob- 
lems? 

A.     The  masses  are  not  interested  in  it. 

Q.     The  next  picture  is  Pagan  Love  Song. 

A.     That  played  Loew's  State  and  the  Egyptian. 

Q.  All  right.  Now  we  are  up  to  January  1951 
and  the  first  picture  of  that  year,  Mr.  O'Malley  and 
Mrs.  Malone,  where  did  that  play'? 

A.     Orpheum  and  Hawaiian. 

Q.     The  next  picture,  Ground  for  Marriage? 

A.    Loew's  State  and  Egyptian. 

Q.    The  next  picture  is  Kim. 

A.    Loew's  State  and  the  Egyptian. 

Q.     The  next  picture  is  Watch  the  Birdie. 

A.     Orpheum  and  Hawaiian. 

Q.     The  next  picture  is  Cause  for  Alarm. 

A.    Loew's  State  and  Egyptian. 

Q.     The  next  picture  is  Mutiny  on  the  Bounty. 

A.  Orpheum  and  Hawaiian.  The  Orpheum 
played  that  and 

Q.    Was  that  a  reissue  at  that  time? 

A.    Yes,  it  was  a  reissue  and  they  played  that 
with  [495]  Day  at  the  Races  and  I  believe,  I  am 
not  positive   about  that,   but  I  believe   that  they 
both  played  together,  but  I  am  not  sure.  They  might    , 
have.  One  of  them  might  have  played  it  in  the  ^j 
Hawaiian  and  the  other  might  have  played  it  in 
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the  Orphenm,  but  the  two  pictures  were  played  in 
either  one  of  those  theatres. 

Q.    TVas  Day  at  the  Races  also  a  reissue? 

A.    Yes. 

Q.     The  next  picture  is  Three  Guys  Xamed  Mike. 

A.    Loew's  State  and  the  Egyptian. 

Q.     The  next  picture  is  Inside  Straight. 

A.     Loew's  State  and  the  Egyptian. 

Q.     The  next  picture  is  Vengeance  Valley. 

A.     Hawaii  and  Orpheum. 

Q.     The  next  picture  is  Royal  Wedding. 

A.    Loew's  State  and  Egyptian. 

Q.     The  next  picture  is  Father's  Little  Dividend. 

A.     Loew's  State  and  the  Egyptian. 

Q.     The  next  picture  is  Painted  Hills. 

A.     That  played  in  the  Loew's  State. 

Q.     The  next  picture  is  Soldiers  Three. 

A.     Egyptian. 

Q.  Alone.  Is  that  another  one  of  those  reissue 
things  ? 

A.  Now,  the  same  thing  might  apply  to  that  too, 
because  I  am  not  sure  whether  they  played  together 
or  not.  [496] 

They  might  have  played  together  because  I  am 
not  positive  about  that,  but  they  played  in  those 
theatres.  Painted  Hills  played  in  the  State  and 
Soldiers  Three  played  in  the  Egyptian. 

Now,  it  might  have  been  that  we  sold  the  State 
one  of  them  as  a  second  feature  and  we  sold  the 
Egyptian   the   other   as   a   second   feature,   but   I 
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wouldn't  know  that  without  looking  up  our  records 
in  our  office. 

Q.  Now,  we  are  up  to  April  1951  and  from  that 
time  on  until  through  September  1951  the  record 
here  shows  that  your  pictures  played  in  the 

A.     State  and  Egyptian. 

Q.  State  and  Egyptian.  Can  you  explain  why 
we  don't  find  any  more  Orpheum  and  Hawaii  in 
that  late  period  of  1951? 

A.  Yes.  The  Hawaii — the  Orpheum  never  had  a 
policy.  They  never  had  a  set  policy  in  their  theatre. 
They  would  try  pictures  for  a  while.  And  then  they 
would  try  vaudeville  for  a  while  and  then  they 
would  try  shows  for  a  while.  You  never  knew  when 
you  went  to  the  Orpheum  Avhat  you  were  going  to 
see  unless  you  read  it  in  the  papers  before  you 
went  there. 

They  never  had  a  set  policy  at  any  time  and  they 
tried  everything  and  nothing  seemed  to  be  success- 
ful. So,  from  that  period  on  they  stopped  bidding. 
They  didn't  bid  any  more.  And  they  never  asked 
for  any  more  of  our  pictures. 

But  we  would  send  the  bids  out  and  we  do  to 
this  day. 

Q.     Let  us  stick  with  1951.  [497] 

A.  All  right.  We  sent  bids  out  throughout  all 
that  period  and  they  never  bid  on  them. 

Q.     After  the   spring  of  1951? 

A.     That  is  true. 

Q.  All  right.  Now,  with  respect  to  these  sub- 
urban theatres   in  these   suburban   cities   such   as 
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Inglewood  and  the  Westwood  area,  Burbank,  Glen- 
'  dale,  Pasadena,  Belvedere  Gardens,  Huntington 
!  Park — do  you  consider  the  theatres  in  those  areas 
in  substantial  competition  with  the  Hollywood  and 
downtown  Los  Angeles  first  run? 

m  A.     Well, 

P    The  Court:     You  can  answer  that  question  yes 
or  no  and  then  you  may  explain  your  answer. 

The  Witness:  I  would  like  to  have  you  ask  me 
that  again,  if  you  will,  please. 

Mr.  Mitchell:     Will  you  read  it,  Mr.  Reporter? 
(Question  read.) 

Q.  (By  Mr.  Mitchell) :  I  mean  on  first  run.  If 
they  were  playing  first  runs  would  they  be  in  sub- 
stantial competition  with  the  downtown  and  Holly- 
wood theatre?  A.     (No  answer.) 

Q.     Do  you  understand  my  question? 

A.  I  do,  yes,  but  they  would  be  in  a  way  sub- 
stantial competition. 

Q.    Explain  that.  [498] 

A.  You  see,  there  is  a  certain  number  of  peoj^le, 
as  I  said  before,  there  is  a  certain  number  of  people 
come  from  these  various  areas  and  some  of  them 
would  go  downtown  and  some  of  them  would  go  to 
Hollywood. 

Now,  if  you  take  away,  as  I  said  before  and  I 
am  repeating  myself  now,  if  you  take  away  that 
amount  of  money  from  your  showcase  rim  you  are 
just  going  to  put  the  showcase  theatre  in  the  red. 
We  are  not  going  to  get  any  money  out  of  it.  And 
the  areas  from  which  they  come  there  is  not  enough 
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people  to  leave  those  areas  to  make  any  difference 
in  the  grosses  when  the  picture  gets  to  those  areas. 

Q.  You  were  asked  whether  during  the  period — 
I  am  not  sure  whether  we  ever  got  up  to  1950  and 
'51,  but  I  will  ask  you  if  you  can  explain  why,  dur- 
ing 1950  and  '51  you  didn't  sell  any  pictures  first 
run  Los  Angeles  to  Fox  West  Coast. 

A.     (No  answer.) 

Q.     To  the  Los  Angeles  Theatre? 

A.  Well,  you  can't  sell  a  picture  that  has  got 
plenty  of — you  can't  sell  a  theatre  that  has  got 
plenty  of  pictures.  They  run  their  own  products 
so  if  they  are  all — if  their  dates  are  all  filled  up 
and  they  run  their  own  pictures  you  can't  get  in 
there. 

Q.  And  did  Fox  West  Coast  have  any  other 
theatre  in  Los  Angeles  suitable  for  Los  Angeles 
first  run  except  the  Los  Angeles  Theatre  during 

A.    Yes. 

Q.     During  1950  and  '51? 

A.  Yes.  They  have  a  beautiful  theatre  in  Holly- 
wood. 

Q.     I  mean  downtown  Los  Angeles. 

A.  No.  The  Chinese, — no,  no,  no,  the  only  thea- 
tre downtown  Los  Angeles,  that  is  in  my  opinion 
a  showcase,  would  be  the  Los  Angeles  Theatre. 
That,  of  course,  is  outside  of  the  State — the  State 
in  my  opinion  is  the  best  theatre.  They  have  the 
best  location  and  have  more  seats  by  about  400. 

Q.  Let  us  direct  your  attention,  Mr.  Hickey,  to 
1950  and  '51  to  the  first  subsequent  run,  the  7-day 
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run  in  the  Inglewood  or,  we  will  call  it  the  Ingle- 
wood-Westchester  area.  You  understand  where   I 
am  talking  about?  A.    Yes. 

Q.  How  did  you  license  your  pictures  on  that 
run  in  that  area? 

A.  Well,  we  gave  Inglewood  7  days  after  dowm- 
town. 

Q.  And  how  did  you  offer  your  pictures  in  that 
Inglewood  area? 

A.  How  did  we  offer  them?  They  bid  for  them 
there. 

Q.     What  are  the  mechanics  that  you  go  through? 

A.  We  just  told  them  they  would  have  to  bid 
in  order  to  get  the  pictures  and  they  just  bid. 

The  Court:  What  do  you  mean?  Do  you  mean 
you  told  them  that  they  had  to  bid?  Did  you  send 
them  a  notice?  [500] 

A.  Yes,  we  notified  them  that  they  would  have 
to  bid  for  the  pictures.  [501] 

The  Court:  Did  you  have  a  form  of  notice  that 
you  sent  out  to  each  one  of  these  theatres  soliciting 
bids? 

The  Witness:  You  see,  we  don't  bid,  your  Honor, 
unless  somebody  asks  us  to  bid  in  the  town.  Now, 
we  were  playing  our  pictures  in  the  Academy  Thea- 
tre in  Inglewood  and  there  was  some  other  exhibi- 
tor wanted  our  pictures.  Well,  the  Academy  Theatre 
in  Inglewood  had  been  running  our  pictures  for  a 
long,  long  time,  so  we  said,  "All  right,  if  you  want 
our  pictures  you  will  have  to  bid  for  them." 

They  said,  "All  right,  we  will  bid  for  them." 
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So  we  notified  West  Coast  that  they  would  have 
to  bid,  too,  so  that  is  how  bidding  starts. 

The  Court:  Then  the  only  two  houses  bidding 
against  each  other  were  those.  You  didn't  send  out 
your  notice  of  bids  to  all  the  other  houses? 

The  Witness:  Yes,  everybody  in  the  city  then 
can  bid,  anybody  can  bid.  When  we  establish  bid- 
ding in  a  city,  everybody  and  anybody  in  that  city 
can  bid. 

The  Court:  When  did  you  establish  bidding  in 
Inglewood  ? 

The  Witness:  Well,  your  Honor,  I  couldn't  re- 
member those  dates,  but  it  has  been  quite  some 
time. 

The  Court:  With  reference  to  the  years  1949, 
1950  and  1951. 

The  Witness :  We  start  bidding  in  Inglewood 

Mr.  Mitchell:  Perhaps  I  can  help  him  out  with 
the  date. 

Q.  If  I  tell  you  that  the  La  Tijera  Theatre  ad- 
joining Inglewood  opened  its  doors  in  early  1949, 
that  is  Bill  Kupper's  theatre,  would  that  help  you 
fix  the  date  when  you  started  bidding? 

A.  Yes.  He  asked  us.  I  think  he  was  the  first 
one  that  asked  us  to  bid.  He  wanted  to  bid  on  the 
pictures,  he  wanted  Metro-Goldwyn-Mayer  pictures, 
so  that  is  when  the  bidding  started.  I  recall  that 
now. 

The  Court:  Up  to  that  time  you  had  been  ex- 
clusively in  one  theatre. 

The  Witness:     That's  right. 
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Q.  (By  Mr.  Mitchell)  :  All  right.  Now,  when 
'  you  established  bidding  at  the  request  of  Mr.  Kup- 
I  per  in  the  La  Tijera  Theatre  just  down  the  street 
j  from  the  Paradise — is  that  right  ? 

A.     That's  right. 

Q.  Well,  there  wasn't  any  Paradise  in  those 
days. 

The  Court:  Mr.  Mitchell,  what  do  you  mean  by 
down  the  street?  Was  it  a  block,  half  a  block,  or 
a  half  a  mile? 

Mr.  IMitchell:     Have  we  got  those  mileages  yet? 

Mr.  Westbrook:     No. 

The  "Witness:  There  was  no  Paradise  Theatre  at 
that  time.  [503] 

Mr.  Corinblit:    It  is  close  to  three  miles. 

Mr.  Westbrook:    What  mileage  is  that  you  say? 

Mr.  Mitchell:  No,  it  isn't  close  to  three  miles 
from  the  La  Tijera  to  the  Paradise  Theatre. 

:\rr.  Westbrook:    It  is  1.9,  I  think,  or  2.1. 

Mr.  Corin]:)lit:  We  are  not  sure  of  it  either.  We 
will  check  that,  though. 

The  Court:  Mr.  Mitchell,  I  objected  to  your 
saying  down  the  street. 

Mr.  Corinblit:  Now  it  is  down  the  miles,  your 
Honor. 

Mr.  Mitchell :  IMaybc  we  can  get  a  yardstick  here 
and  figure  it  out  right  now. 

The  Court:  Down  the  street  was  miles,  then.  It 
wasn't  feet. 

Mr.  Mitchell:     No,  it  wasn't  feet.  According  to 
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the  legend,  the  scale  on  the  map,  it  is  less  than  two 

miles. 

The  Court:     That  is  what  you  meant  by  down^ 
the  street? 

Mr.  Mitchell:    That's  right. 

The  Court:    All  right,  just  so  we  understand. 

Q.     (By  Mr.  Mitchell):     The  La   Tijera  asked 
you  to  bid  and  there  wasn't  any  Paradise  Theatre 
at  that  time.  Do  you  remember  other  theatres  that  I 
you  invited  to  bid?  [504]  ; 

A.    Yes.  There  was  the  Fifth  Avenue.  There  was  \ 
the  Academy,  the  Fifth  Avenue,  the  Egyptian. 

Q.     Not  the  Egyptian. 

A.     The  United  Artists.  Pardon  me. 

Q.     How  about  the  Fox  Inglewood? 

A.    Fox  Inglewood,  yes. 

Q.  Did  you  accomplish  this  invitation,  as  Judge 
Westover  asked  you,  by  telephone  or  by  letter? 

A.  Well,  that  is  something  I  couldn't  answer, 
because  I  tell  the  manager  what  to  do  in  that  case 
and  he  handles  that. 

Q.  Now,  the  Paradise  came  into  existence  in 
August  1950.  Did  you  invite  the  Paradise  to  bid  in 
this  bidding  situation?  A.    Yes. 

Q.    And  did  they  actually  bid? 

A.  They  bid  on — I  don't  know — two  or  three 
pictures.  I  don't  remember  at  this  time  whether 
they  got  any  or  not.  I  have  an  idea  they  got  two, 
])ut  I  am  not  positive  about  that. 

The  Court:  Mr.  Hickey  —  just  a  minute,  Mr. 
Mitchell — let  me  be  sure  we  understand.  I  think 
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I   understand,   but   let   me   be   sure.   Bidding  was 
'  started  before  the  Paradise  Theatre  was  built  ? 
!      The  Witness:     That  is  correct.   [505] 
j     The    Court:     After   the   Paradise    Theatre    was 
I  built,  then  you  offered  pictures  on  a  bid  exactly 

the  same  as  you  did  with  these  other  theatres'? 
The  Witness:    That's  right.  That  is  correct. 

The  Court :  But  ])idding  in  this  area  had  actually 
started  before  the  Paradise  Theatre  was  built. 

The  Witness:  The  Paradise  Theatre  asked  us, 
they  asked  me  for  a  seven  day  run  and  I  refused 
to  give  it  to  them.  The  reason  I  refused  to  give  it 
to  them  is  because,  as  I  stated  a  little  while  ago, 
we  have  no  seven  day  run  in  the  city  of  Los  An- 
geles and  we  use  these  two  showcases  to  exploit 
our  pictures  so  they  will  be  well  received  and  well 
patronized,  when  they  get  into  those  neighborhoods. 

The  Paradise  Theatre  is  very  close  to  a  great 
many  of  these  theatres  in  Inglewood.  They  are  sub- 
stantially competitive  to  the  theatres  that  were  bid- 
ding in  Inglewood. 

►So  I  said,  ''AH  right,  I  will  make  an  exception 
with  you  and  I  will  let  you  bid  for  them  if  you 
want  to,  but  we  cannot  grant  you  a  seven  day  run," 
because  if  I  granted  them  a  seven  day  run,  then 
the  Valley  would  want  a  seven  day  run,  say  the 
Encino  Theatre  in  the  Valley  would  want  a  seven 
day  run,  and  the  Picwood  would  want  a  seven  day 
run  in  Los  Angeles,  the  Meralta  Theatre  in  Culver 
City  would  want  a  seven  day  run.  All  these  theatres 
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in  these  various  areas  around  here  would  want  a 

seven  day  run.  [506] 

If  I  gave  it  to  him,  what  reason  and  excuse 
would  I  have  not  to  grant  the  same  privilege  to 
everybody  else?  It  would  upset  our  plan  and  cause 
us  a  great  deal  of  lost  revenue  in  this  city,  and  I 
couldn't  do  it. 

The  Court:  Mr.  Hickey,  do  1  understand  the 
Paradise  wanted  a  seven  day  run  without  bidding? 

The  Witness:    Yes. 

The  Court:    They  asked  for  a  seven  day  run? 

The  Witness:  They  asked  for  a  seven  day  run 
without  bidding. 

The  Court :    Without  bidding  ? 

The  Witness:  And  then  we  told  them  we  would 
let  them  bid  for  the  seven  day  run  against  Ingle- 
wood. 

The  Court:  At  this  particular  time  in  that  area 
was  there  any  theatre  that  had  a  seven  day  run 
without  bidding? 

The  Witness:  No,  sir,  not  ours.  We  had  no 
seven  day  runs  in  the  city  of  Los  Angeles. 

The  Court:    Without  bidding. 

The  Witness:    With  or  without  bidding. 

The  Court:     What  was  the  run  in  Inglewood? 

The  Witness:  Inglewood,  we  don't  consider 
Inglewood  Los  Angeles.  That  was  a  seven  day  run 
in  the  city  of  Inglewood. 

Mr.  Mitchell :  I  think  I  can  show  you  what  he  is 
saying  to  you.  [507] 

Q.    Westchester  is   a  part   of   the   city  of   Los 
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Angeles  technically,  is  that  what  you  are  saying? 
I  You  are  saying  the  Paradise  is  in  the  city  of  Los 
Angeles  ? 

A.  Yes,  the  Paradise  is  in  the  city  of  Los  An- 
geles. 

Q.    Adjoining  the  city  of  Inglewood. 

A.    That  is  correct. 

Q.  And  from  a  legal  standpoint  the  Paradise 
Theatre  is  in  the  city  of  Los  Angeles? 

A.     That's  right. 

Mr.  Corinblit:  Just  a  minute.  We  have  gone 
througli  a  long  discussion  hero,  which  I  think  has 
been  very  interesting,  but  Mr.  Mitchell  is  now  ask- 
ing Mr.  Hickey  to  answer  a  question  upon  a  legal 
point. 

Mr.  Mitchell :  I  think  the  court  will  take  judicial 
notice. 

The  Court :  I  want  to  know  this  for  my  informa- 
tion and  for  the  jury's  information,  because  I  un- 
derstood Inglewood  was  seven  days  after  Los  An- 
geles, and  now  evidently  the  Paradise  is  seven  days 
after  Inglewood. 

Mr.  Mitchell :  Then  you  do  misunderstand,  your 
Honor. 

Mr.  Corinblit:  We  will  stipulate  that  the  West- 
chester area  as  a  technical  matter  and  legal  matter 
is  considered  part  of  Los  Angeles.  [508] 

Mr.  Mitchell:  Not  only  considered  a  part  but  it 
is  in  the  city. 

Mr.  Corinblit:     There  is  no  question  about  that. 
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And  Inglewood  as  a  legal  matter  is  a  separate  com- 
munity. 

Mr.  Mitchell :  That  is  right.  Now,  your  Honor 

The  Court:  Just  a  minute.  Then  you  considered 
the  Paradise  Theatre  as  a  theatre  in  Los  Angeles 
and  not  a  theatre  in  the  Inglewood  area? 

The  Witness:  That  is  right.  It  is  in  the  Ingle- 
wood area — it  isn't  in  the  Inglewood  area  the  way 
we  got  it  charted  out.  It  is  in  the  City  of  Los  An- 
geles but  you  might  say  that  all  of  those  theatres 
over  there  are  in  the  Inglewood  area,  but  once  we 
cross  the  line  and  give  the  Paradise  Theatre  a  7-day 
run  then  there  is  no  reason  why  I  can't  give  every 
theatre  in  Los  Angeles  that  would  ask  me  for  a 
7-day  run  and  it  would  upset  and  cost  our  company 
a  lot  of  money. 

Q.  (By  Mr.  Mitchell)  :  Well,  now,  Judge  West- 
over  asked  you  a  question  as  to  whether  you  gave 
the  Paradise  an  opportunity  to  bid  for  a  7-day  run. 

A.     Yes,  we  did. 

The  Court:  On  the  same  terms  as  you  did  the 
theatres  in  the  Inglewood  area? 

The  Yfitness:    That  is  correct. 

Mr.  Corinblit:    With  Inglewood? 

The  Witness:    With  Inglewood.  [509] 

Mr.  Corinblit:    Against  Inglewood? 

The  Witness:    Against  Inglewood. 

Q.  (By  Mr.  Mitchell) :  The  La  Tijera  Theatre 
also  is  in  the  city  of  Los  Angeles,  and  adjoining 
Inglewood?  A.    Yes,  sir. 
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Q.  And  did  you  give  the  Paradise  an  opportu- 
nity to  bid  against  the  La  Tijera? 

A.  Yes.  Well,  the  La  Tijera  Avasn't — I  don't 
Ix'lieve  the  Paradise  was  there  at  that  time. 

Q.     Xo,  no,  but  the  La  Tijera  was  there  in  1950? 

A.     That  is  right. 

Q.    iVnd  '51?  A.     That  is  right. 

Q.  And  did  you  give  both  the  La  Tijera  and  the 
Paradise  a  chance  to  bid  for  the  same  run? 

A.  Yes.  We  gave  them  both — we  gave  both  thea- 
tres a  chance  to  bid  for  the  same  run. 

Q.    Along  with  the  Academy? 

A.     That  is  right. 

Q.     And  United  Artists  in  Inglewood? 

A.    Yes,  and  Fifth  Avenue. 

Q.     Fifth  Avenue  in  Inglewood? 

A.    That  is  right. 

Q.     And  the  Fox  Inglewood  in  Inglewood? 

A.     Yes,  because  they  are  in  the  general  area. 

Q.  Do  you  think  they  are  competitive  with  each 
other? 

A.     Yes,  substantially  competitive  to  each  other. 

Mr.  Corinblit:  Your  Honor,  I  object  to  that 
question. 

Mr.  Hickey  stated  that  the  reasons  for  the  re- 
fusal as  to  the  Paradise  was  because  the  Paradise 
is  in  Los  Angeles  and  the  Inglewood  theatres  are 
in  Inglewood. 

The  Court:  I  don't  know  whether  he  testified  to 
that  or  not.  You  may  have  thought  he  so  testified. 

Q.     (By  Mr.  Mitchell)  :     Why  did  you  require 
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the  Paradise  to  bid  against  these  theatres,  the  La 
Tijera,  the  United  Artists  in  Inglewood,  the  Fox 
in  Inglewood,  the  Fifth  Avenue? 

A.    Because  they  are  all  in  the  same  area. 

Q.     The  Academy? 

A.  They  are  all  in  the  same  area  and  substan- 
tially competitive  to  each  other. 

Q.  What  do  you  mean  by  that,  ''substantially 
competitive"? 

A.     I  mean  the  farthest  one  away  is  four  miles. 

Even  the  Loyola  is  in  this. 

Q.  We  don't  need  to  worry  about  the  Loyola. 
It  is  playing  Fox  first  run.  But  why  do  you  con- 
sider these  other  theatres  substantially  competitive 
with  the  Paradise? 

A.  Because  they  are  all  right  there  in  the  same 
area,  three  and  four  miles  apart.  Some  of  them  two 
miles. 

Q.  What  difference  does  that  make  in  respect  to 
patronage?  [511] 

A.  It  makes  a  lot  of  difference.  If  they  will  go 
to  the  better  theatre — people  in  that  area  will  go 
to  the  better  theatre,  the  theatre  that  they  like  the 
best.  For  instance,  we  will  take  the  Academy  or  the 
— any  theatres  over  there. 

They  are  so  close  together  that  the  business  will 
be  divided  up  so  that  nobody  will  make  any  money. 

O.  You  mean  if  you  play  them  all  day  and 
date?  A.     Yes. 

Q.    What  do   you   think  would  happen  if  you 
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would  play  the  La  Tijera  and  the  Paradise  day  and 

date  ? 

A.  I  don't  think  either  one  of  them  would  do 
sufficient  business  to  make  any  money. 

Q.  You  think  they  would  draw  off  from  the 
same  area?  A.    Yes. 

Q.  What  would  happen  if  they  would  play  your 
pictures  day  and  date  in  the  Paradise  and  the 
United  Artists  in  Inglewood? 

A.  I  don't  think  that  either  one  of  them  would 
make  any  money  either. 

Q.    Why  not? 

A.  Well,  because  they  are  too  competitive.  They 
are  in  the  same  area  and  you  can't  run  in  an  area 
like  that  pictures  and  hope  to  be  successful.  [512] 

There  are  a  lot  of  these  fellows  that  ask  for  runs 
that  it  is  murder  for  them.  It  is  just  terrible  for 
them.  They  don't  seem  to  realize  how  much  money 
they  will  lose  Avhen  they  ask  for  it.  But  we  have 
to — it  is  my  job  and  my  duty  to  protect  the  revenue 
of  my  company.  I  am  responsible  for  that.  And  I 
can't  do  anything  that  is  going  to  hurt  us. 

And  I  know  when  you,  in  a  small  area  like  that, 
where  the  theatres  are  all  the  way  from  two  to  four 
miles  apart,  and  you  let  them  run  together 

Q.    You  mean  day  and  date^ 

A.  Day  and  date,  yes.  Why,  it  is  just  out  of  the 
question  for  them  to  make  any  money. 

Q.  Why  do  you  require  the  Paradise  to  bid 
against  the  Academy? 
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A.  Because  only  one  of  them  can  get  it.  If  the 
Academy 

Q.     Why  don't  you 

A.     He  asks  for  it  so  we  let  him  have  it. 

Q.  Why  don't  you  give  pictures  day  and  date 
to  the  Academy  and  the  Paradise? 

A.  Because  neither  one  of  them  would  make  any 
money. 

Q.     Why  not? 

A.    Because  they  are  too  close  together. 

Q.    What  effect  does  that  have?  [513] 

A.  Well,  it  would  split  up  the  business.  When 
you  split  up  your  business,  why,  it  is  going  to  affect 
your  revenue. 

Q.  Do  you  think  they  draw  patrons  from  the 
same  area?  A.     Certainly. 

Q.  Do  you  think  people  from  Westchester,  so- 
called,  go  to  the  Academy?  A.    I  do. 

Q.  Do  you  think  people  from  over  in  the  area  of 
the  Academy  go  to  the  Paradise  ?  A.    Yes. 

Q.  Do  you  want  to  stop  at  this  point,  your 
Honor  ? 

The  Court :  Yes,  but  I  would  like  to  ask  the  wit- 
ness a  question. 

From  something  you  said  a  little  while  ago  I  got 
the  impression  that  people  went  to  the  theatre — 
they  didn't  go  to  the  theatre  to  see  the  theatre,  but 
they  go  to  see  the  picture,  don't  they? 

The  Witness :  Well,  it  all  depends.  A  great  many 
times  if  I  want  to  see  a  picture  I  will  pick  out  the 
best  theatre  to  see  it  in. 
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Now,  if  I  wanted  to  see  a  picture  in  Hollywood 
and  it  was  playing  at  the  Chinese  Theatre,  I  would 
go  to  the  Chinese  Theatre. 

The  Court:  I  know,  but  supposing  you  have  a 
first  run  [514]  house  and  a  second  run  house.  The 
second  run  house  has  a  first  run  picture.  People 
would  go  to  see  the  first  rate  picture,  wouldn't  they? 

The  Witness:  Well,  they  might,  or  they  might 
wait  until  it  got  into  some  other  theatre  where  they 
would  rather  go  to  see  it  there. 

The  Court:    Take  down  in  Inglewood. 

The  Witness:    Yes. 

The  Court:  What  is  the  poorest  house  you  have 
in  Inglewood  in  your  opinion? 

The  Witness:    Well,  I  wouldn't  want  to  say. 

The  Court:  All  right.  If  you  played  Oklahoma 
in  the  poorest  house  in  Inglewood  the  people  would 
go  to  see  the  picture  Oklahoma,  wouldn't  they? 
They  wouldn't  make  any  difference  about  the  house. 

The  Witness:  Well,  I  don't  know  whether  they 
would  or  not.  A  lot  of  theatres — there  are  a  lot  of 
theatres  that  people  wouldn't  go  into  because  they 
are  not  well  kept,  they  are  not  well  run. 

The  Court:  All  right.  Then  it  is  your  opinion 
that  the  theatre,  that  is,  the  kind  of  building,  the 
kind  of  equipment  they  have  is  what  draws  or  helps 
to  draw  people  into  the  theatre  ? 

The  Witness:  No,  it  don't  help — it  helps  a  little, 
yes. 

The  picture  has  a  great  deal  to  do  with  it.  I  will 
agree  [515]  with  you  there,  but  if  I  wanted  to  see  a 
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picture  I  wouldn't  go  into  the  Orpheum  to  see  it. 
I  would  drive — if  I  lived  in  Whittier 

The  Court :    Even  if  it  is  Guys  and  Dolls  ? 

The  Witness :    No,  not  Guys  and  Dolls. 

The  Court:  Suppose  it  was  the  only  place  it 
played  in  Los  Angeles,  you  wouldn't  go  to  see  if? 

The  Witness :  I  probably  would  if  it  was  the  only 
place  that  played  it,  but  if  I  had  my  choice — now, 
you  take  if  a  picture — if  Guys  and  Dolls  was  run- 
ning in  the  Orpheum  Theatre  downtown  and  I  lived 
in  Whittier,  and  I  give  you  my  word  I  would  drive 
from  Whittier  to  see  it  if  it  was  playing  in  the 
Chinese  Theatre  or  the  Egyptian  Theatre  or  the 
Paramount  Theatre  in  Hollywood.  I  give  you  my 
word  I  would  drive  there  to  see  it.  I  wouldn't  go  to 
the  Orpheum. 

The  Court:  All  right.  I  just  wanted  to  know 
what  your  point  of  view  was. 

Ladies  and  gentlemen  of  the  jury,  again  we  are 
about  to  take  another  recess,  and  it  is  my  duty  to 
admonish  you  that  you  are  not  to  discuss  this  case 
among  yourselves,  you  are  not  to  permit  anyone  to 
discuss  it  with  you  and  you  are  not  to  formulate  or 
express  any  opinion  as  to  the  rights  of  the  parties 
until  the  case  has  been  finally  submitted  to  you. 

With  that  admonition  we  will  now  recess  iintil 
2:00  [516]  o'clock  p.m.  this  afternoon. 

(Whereupon  at  12:00  o'clock  noon,  a  recess 
was  taken  imtil  2:00  o'clock  p.m.  of  the  same 
date.)  [517] 
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The  Court:  Is  it  stipulated  the  jury  is  present 
in  the  box? 

Mr.  Corinblit:     So  stipulated. 
Mr.  Mitchell:    So  stipulated. 

i  GEORGE  A.  HICKEY 

the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows: 

W  Cross  Examination — (Continued) 

Q.  (By  Mr.  Mitchell) :  Mr.  Hickey,  I  will  show 
you  here  a  compilation  taken  from  the  bidding  rec- 
ords of  Loew's  Incorporated  which  are  here  in  court 
and  ask  you  if  this  correctly  shows  the  theatres 
from  which  bids  were  asked  or  requested,  the  thea- 
tres which  submitted  bids,  and  the  theatres  to  which 
the  pictures  were  awarded  in  the  Inglewood- 
Westchester  area  from  May  1,  1950,  to  September 
18,  1951. 

Mr.  Corinblit:  Just  a  minute,  please.  Your 
Honor,  prior  to  that  question  there  are  two  matters, 
but  first  I  wonder  if  I  could  take  Mr.  Hickey  on 
voir  dire  with  respect  to  this  document,  please. 

The  Court:    All  right.  [518] 

Mr.  Corinblit :    Thank  you. 

Voir  Dire  Examination 
Q.     (By  Mr.  Corinblit) :    Mr.  Hickey,  have  you 
seen  this  record  before?  A.     Yes. 

Q.    Did  you  prepare  if? 
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A.  I  had  it  prepared.  I  mean  it  was  prepared  in 
our  office. 

Q.    Who  was  the  person  who  prepared  it? 

A.    I  believe  Mr.  Aspell. 

The  Court:    Will  you  speak  up  so  we  can  all  hear,^ 
you,  please?  < 

The  Witness :    I  believe  it  was  Mr.  Aspell. 

Q.     (By  Mr.  Corinblit)  :    You  are  not  sure? 

A.     No,  but  he  is  the  one  who  would  prepare  it. 

Q.     You  don't  know  whether  he  did  or  not? 

A.    Yes,  he  must  have  prepared  it. 

Mr.  Corinblit:    I  will  move  to  strike  the  answer. 

The  Witness:    Yes,  he  prepared  it. 

Q.  (By  Mr.  Corinblit) :  He  is  the  one  who  ex- 
amined the  records  on  which  this  document  is  based, 
is  that  correct?  A.     Yes. 

Q.    All  right. 

A.     He  and  Mr.  Urschel.  [519] 

Q.    He  and  Mr.  Urschel  ?  A.     Yes. 

Mr.  Corinblit:    All  right.  Fine.  Thank  you. 

Cross  Examination — (Continued) 
Q.     (By  Mr.  Mitchell) :    Now,  does  that  correctly 
show  what  I  have  stated? 

Mr.  Corinblit:  Your  Honor,  I  object  to  the  ques- 
tion as  the  witness  has  indicated  this  was  prepared 
by  some  third  i:>arty.  The  main  reason  for  my  ob- 
jection, your  Honor,  is  this.  This  is  beyond  the  scope 
of  the  direct.  Mr.  Mitchell  is  now  in  the  process  of 
putting  in  part  of  the  defendants'  case.  I  ordinarily 
would  have  no  objection  if  we  had  gone  into  the 
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matter,  but  we  have  not  gone  into  these  things,  and 
'  I  would  like  the  matter  to  come  in  in  a  coherent 
I  wav  and  then  have  the  cross  examination  based  on 
that,  rather  than  the  defense  putting  in  their  case 
at  this  time,  including  their  exhibits. 

Mr.  Mitchell :  I  am  not  going  outside  of  the  scope 
of  the  cross  examination,  if  you  call  it  that,  or  re- 
direct examination  at  all.  The  plaintiff  is  trying  to 
leave  the  impression  with  respect  to  the  Inglewood 
area  that  the  pictures  were  all  licensed  to  the 
United  Artists  Theatre.  He  has  been  talking  about 
a  so-called  split  and  he  has  asked,  I  don't  know  how 
many  questions,  about  whether  there  was  some  sort 
of  arrangement  in  Inglewood  that  made  the  Loew's 
pictures  [520]  all  go  to  the  United  Artists  Theatre. 

I  am  going  to  show  it  just  isn^t  so,  that  picture  by 
picture,  these  things  were  bid  and  that  they  went  to 
one  theatre  and  then  to  another,  and  it  is  perfectly 
proper  redirect  examination,  your  Honor. 

The  Court:    Objection  overruled. 

Q.  (By  Mr.  Mitchell)  :  Now,  will  you  answer 
the  question,  whether  that  correctly  shows  what  I 
have  stated.  Do  you  remember  the  question  ? 

A.    Yes,  I  remember  it. 

Q.  Let  me  ask  the  question  again.  Does  this  cor- 
rectly show  in  the  Inglewood  area,  Inglewood- 
Westchester  area,  from  May  1,  1950,  to  September 
18,  1951,  the  theatres  from  which  offers  were  re- 
quested, bids  were  requested,  the  theatres  which 
submitted  bids,  and  the  theatres  to  which  the  pic- 
tures were  awarded  ?  A.     That  is  correct. 
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The  Court:  Now,  may  I  ask  a  question'?  Do  you 
know  if  bids  were  requested  in  these  theatres,  did 
you  send  out  a  written  memorandum  ?  What  kind  of 
records  did  you  keep  in  your  office  to  show  that  the 
bids  were  requested '? 

The  Witness:    We  have  the  bids. 

Mr.  Mitchell:  One  by  one,  we  have  them  here, 
your  Honor. 

The  Witness:    We  have  those  bids.  [521] 

Mr.  Mitchell:  It  is  just  a  matter  of  saving  ulti- 
mate time,  that's  all. 

The  Court:  You  have  the  bids,  you  kept  a  rec- 
ord, did  you,  of  the  bids? 

The  Witness:    Yes,  sir. 

The  Court:  And  a  record  of  the  peoiole  you  re- 
quested bids  from? 

The  Witness :    That  is  correct. 

The  Court:  All  right.  Go  ahead,  Mr.  Mitchell.  I 
wanted  to  be  sure  that  there  was  a  record  kept. 

Mr.  Mitchell:    That's  right. 

Q.  Just  so  there  will  be  no  question  here,  this 
happens  to  be  the  picture  A  Life  of  Her  Own.  Here 
is  a  letter  dated  September  11,  1950.  Is  this  the  kind 
of  a  request  for  bids  you  are  referring  to  ? 

A.     That's  right. 

Q.  This  appears  to  be  a  request  sent  to  Mr. 
Kupper.  A.     That's  right. 

Q.     He  is  La  Tijera  and  Imperial  Theatres. 

A.     That's  right.  We  sent  them  out. 

Mr.  Mitchell :  May  I  read  this,  then,  into  the  rec- 
ord, so  there  will  be  no  question? 
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The  Court :    Yes. 

Mr.  Mitchell:  September  11,  1950,  to  Mr.  W.  J. 
Kiipper,  Jr.,  West  Theatres,  Inc.,  6820  La  Tijera 
Boulevard,  [522]  Los  Angeles,  California. 

Over  at  the  right-hand  side.  La  Tijera  Theatre, 
Los  Angeles,  and  in  the  middle  of  the  page,  A  Life 
of  Her  Own. 

That  is  the  name  of  the  picture. 

Underneath  that,  7  days  after  Los  Angeles  first 
run  closing  or  as  available. 

L^nderneath  that,  14  days  to  play  and  clear  over 
the  Century  Drive-In,  Inglewood,  14  days  from 
closing  over  the  Paradise,  Los  Angeles,  and  the 
United  Artists,  Fox,  Fifth  Avenue,  and  the  Acad- 
emy Theatres,  Inglewood;  21  days  to  play  clear 
over  the  Plaza  Tlieatre,  Hawthorne;  28  days  from 
closing  over  the  Ritz  or  Inglewood  Theatres  and 
the  Lennox  Theatre,  Lennox. 

September  19,  1950. 

Q.  What  is  tliat  September  19th?  Is  that  the 
date  when  the  picture  would  be  availal)lc? 

A.    I  believe  so.  [523] 

Q.     Xow,  when  you  refer 

The  Court:  May  I  see  that  for  a  moment,  Mr. 
Mitchell. 

r^Ir.  Mitchell :    Yes,  your  Honor. 

The  Court:  Now,  this  was  sent  out  to  the  La 
Tijera  Theatre.  What  does  it  mean  ''14  days  over 
the  Paradise,  Los  Angeles"?  What  does  that  mean? 

Wasn't  this  invitation  for  bids  sent  to  all  of  the 
theatres  regardless? 
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The  Witness:  All  of  the  theatres  in  that  area 
that  were  bidding. 

The  Court:  Well,  you  have  here  ''Over  14  days — 
14  days  over  Paradise."  This  was  an  invitation  for 
a  bid,  wasn't  it? 

The  Witness:  No.  They  requested  it  and  then 
we  sent  it  out. 

Mr.  Westbrook:  There  is  a  similar  request  in 
there  to  the  Paradise. 

The  Court:  Let  us  have  the  Paradise.  I  want  to 
know  what  that  means. 

Q.  (By  Mr.  Mitchell)  :  Does  that  have  anything 
to  do  with  clearance,  Mr.  Hickey,  the  14  days? 

A.  Yes.  Well,  it  tells  them  when  they  can 
play  it. 

Q.  Explain  to  Judge  Westover  what  the  14  days 
mean.  A.     14  days  over  what? 

The  Court :    Over  Paradise.  [524] 

Q.  (By  Mr.  Mitchell) :  This  is  the  La  Tijera 
Theatre  request  for  bid  and  it  says  "14  days  to 
play  clear  over  the  Century  Drive  In."  What  does 
that  mean? 

A.  Well,  the  Century  Drive  In  plays  14  days — 
it  has  14  days  to  play  and  clear. 

In  other  words,  if  he  gets  the  picture  on  the  10th, 
they  have  14  days  to  play  it  or  clear  it  within  their 
availability. 

If  they  have  28  days  clearance,  they  have  got  14 
days  to  play  the  picture  and  clear  it  before  the  other 
fellow  gets  it  28  days. 

Q.    Before  the  Century  gets  it?  A.    Yes. 
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The  Court :    Was  there  an  identical  notice  sent  to 
the  Paradise  Theatre? 
The  Witness:    Yes,  sir. 

Mr.  Mitchell :    I  will  show  that  in  just  a  moment. 
Q.    Now,  it  says  here  "14  days  from  closing  over 
the  Paradise,  United  Artists,  Fox,  Fifth  Avenue 
I  and  Academy." 

Now,  if  the  La  Tijera  gets  the  bid  then  what  hap- 
'  pens  by  reason  of  that  sentence? 

A.    Well,    they   have    14    days    to    play   it   and 
,  clear  it. 
'      Read  the  sentence  again. 

Q.     '^14  days  from  clearing  over  the  Paradise, 

Los  Angeles,  and  the  United  Artists,  Fox,  Fifth 

Avenue  and  Academy  [525]   Theatre,  Inglewood.'* 

A.    They  have  14  days  from  the  closing  of  the 

picture  in  the  La  Tijera. 

Q.  What  do  you  mean?  Do  you  mean  they  have 
14  days  from  the  closing? 

A.     They  have  got  14  days — they  have  to  wait  14 
days. 
■•    Q.    You  mean  these  other  theatres  have  to  wait 

14  days  after  the  La  Tijera  wins  the  bid? 
jk    A.    That  is  right. 
■'    Q.    Let  us  go  to  the  Paradise  request. 

The  Court:  I  notice  you  have  a  return  receipt 
with  those.  Were  they  sent  out  by  registered  mail  or 
anything  like  that? 

The  Witness:  Some  of  them  we  do.  We  send 
them  out  by  registered  mail  because  sometimes  the 
exhibitors  claim  that  they  don't  get  them  and  those 
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exhibitors  that  do  that  we  send  them  registered  mail . 

so  we  are  sure  that  they  get  them. 

The  Court:  All  I  know  about  that  is  that  I  saw 
it  on  the  La  Tijera  l)id.  I  didn't  know  what  conclu- 
sion to  draw  from  your  statement. 

Q.  (By  Mr.  Mitchell)  :  You  sent  one  registered 
mail  to  the  Paradise,  didn't  you? 

A.     I  believe  so. 

Q.  All  right.  Now,  this  is  the  request  to  the 
Paradise  for  h\(\  on  the  picture  A  Life  of  Her 
Own?  [526]  A.     That's  right. 

Q.     Now,  if  I  may,  I  will  read  that  one. 

The  Court:    Read  it. 

Mr.  Mitchell:  "September  12,  1950.  Mr.  Marco 
Wolff." 

Q.  Who  was  Marco  Wolff  with  respect  to  the 
Paradise  ? 

A.  Well,  Marco  Wolff  owns  the,  or,  runs  the 
Paramount  in  Holly^vood  and  did  at  one  time  run 
the  Paramount  downtown,  but  for  some  reason  or 
other  he  started  to  buy  for  the  Paradise.  I  don't 
know  why.  He  has  no  interest  in  it. 

Q.     He  was  buying  for  the  Paradise? 

A.    He  was  buying  the  pictures  for  the  Paradise. 

Q.  All  right.  "Mr.  Marco  Wolff.  6838  Hollywood 
Boulevard,  Los  Angeles  28,  California. 

"Paradise  Theatre,  Los  Angeles,  Cal." 

There  is  no  dispute  but  that  Marco  Wolff  was 
buying  pictures  for  the  Paradise  in  late  1950? 

Mr.  Corinblit:    No  dispute  whatsoever. 

Mr.  Mitchell:    All  right. 
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"Picture  Life  of  Her  Own,  7  days  after  Los  An- 
^  les  first  run  closing  or  as  of  availability. 

"14   days   to   play   and   clear   over  the   Century 

i  ive  In,  Inglewood,  11  days  from  closing  over  the 
La  Tijera  Theatre,  Los  Angeles,  and  the  United  Ar- 
tists, Fox,  Fifth  Avenue,  Academy  Theatre,  Ingle- 
wood, 21  days  to  play  and  clear  over  the  Plaza  The- 
atre, Hawthorne.  28  days  from  closing  over  the 
[527]  Ritz  or  Inglewood  Theatres,  and  the  Lennox 
Theatre,  Lennox.  September  19,  1950." 

Q.  Now,  where  this  says,  Mr.  Hickey,  "14  days 
from  closing  over  the  La  Tijera,"  does  that  mean 
tliat  if  the  Paradise  wins  the  bid  that  it  has  14  days 
clearance  over  the  La  Tijera? 

A.  Xo.  It  means  that  if  a  picture  runs — this 
says  the  La  Tijera,  doesn't  it? 

Q.  Says  "14  days  from  closing  over  the  La 
Tijera." 

A.     From  closing  over  the  La  Tijera? 

Q.     Says  "14  days  close  over  La  Tijera." 

A.    They  get  14  days  of  clearance  after  it  closes. 

Q.  After  it  closes  the  La  Tijera  can't  play  until 
14  days  has  expired?  A.    That  is  right. 

Q.    If  the  Paradise  gets  the  bid? 

A.     That  is  right. 

Q.     Similarly,  it  says: 

"14  days  close,  14  days  from  closing  over  United 
Artists,  Fox,  Fifth  Avenue  and  Academy  Theatres." 

A.  That  means  those  theatres  can't  play  imtil  14 
days  after  the  Paradise  is  closed. 

Q.    If  the  Paradise  gets  the  bid? 
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A.     That  is  right. 

Q.  And  you  give  that  same  privilege  to  every 
theatre  [528]  in  the  area  that  you  ask  to  bid*? 

A.  Yes.  It  depends  upon  their  location.  Yes,  sir, 
in  that  area  they  would  get  that. 

Q.     These  theatres  all  get  reciprocal  rights  *? 

A.     That  is  right. 

Q.    And  undertake  reciprocal  disadvantages? 

A.     That  is  right. 

The  Court:  I  understand  the  same  letter  was 
sent  out  to  all  of  the  theatres  in  that  area? 

The  Witness:  Everybody.  The  only  one  excep- 
tion to  that,  if  we  don't  like  any  of  the  bids,  we  turn 
them  all  down  and  then  we  re-negotiate,  sometimes 
on  the  phone  or  talk  to  them  personally,  but  the 
first  time  they  go  out  that  is  the  way  they  go  out. 

Q.  (By  Mr.  Mitchell) :  Now,  if  your  Honor 
would  like  to  follow  this,  I  will  furnish  you  with  a 
copy. 

The  Court :    All  right. 

Q.  (By  Mr.  Mitchell):  All  right.  Now,  Mr. 
Hickey,  if  you  will  put  on  your  glasses  again. 

This  starts  with  the  picture  called  The  Big  Hang- 
over in  1950. 

Mr.  Corinblit:  Pardon  me,  your  Honor.  If  we 
are  going  to  go  into  this,  I  think  it  is  outside  of  the 
scope  of  direct  and  object  on  that  ground,  but  I 
suppose  there  ought  to  be  an  offer  of  a  document  in 
evidence  if  he  is  going  to  read  from  [529]  it. 

But  I  don't  believe  that  this  is  proper  examina- 
tion and  I  object  on  those  grounds. 
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The  Court:    I  overruled  that  objection. 
Mr.  Mitchell:    I  will  offer  the  document  in  evi- 
dence. 

The  Court :    It  may  be  received  in  evidence. 
The  Clerk:    Loew's  Exhibit  K-1. 
Q.     (By  Mr.  Mitchell) :    All  right.  Now,  the  pic- 
I  ture  The  Big  Hangover,  bids  were  requested  from 
i  what  theatres'? 

A.     From  the   La   Tijera,   United  Artists,   Fox, 
Fifth  Avenue  and  Academy. 

Q.     Now,  so  as  to  avoid  a  duplication  of  this,  you 
continued  to  send  bid  letters  to  all  of  these  pictures 
that  I  am  going  to  ask  you  about,  to  those  theatres 
until  September  1950,  is  that  right? 
ft  A.     That  is  right. 

P  Q.     Then  we  will  come  to  that  in  a  moment.  All 
right.  Now,  on  The  Big  Hangover  who  sent  in  bids  ? 
A.     The  La  Tijera  and  the  Academy. 

IQ.    And  who  won  the  bid? 
.  A.    The  La  Tijera. 
Q.    All  right.  The  next  picture  is  Asphalt  Jungle. 
Who  sent  in  bids? 
■    A.     La  Tijera,  United  Artists,  Fox,  Fifth  Ave- 
nue   [530] 

m    Q.    Wait  a  minute.  Listen  to  my  question.  Who 
sent  in  bids?  A.     Let  me  see. 

Q.     The  middle  column  is  the  one. 
A.     Oh,  yes,  it  was  the  La  Tijera,  Fifth  Avenue 
and  United  Artists.  [531] 
Q.    And  to  whom  was  the  picture  awarded? 
A.    Fifth  Avenue. 
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Q.  The  next  picture  is  Annie  Get  Your  Gun. 
Who  submitted  bids? 

A.  La  Tijera,  the  United  Artists,  and  the  Acad- 
emy, and  the  United  Artists  got  the  picture. 

Q.     The  next  picture  is  Crisis. 

A.  La  Tijera,  United  Artists,  and  the  Fifth  Ave- 
nue sent  in  bids,  and  the  La  Tijera  got  the  picture. 

Q.     The  next  picture  is  Father  of  the  Bride. 

A.  La  Tijera,  United  Artists  and  the  Academy 
sent  in  bids,  and  the  United  Artists  got  the  picture. 

Q.    The  next  picture  is  Duchess  of  Idaho. 

A.  The  La  Tijera,  the  United  Artists,  and  the 
Fifth  Avenue  and  Academy  sent  in  bids,  and  the  La 
Tijera  got  it,  but  we  negotiated.  We  didn't  like  the 
first  bid  and  we  negotiated  afterwards.  That  is  what 
I  was  referring  to  a  few  minutes  ago  when  I  said 
we  turned  down  the  first  bid.  If  there  is  one  sent  in 
and  we  don't  like  it,  we  negotiate  a  deal. 

Q.  The  next  picture  is  Happy  Year.  Who  sent 
in  bids? 

A.  The  La  Tijera,  United  Artists  and  Academy, 
and  United  Artists  got  it. 

Q.  The  next  picture  is  Skipper  Surprised  His 
Wife.  Who  sent  in  bids? 

A.  The  La  Tijera,  United  Artists,  Fifth  Avenue, 
and  the  [532]  Fifth  Avenue  got  it. 

Q.  The  next  picture  is  Stars  In  My  Crown.  Who 
sent  in  bids? 

A.  La  Tijera,  United  Artists,  Fifth  Avenue,  and 
the  United  Artists  got  it. 
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Q.  The  next  picture  is  Mystery  Street.  Who 
sent  in  bids? 

A.  La  Tijera  and  United  Artists,  and  then  Fox 
withdrew  their  bid  on  the  Fox  Theatre,  and  the 
Academy  sent  in  a  bid,  and  the  La  Tijera.  We  ne- 
gotiated on  that. 

Q.  When  you  say  the  Fox  Theatre,  by  this  time, 
Mr.  Hickey,  in  July,  1950,  the  United  Artists  was 
no  longer  operated  hy  Fox.  You  mean  the  United 
Artists  withdrew  its  bid?  A.    Yes. 

Q.    You  say  the  La  Tijera  received  the  bid? 

A.     Yes. 

Q.    By  negotiation?  A.    Yes. 

Q.     By  negotiation? 

A.     Yes,  by  negotiation. 

Q.  All  right.  The  next  picture,  to  whom  was  it 
offered,  Three  Little  Words? 

A.  It  was  offered  to  the  La  Tijera,  United  Art- 
ists, Academy. 

Q.    Who  received  the  bid?  [533] 

A.     The  United  Artists. 

Q.  The  next  picture  is  Summer  Stock.  Who 
made  offers  on  that  picture? 

A.  La  Tijera  and  the  United  Artists  and  the 
Academy. 

Q.    Who  received  the  bid? 

A.    La  Tijera  got  it. 

Q.  The  next  picture  is  Lady  Without  A  Pass- 
port.   Who  made  offers? 

A.  La  Tijera  and  the  Academy,  and  the  La 
Tijera  got  it  by  negotiation. 
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Q.  Now  we  are  up  to  that  picture  which  opened 
August  9,  1950.    We  are  up  to  that  point. 

I  think  we  are  all  agreed  that  the  Paradise  Thea- 
tre opened  August  23,  1950.  Prior  to  that  time 
had  you  had  any  conversation  with  Alex  Schreiber, 
the  president  of  the  Paradise? 

Mr.  Corinblit :  Your  Honor,  again  this  is  a  prob- 
lem of  getting  a  coherent  picture  into  evidence.  On 
direct  examination  I  didn't  ask  Mr.  Hickey  a  single 
word  with  regard  to  conversations  with  Mr.  Schrei- 
ber. Mr.  Schreiber  will  take  the  stand  and  on  the 
defense  case  they  can  put  in  their  examination.  This 
permits  the  defense  case  to  come  in  as  the  plaintiff's 
case,  and  it  is  going  to  extend  it.  I  object  to  it  on 
that  ground. 

The  Court:    Overruled.  [534] 

Mr.  Mitchell:  Will  you  read  the  question,  Mr. 
Trainor  ? 

(Question  read.) 

The  Witness:    Yes,  he  talked  to  me  a  few  times. 

Q.     (By  Mr.  Mitchell)  :    Do  you  remember  when? 

A.     I  don't  remember  the  date,  no. 

Q.  Well,  let  me  show  you  defendant  Loew^s  Ex- 
hibit A-10  and  see  if  that  will  refresh  your  recol- 
lection on  when  Mr.  Schreiber  talked  to  you. 

A.    Yes. 

Q.    When  did  he  talk  to  you? 

A.  Well,  he  talked  to  me  about,  oh,  I  would  say 
March  20,  29th,  something  like  that. 

Q.     1950? 

A.     Yes,  along  in  there  somewhere. 
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Q.     What  did  he  say? 

A.     Well,  he  wanted  first  run. 

Q.     First  run  Los  Angeles? 

A.  He  wanted  first  run  in  Los  Angeles  and  I 
wouldn't  give  it  to  him. 

Q.     What  did  you  tell  him  you  would  give  him? 

A.  I  told  him  I  would  give  him  7  day  if  he 
wanted  to  bid  for  it. 

Q.     All  right.     Xow,  I  will 

The  Court :  Was  this  7  day  bidding  the  first  offer 
[535]  you  made  to  him? 

The  Witness:  No.  I  think  the  first  offer  we 
made  to  him  was  we  offered  him  21  days. 

The  Court:  You  didn't  have  a  7  day  run  in  Los 
Angeles  city  limits? 

The  Witness:    No. 

The  Court:  Did  you  have  a  14  day  run  in  the 
Los  Angeles  city  limits? 

The  Witness:    I  think  we  did,  yes. 

The  Court:    But  you  offered  him  21  days? 

The  Witness :    We  offered  him  21  days. 

The  Court:     21  days.  All  right. 

Q.  (By  Mr.  Mitchell) :  Was  he  agreeable  to  21 
days  after  Los  Angeles  ? 

A.  Well,  he  was,  and  then  he  came  in  later  and 
he  wanted  day  and  date  with  Los  Angeles. 

Q.  At  this  conversation  did  you  offer  him  seven 
days  after  Los  Angeles  on  a  bid  against  the  thea- 
tres in  Inglewood? 

A.  We  told  him  he  could  bid  the  same  as  Ingle- 
wood, and  that  would  be  7  days. 
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Q.     The  same  as  La  Tijera?  A.    Yes. 

Q.    La  Tijera  was  where,  in  what  city? 

A.  They  were  in  Los  Angeles,  but  it  was  all  in 
that  area.   [536] 

Q.  All  right.  I  will  show  you  defendant  Loew's 
Exhibit  D-3  and  ask  you  if  you  recognize  that. 

A.    Yes.    That  is  exactly  what  I  just  said. 

Q.     Did  you  send  this  letter  to  Mr.  Marco  Wolff  ? 

A.     Yes. 

Mr.  Mitchell:    I  will  offer  it  in  evidence. 

Mr.  Corinblit:  Your  Honor,  I  don't  want  to  say 
anything  after  your  Honor's  ruling  on  this  point 
with  respect  to  the  defendants  offering  evidence  and 
their  exhibits  as  part  of  the  plaintiff's  case,  but  I 
don't  believe  that  is  proper.  It  doesn't  certainly 
fit  the  ordinary  test  of  cross  examination. 

The  Court:  It  is  not  offered  as  a  plaintiff's  ex- 
hibit. They  are  offering  them  as  an  exhibit  for — 
well,  I'd  better  start  all  over  again.  I'm  all  con- 
fused. 

They  are  offering  that  as  a  defendants'  exhibit, 
not  a  plaintiff's  exhibit. 

Mr.  Corinblit:  That  is  correct,  your  Honor,  but 
they  are  offering  it  during  the  course  of  the  plain- 
tiff's case  where  plaintiff  has  not  offered  such  an 
exhibit. 

The  Court :  I  know,  but  you  raised  certain  issues 
here.    I  think  they  have  a  right  to  combat  the  issue. 

Mr.  Corinblit:  I  certainly  don't  want  to  prevent 
the  defendants  from  combatting  any  issue  we  have 
raised. 
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The  Court:  Objection  overruled.  It  may  be  re- 
ceived in  evidence.  [537] 

Mr.  Mitchell :  We  offer  this  on  redirect  examina- 
tion, your  Honor. 

The  Court:    All  right. 

Mr.  Corinblit:  Did  I  understand  that  you  offer 
it  on  redirect? 

Mr.  Mitchell:    That  is  correct. 

The  Court:  You  called  the  witness  on  cross  ex- 
amination. 

^Ir.  Corinblit :    Yes,  your  Honor.    All  right. 

The  Clerk:     Loew's  Exhil)it  D-3. 

(The    exhibit   referred   to   was   received   in 
evidence  and  marked  as  Loew's  Exhibit  D-3.) 

The  Court:  I  might  explain  to  the  jury  here 
some  of  the  procedure  that  we  follow  in  courts.  The 
plaintiff  ordinarily  presents  his  evidence  first.  He 
calls  his  witnesses  first  and  presents  his  case,  but 
under  the  rules  of  court  the  plaintiff  has  a  right 
to  call  the  defendant  as  an  adverse  witness  or  as  a 
hostile  witness.  Ordinarily  the  plaintiff,  when  he 
calls  a  witness,  can't  cross  examine  his  witness.  He 
can't  lead  the  witness.  But  when  he  calls  an  ad- 
verse witness,  he  can  cross  examine  that  witness 
and  he  can  lead  that  witness.  He  can  bring  out  in 
any  way  he  wants  to  the  testimony  of  that  witness. 

This  witness  was  called  by  the  plaintiff  as  an 
adverse  and  hostile  witness.  This  is  one  of  the 
defendants'  witnesses.  [538]  Ordinarily,  if  he 
hadn't  been  called  by  the  plaintiff,  he  wouldn't 
show  up  in  this  case  maybe   for  another  two   or 
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three  weeks,  but  the  plaintiff  put  him  on  the  stand 
as  an  adverse  witness,  and  he  has  the  right  to  cross 
examine  him. 

Now  Mr.  Mitchell  is  taking  the  witness  on  re- 
direct and  supposedly  is  refuting  the  testimony 
or  clarifying  the  testimony  which  was  brought  out 
by  the  plaintiff  in  his  cross  examination  of  this  wit- 
ness. It  is  perfectly  legal.  It  is  only  a  question  of 
procedure.    There  is  nothing  wrong  with  it. 

Mr.  Mitchell:     Thank  you,  your  Honor. 

The  Court:    All  right,  Mr.  Mitchell. 

Q.  (By  Mr.  Mitchell) :  Going  back  to  your 
March  conversation  with  Mr.  Schreiber,  did  he  tell 
you  whether  or  not  he  was  agreeable  to  that  7  day 
run  in  Inglewood- Westchester  area,  bidding  against 
the  La  Tijera,  Academy,  and  so  on? 

A.     Well,  he  did. 

Q.     What  did  he  say?  A.     He  did  bid. 

The  Court:  No.  The  question  is  what  did  he 
say,  not  what  he  did. 

Q.  (By  Mr.  Mitchell)  :  What  did  he  say  back 
in  March,  1950? 

A.     Well,  I  don't  think  he  wanted  to 

The  Court:  No,  don't  tell  me  what  he  wanted  to 
do.    What  did  he  say?  [539] 

The  Witness:  I  really  don't  remember  what  he 
said.  You  now,  it's  hard  to  remember  back.  You 
have  all  these  theatres  to  look  after  and  if  you 
would  remember  the  conversations  with  every  man 
that  you  talk  to,  you  would  go  crazy.     I  can't  re- 
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member  everything  that  the  man  said,  but  what  he 

wanted 

Mr.  Corinblit:    Your  Honor,  now 

The  Court:  I'm  sorry.  You  can  give  the  sub- 
stance of  the  conversation.  You  can't  tell  what  he 
wanted  because  that  is  a  conclusion.  What  did  he 
say? 

Q.  (By  Mr.  Mitchell)  :  Did  he  tell  you  what  he 
said  he  wanted? 

A.    He  said  he  wanted  7  days. 

Q.     Without  bidding? 

A.  He  said  he  wanted  first  run  in  the  city  of 
Los  Angeles,  that  is  what  he  first  said,  and  I 
wouldn't  give  it  to  him. 

Then  he  wanted  to  run  day  and  date  with  Ingle- 
wood,  and  I  said,  "Well,  all  right,  if  you  want  to 
run  day  and  date  with  Inglcwood,  you  are  in  the 
same  area.  I  will  let  you  bid  the  same  as  they  bid 
in  Inglewood." 

That's  the  conversation  as  I  remember. 

Mr.  Mitchell:  All  right.  Returning  to  this  letter 
which  was  just  identified  and  which  has  been  ad- 
mitted in  evidence  as  defendant  Loew's  Exhibit 
D-3,  I  would  like  to  read  it  [540]  now,  your  Honor. 

The  Court:    All  right. 

Mr.  Mitchell :  This  is  on  the  letterhead  of  Metro- 
Gold  wyn-Mayer,  office  of  George  A.  Hickey,  dated 
August  31,  1950,  to  Mr.  Marco  Wolff,  Fanchon  & 
Marco,  Inc.,  6838  Hollywood  Boulevard,  Los  Ange- 
les 28,  California. 
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"Dear  Marco : 

"Confirming  our  conversation  in  my  office  yes- 
terday, we  shall  be  glad  to  grant  you,  if  you  so 
desire,  the  opportunity  of  bidding  competitively  for 
exhibition  of  our  product  between  your  Paradise 
Theatre  and  the  first  run  theatres  in  Inglewood, 
California,  for  an  availability  of  7  days  after  Los 
Angeles  first  run  closing. 

"We  shall  await  word  from  you  before  proceed- 
ing further  in  the  matter. 

"Kindest  regards, 

"Sincerely, 

''George  A.  Hickey." 

Mr.  Corinblit:  May  we  have  the  date  on  that 
again,  counsel? 

Mr.  Mitchell:    That  is  August  31,  1950. 

Mr.  Corinblit:    Thank  you. 

Q.  (By  Mr.  Mitchell) :  Now,  commencing  in 
September,  1950 — this  was  after  the  opening  of  the 
Paradise,  right?  [541]  A.    Yes. 

Q.  On  the  picture  Life  of  Her  Own,  to  whom 
were  requests  for  bids  sent? 

A.  They  were  sent  to  the  Paradise,  La  Tijera, 
United  Artists,  Fox,  Fifth  Avenue,  and  Academy. 

Q.    And  which  theatres  put  in  bids? 

A.  The  Paradise,  La  Tijera,  United  Artists,  and 
Academy.  [542] 

Q.     And  which  theatre  won  the  bid? 

A.     The  Academy. 

Mr.  Corinblit:  Just  a  minute,  counsel.  I  take 
the  question  is  taken  from  the  document  to  which 
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theatre  was  the  picture  awarded.    Is  that  the  ques- 
tion?    Your   question   was   to   which   theatre   the 
picture  was  awarded,  is  that  right? 

Mr.  Mitchell:  Yes.  I  said:  "Which  theatre  won 
the  bid"  is  what  I  think  I  said,  but  they  both  mean 
the  same  thing.    And  he  said,  ''Academy." 

Mr.  Corinblit:    All  right. 

Q.  (By  Mr.  Mitchell) :  That  picture  is  Life  of 
Her  Own?  A.     That  is  right. 

Q.  All  right.  Xow,  I  have  here  a  record  of 
Loew's  Incorporated.  Do  you  recognize  this  rec- 
ord? A.     I  do. 

Q.     TThat  is  it?  A.     That  is  the  bid 

Q.    Bid  summary?  A.     Bid  summary,  yes. 

Q.  Can  you  tell  me  from  this  record  what  the 
Academy  bid? 

A.  Yes.  The  Academy  bid  $4,025  guarantee, 
plus  70  per  cent  in  excess  of  $10,500,  less  cost  of 
second  feature. 

Q.     What  did  the  Paradise  bid?  [543] 

A.  The  Paradise  bid  14  days,  40  per  cent  of  the 
gross,  less  cost  of  second  feature. 

Q.    Well,  the  Academy  bid  14  days,  too? 

A.     14  days. 

Q.  And  til  at  means  they  will  play  the  picture 
14  days?  A.    Yes. 

Q.    Which  is  the  best  bid? 

A.     Oh,  the  Academy,  of  course. 

Q.  All  right.  Now,  the  next  picture  is  Toast  of 
New  Orleans.  To  whom  were  requests  for  bids 
sent? 
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A.     The    Paradise,    La    Tijera,    United   Artists, 
Fox,  Fifth  Avenue  and  Academy. 

Q.     Who  put  in  bids? 

A.     United  Artists  and  Fifth  Avenue. 

Q.     Who  won  the  bid?  A.     United  Artists,    y 

Q.    All  right.    The  next  picture  is  Right  Cross.    " 
To  whom  were  requests  for  offers  sent? 

A.     Paradise,   La   Tijera,   United  Artists,   Fox,     i 
Fifth  Avenue  and  Academy.  H 

Q.     Who  put  in  bids? 

A.     United  Artists  and  Fox. 

Q.     And  who  won  the  bid?  A.    Fox. 

Q.     The  next  picture  is  Devil's  Doorway.  [544] 

A.     Paradise, 

Q.     These  are  the  ones  to  whom  requests  for  bids 
were  sent?  A.     That  is  right. 

Q.     All  right. 

A.     Paradise,   La   Tijera,   United  Artists,   Fox, 
Fifth  Avenue  and  Academy. 

Q.    Which  theatres  submitted  offers? 

A.     United  Artists  and  the  Fox. 

Q.     Which  theatre  won  the  bid? 

A.     United  Artists. 

Q.     The  next  picture  is  Next  Voice  You  Hear. 
To  which  theatres  were  requests  for  offers  sent  ? 

A.     Paradise,   La   Tijera,   United   Artists,  Fox, 
Fifth  Avenue  and  Academy. 

Q.     Which  theatres  put  in  bids? 

A.     Paradise,  United  Artists  and  Fifth  Avenue. 

Q.     Which  theatre  won  the  bid  ? 

A.     Fifth  Avenue. 

Q.     What  did  the  Fifth  Avenue  bid? 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      475 

(Testimony  of  George  A.  Hickey.) 

A.     The  Fifth  Avenue 

Q.     By  reference  to  the  bid  records. 

A.  The  Fifth  Avenue  bid  7  to  14  days.  That 
means  they  could  take  it  off  in  7  days,  $1050  guaran- 
tee for  the  run  against  first  week  35  per  cent  to 
$3000,  66%  over,  [545]  less  cost  of  second  feature 
and  give  aways. 

Playing  time  in  excess  of  7  days  iDercentage  slid- 
ing scale  see  attached,  less  cost  of  second  feature 
and  give  aways. 

Run  will  be  continued  14  days  so  long  as  daily 
gross  equals  or  exceeds  300  per  tenth. 

Q.  Xow,  from  the  Fifth  Avenue  you  got  a  guar- 
antee and  what  does  this  mean,  35  per  cent  to  $3000 "? 

A.  Well,  it  means  that  you  get  35  per  cent  up  to 
$3000  and  then  if  you  go  over  that  you  get  66% 
over. 

Q.    All  right.    Now,  what  did  the  Paradise  bid? 

A.  The  Paradise  bid  7  days,  35  per  cent  less  the 
cost  of  the  second  feature. 

Q.    What  is  the  better  bid? 

A.    Why,  this  here,  of  course. 

Q.     You  are  pointing  to 

A.     Fifth  Avenue. 

The  Court:  Now,  may  I  interrupt  for  just  a 
moment. 

You  used  a  new  term.  I  think  you  should  tell 
the  jury  what  you  mean.  What  do  you  mean  by 
"give   away?" 

The  Witness:  Well,  you  see  a  theatre,  some  of 
them  give  away  dishes. 
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The  Court:    Automobiles. 

The  Witness :  And  some  of  them  give  away  auto- 
mobiles, yes. 

And  they  take  the  cost  of  that  automobile  or  those 
[546]  dishes  and  they  add  it  to  their  expenses. 

Now,  if  there  is  an  automobile  given  away,  they 
divide  that  into  about  25  or  30  theatres,  and  so 
much  would  ])e  allotted  to  each  theatre  to  make  up 
the  $3000  or  $4000  or  whatever  they  paid  for  it. 

If  this  theatre  was  charged  up  with  $300,  why, 
they  would  put  that  in  and  if  another  theatre  was 
capable  of  doing  a  lot  more  business,  why,  they 
might  make  him  take  $800.  And  another  one  $100 
and  another  one  $125  and  another  one  $150  and  so 
on  until  they  made  up  the  whole  $4000  or  $3000  or 
whatever  it  might  be. 

And  that  is  what  they  mean  by  "give  aways." 

The  Court:  The  cost  of  the  give  away  is  added 
to  the  expense  of  running  the  theatre^ 

The  "Witness:    That  is  right. 

Q.  (By  Mr.  Mitchell)  :  The  expense  of  running 
the  theatre  has  something  to  do  with  this  sliding 
scale  ? 

A.  Oh,  yes.  Most  exhibitors — they  put  a  profit 
in  their  sliding  scale  and  that  is  the  reason  we 
don't  like  some  of  those  sliding  scales,  and  that  is 
the  reason  we  have  so  much  trouble  with  exhibitors, 
because  when  we  play  on  a  sliding  scale,  the  sliding 
scale  generally  starts  at  25  per  cent  and  the  ex- 
hibitor will  tell  you  that  his  break-even  figure  is 
25  per  cent,  but  it  is  not  the  break-even  figure.  They 
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have  got  a  profit  in  there.     They  have  got  a  profit 

and  [547]  we  have  got  nothing,  see. 

The  Court:  Then  it  is  a  contest,  is  it,  between 
the   distributor  and  the   exhibitor? 

The  Witness:    That  is  correct,  sir. 

Q.  (By  :Mr.  Mitchell):  All  right.  The  next 
picture  after  the  Next  Voice  You  Hear  is  the  pic- 
ture called  Miniver  Story. 

A.  Well,  the  ones  that  bid  on  that  was  the 
Paradise,  La  Tijera 

Q.  I  want  the  ones  to  whom  requests  for  bids 
were  sent. 

A.  That  is  what  I  meant,  I  am  sorry.  Paradise, 
La  Tijera,  United  Artists,  Fox,  Fifth  Avenue  and 
Academy. 

Q.    Which  ones  bid? 

A.  The  Paradise  bid,  the  La  Tijera  and  United 
Artists  and  the  Fox. 

Q.    Which  one  won  the  bid? 

A.     La  Tijera  got  the  bid. 

Mr.  Westbrook:  There  are  two  on  one  sheet 
there. 

Mr.  Mitchell:    Oh,  yes,  I  see.    All  right. 

Q.     Now,  the  La  Tijera  bid  what? 

A.  Well,  the  La  Tijera  bid  7  days,  40  per  cent 
for  the  first  five-tenths,  35  per  cent  for  the  second 
five-tenths,  less  cost  of  second  feature. 

"Will  hold  over  as  long  as  gross  equals  or  ex- 
ceeds 300  per  tenth.''  [548] 

Q.  Now,  these  tenths  are  what?  Somebody  ex- 
plained here  that  it  was  the  weekend  or  the  entire 
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week  being  divided  into  ten  parts  ?  A.    Yes. 

Q.  With  most  of  the  tenth  accounted  for  by 
Saturday  and  Sunday.  A.     That  is  correct. 

Q.  Now,  that  is  40  per  cent  of  the  first  five- 
tenths  and  35  per  cent  of  the  second  five-tenths? 

A.  Yes.  Let  me  explain  to  you  what  "tenths" 
mean.    I  think  it  is  important. 

Q.     All  right. 

A.  Monday,  Tuesday,  Wednesday  and  Thursday 
is  one-tenth  of  the  week. 

The  Court:    Each  day  is  one-tenth? 

The  Witness:  Each  day — Monday,  Tuesday, 
Wednesday,  Thursday  and  Friday,  one-tenth.  Sat- 
urday is  two  and  Sunday  is  three.  That  makes  up 
the  ten  tenths. 

Q.  (By  Mr.  Mitchell)  :  All  right.  On  the  Mini- 
ver Story  the  La  Tijera  wins  the  bid  with  40  per 
cent  for  the  first  five-tenths,  35  per  cent  for  the 
second.    What  did  the  Paradise  bid? 

A.  The  Paradise  bid  7  days,  35  per  cent  less 
cost  of  second  feature. 

Q.    Which  is  the  better  bid?  [549] 

A.     Why,  the  La  Tijera. 

The  Court:  Now,  Mr.  Hickey,  these  bids  say 
"less  cost  of  second  feature." 

As  a  general  rule,  the  second  feature  is  sold  upon 
a  flat  basis,  $25,  $50  or  $100? 

The  Witness:    That  is  correct. 

The  Court:    As  a  general  rule. 

The  Witness :  And  in  some  of  these  we  found — 
in  some  of  these  we  found,  some  of  these  where 
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the  exlii])itor — when  we  sell  a  picture  flat,  some  of 
the  exhibitors  will  take  a  figure — we  will  take  a 
figure  and  say  "We  will  sell  it  at  $500",  and  they 
say,  "That  is  more  than  we  ever  paid  for  any- 
thing," but  when  we  get  one  of  these  things,  where 
they  say  "Less  cost  of  second  feature,"  they  take, 
oh,  $300  and  say,  "I  had  to  pay  $800  for  that." 

Q.  (By  Mr.  Mitchell)  :  It  is  a  hard  life,  Mr. 
Hickey.  All  right.  The  next  picture  is  To  Please 
The  Lady.    From  whom  were  bids  requested? 

A.  The  bids  were  requested  from  the  Paradise, 
La  Tijera,  United  Artists,  Fox,  Fifth  Avenue  and 
Academy. 

Q.     Who  put  in  bids  ? 

A.  Paradise,  La  Tijera,  United  Artists  and  Fifth 
Avenue. 

Q.     ^^o  won  the  bid?  A.     Fifth  Avenue. 

Q.     I  have  trouble  with  these  things. 

A.     We  have  trouble  with  them  all  the  time. 

Q.  All  right.  Fifth  Avenue  wins  the  bid  on  To 
Please  The  Lady.    What  kind  of  bid? 

A.  Well,  they  bid  21  days  including  Thanksgiv- 
ing Day,  $3825  guarantee  plus  70  per  cent  in  ex- 
cess of  $9,500,  less  cost  of  second  feature  and  give 
aways. 

Q.     What  did  the  Paradise  bid? 

A.  The  Paradise  bid  7  days  less  cost  of  second 
feature. 

Q.     Which  was  the  better  bid? 

A.  Why,  the  Fifth  Avenue,  of  course.  Thanks- 
giving Day  is  as  good  as  any  three  days. 
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Q.  All  right.  The  next  picture  is  King  Solo- 
mon's Mines.  To  whom  were  requests  for  bids 
sent? 

A.  The  Paradise,  the  Academy,  La  Tijera, 
United  Artists,  Fifth  Avenue  and  Fox. 

Q.    And  which  theatres  made  bids'? 

A.  Paradise,  La  Tijera,  United  Artists  and 
Fifth  Avenue  and  the  Fifth  Avenue  got  the  picture. 

Q.  All  right.  Now,  on  King  Solomon's  Mines, 
what  did  the  Fifth  Avenue  bid? 

A.  Well,  the  Fifth  Avenue  bid  14  to  21  days 
if  available  on  or  before  Christmas  Day.  Playing 
time,  including  Christmas  Day,  New  Year's  Eveu 
and  New  Year's  Day,  $5100  guarantee  against  50 
per  cent  to  $12,000,  and  75  per  cent  [551]  thereafter, 
less  cost  of  second  feature  and  give  aways. 

Q.    All  right.    What  did  the  Paradise  bid? 

A.  The  Paradise  bid  14  days,  50  per  cent  of  the 
gross  less  cost  of  second  feature  and  if — or 

Q.     If  any. 

A.  Or  Gone  With  The  Wind.  Terms  of  70  per 
cent  for  two  weeks. 

Q.    With  a  guarantee? 

A.  With  a  guarantee  that  the  theatre  receive  ten 
per  cent  of  the  gross  as  profit. 

I  wish  somebody  would  give  me  a  profit. 

Q.    Which  is  the  better  bid? 

Mr.  Corinblit:  May  I  have  the  last  statement, 
please  ? 

(Statement  read  as  follows:     '^I  wish  some- 
body would  give  me  a  profit.") 
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Q.  (By  Mr.  Mitchell)  :  Which  is  the  better  bid, 
the  Paradise  or  the  Fifth  Avenue? 

A.     Why,  the  Fifth  Avenue. 

Mr.  Corinblit:  As  I  understand  it,  the  Paradise 
bid  was  70  per  cent  of  the  gross  ? 

Mr.  Mitchell:  That  isn't  quite  what  the  Para- 
dise bid  was.  He  wants  you  to  read  him  the  Para- 
dise bid  again. 

The  Witness:  14  days,  50  per  cent  of  the  gross 
less  cost  of  second  feature,  if  any,  or  Gone  With 
The  Wind,  terms  70  per  cent  for  two  weeks.  [552] 

The  Court:     What  do  you  mean? 

Q.  (By  Mr.  Mitchell) :  With  a  guarantee  that 
tlie  theatre  receives  ten  per  cent  of  the  gross  as 
profit. 

A.     Xow,  that  makes  it  a  bad  bid. 

The  Court:  What  do  you  mean  by  Gone  With 
The  Wind?  How  did  Gone  With  The  Wind  get  into 
this  picture? 

The  Witness:  Well,  you  see  we  sold  Gone  With 
The  Wind,  your  Honor,  on  70  per  cent  of  the  gross 
and  guaranteed  the  exhibitor  that  he  would  receive 
ten  per  cent  of  the  gross  as  profit.  In  other  words, 
we  guarantee  him  a  profit  because  we  knew  that 
that  picture  was  a  terrific  picture  and  would  give 
him  a  profit,  so  we  guaranteed  it. 

Q.  (By  Mr.  Mitchell) :  What  does  that  do  to 
the  bid  here  on  King  Solomon's  Mines?  Do  you 
think  guarantee  of  ten  per  cent  is  a  good  bet  for 
the  distributor? 

A.     I  do  not  know — for  the  distributor? 
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Q.    Yes. 

A.     No,  I  wouldn't  say  so. 

Q.  Without  the  guarantee  the  Paradise  was  will- 
ing to  bid  what  per  cent*? 

A.  50  per  cent,  14  days,  50  per  cent  of  the  gross 
less  cost  of  second  feature. 

Q.  And  without  any  guarantee  the  Fifth  Avenue 
gives  you  a  guarantee  of  how  many  dollars'? 

A.    $5100.   [553] 

Q.    And  then  what  kind  of  percentage? 

A.  50  per  cent  to  $12,000  and  75  per  cent  there- 
after, which  makes  it  a  much  better  bid.  We  are 
sure  of  $5100. 

Q.  All  right.  The  next  picture  is  Dial  1119.  To 
whom  were  requests  for  bids  sent  ? 

A.  Paradise,  La  Tijera,  United  Artists,  Fox, 
Fifth  Avenue  and  Academy.  [554] 

Q.    And  who  sent  in  bids  ? 

A.     United  Artists  and  Fox. 

Q.    Who  won  the  bid?  A.     Fox. 

Q.  The  next  picture  is  Two  Weeks  With  Love. 
To  whom  were  requests  first  sent? 

A.  Paradise,  La  Tijera,  United  Artists,  Fox, 
Fifth  Avenue,  and  Academy. 

Q.     Who  sent  in  bids? 

A.    Paradise  and  the  United  Artist's. 

Q.    Who  won  the  bid?  A.    United  Artists. 

Q.  All  right.  What  did  the  United  Artists  bid 
for  Two  Weeks  With  Love? 

A.     The  United  Artists  bid  $2,750  guarantee  for 
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14  days,  the  first  week  50  per  cent  to  $5,050,  and 

65  per  cent  less  cost  of  second  feature. 

Q.     It  is  then  65  per  cent'? 

A.     Then  65  per  cent  less  cost  of  second  feature. 

Second  week  35  per  cent  to  $4,250,  then  65  j)er 
cent  less  cost  of  second  feature. 

The  Paradise  bid  14  days,  first  week  40  per  cent, 
second  week  30  per  cent,  less  cost  of  second  feature, 
and  the  letter  stated  when  he  sent  in  his  bid  that 
he  wanted  clearance  over  the  La  Tijera  Theatre. 

Q.  All  right.  Which  was  the  best  of  those  two 
bids?  A.     Oh,  the  United  Artists,  of  course. 

Q.  Now,  that  bid  request  was  sent  out  December 
11,  1950,  is  that  correct?  A.     That's  right. 

The  Court:  It  appears  from  your  exhibit  that 
after  that  date  no  other  requests  for  bids  were  sent 
to  the  Paradise. 

Mr.  Mitchell:  That  is  what  we  are  coming  to, 
that's  right. 

The  Court:    All  right. 

Q.  (By  Mr,  Mitchell)  :  Do  you  recall  having  a 
conversation  with  Mr.  Schreiber  in  the  neighbor- 
hood of  December,  1950  with  respect  to  what  avail- 
ability he  wanted?  A.    Yes. 

Q.  I  will  show  you  a  memorandum  which  is 
marked  Defendant  Loew's  Exhibit  E-3 

Mr.  Mitchell:  I  don't  know  whether  you  have 
seen  these.  Well,  I  know  you  have  seen  them  at 
some  time. 

Mr.  Corinblit:  I  would  like  to  see  them  if  you 
are  using  them. 
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Mr.  Westbrook :    I  can  provide  him  with  copies. 

Mr.  Mitchell:    All  right. 

Q.  (By  Mr.  Mitchell) :  which  is  a  memo- 
randum from  Mr.  Aspell  to  Mr.  Ed  Urschel,  which 
is  directed  also  to  your  [556]  attention,  and  ask  you 
whether  that  helps  you  fix  the  date  of  this  conver- 
sation with  Mr.  Schreiber. 

Mr.  Corinblit:  Your  Honor,  just  for  the  sake  of 
procedure,  could  we  have  the  question  first  as  to 
what  the  date  was,  and  then  the  question  of  refresh- 
ing recollection,  because  there  isn't  a  thing  in  this 
document  which  refers  to  the  date. 

Mr.  Mitchell:    The  document  is  dated. 

Mr.  Corinblit:  There  is  no  question  whether  or 
not  Mr.  Hickey  remembers  the  date.  I  think  what 
is  happening  is  Mr.  Hickey  is  reading  the  docu- 
ment and  working  it  into  the  dates. 

The  Court :  He  has  a  right  to  read  the  document 
to  refresh  his  memory. 

Mr.  Corinblit:  He  had  not  stated  prior  thereto, 
your  Honor,  that  he  didn't  have  a  memory  on  the 
subject. 

The  Court :    Do  you  remember  the  question  ? 

Q.  (By  Mr.  Mitchell)  :  I  want  to  know  the  date 
when  you  talked  to  Mr.  Schreiber  about  it. 

A.  Well,  it  was  around  that  date.  I  don't  re- 
member the  exact  date. 

Q.  I  know,  but  you  can  tell  from  the  memoran- 
dum about  when  it  Avas.  The  memorandum  is  dated 
December  12,   1950.     Now,   can  you  fix  this   con- 
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versation  with  Mr.  Schreiber  with  relation  to  the 

memorandum?  [557] 

A.  Well,  it  must  have  been  around  that  date.  It 
must  have  been  around  the  20th  or  the  18th  or  19th. 

Q.  All  right.  In  substance,  what  did  Mr.  Schrei- 
ber say  to  you  in  this  conversation? 

A.  Well,  he  didn't  want  to  bid  any  longer.  He 
wanted  to  get  a  clearance  that  would  be  satisfac- 
tory to  him.  So  we  gave  him  21  days,  and  he 
seemed  satisfied. 

Q.  Does  this  memorandum  w^hich  I  have  just 
shown  you.  Defendants'  Exhibit,  Loew's  E-3,  have 
anything  to  do  with  this  conversation  with  Mr. 
Schreiber? 

A.  Yes.  I  discussed  it — after  Mr.  Schreiber  dis- 
cussed it  with  me,  I  discussed  it  with  my  manager 
and  so  we  gave  him  that  clearance  and  he  was  sat- 
isfied with  it. 

Q.  He  went  ahead  and  played  pictures  on  that 
clearance?  A.     That's  right. 

Q.    21  days  after  Los  Angeles? 

A.     That's  right,  and  he  seemed  satisfied. 

Mr.  Mitchell:  I  will  offer  Defendants'  Exhibit 
E-3. 

Mr.  Corinblit:  I  will  object  to  the  offer  in  evi- 
dence. It  is  a  memorandum  between  two  third  par- 
ties. 

The  Court:  That  may  be  perfectly  true,  but 
under  the  rules  it  is  admissible,  is  it  not? 

Mr.  Mitchell:  It  is  sent  to  Hickey 's  attention, 
among  others. 
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The  Court:  Was  this  memorandum  made  at 
about  that  [558]  date,  12/20/50? 

The  Witness:    Yes. 

The  Court:  Was  it  kept  in  the  files  of  Metro- 
Go]  dwyn-Mayer  ? 

The  Witness :    Yes. 

The  Court :  Was  it  customary  to  make  memoran- 
dums like  this? 

The  Witness:  Oh,  yes.  We  always  made  memo- 
randums of  exhibitors  that  come  in  when  we  were 
having  a  discussion  or  dispute  about  anything.  Not 
only  that  but  when  some  of  them  come  in  my  ofl&ce, 
the  minute  they  leave  I  call  my  secretary  and  I  have 
her  write  down  everything  that  was  said  and  I  put 
it  away. 

Mr.  Corinblit:  Your  Honor,  this  is  the  problem. 
It  is  true  there  is  a  rule  of  law  which  permits  rec- 
ords in  the  ordinary  course  of  business  to  be  admit- 
ted under  the  business  records  rule,  depending  upon 
the  party  offering,  but  you  do  not  have  the  ordinary 
rule  providing  that  self-serving  statements  may  be 
offered  by  a  party. 

The  Court:  I  disagree  with  you.  All  you  have 
to  do  is  show  it  is  kept  in  the  ordinary  course  of 
business  and  made  at  the  time  of  the  transaction 
and  it  is  admissible. 

Mr.  Corinblit:  Your  Honor,  that  would  permit 
a  large  organization  to  create  its  own  records. 

The  Court:  That  may  be  perfectly  true,  but  it 
has  [559]  been  admissible  time  after  time. 

Mr.  Corinblit:  We  will  object  to  it  on  that 
ground,  your  Honor. 
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The  Court:  Overruled.  But  may  I  ask  a  ques- 
tion?   Wlio  is  T.  J.  Aspell,  Jr  J 

The  Witness:  He  is  my  manager  there  in  the 
ofl&ce. 

The  Coui-t:    It  may  be  received  in  evidence. 
The  Clerk:     Loew's  Exhibit  E-3. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Defendant's  Loew's  Ex- 
hibit E-3.) 
The  Court:    Do  you  want  to  read  it  to  the  jury? 
Mr.  Mitchell:     Yes.     I  am  going  into  another 
document,  so  may  I  read  it  from  here? 

The  Court:    Yes.  [560] 
»  *  ♦  *  * 

Q.  (By  Mr.  Mitchell) :  After  these  December 
discussions  or  this  discussion  between  you  and  Mr. 
Schreiber,  did  you  then  serve  him  on  a  21-day  avail- 
ability? A.     I  did. 

Q.     Serve  Mr.   Schreiber?  A.     I  did. 

Q.     The  Paradise  Theatre?  A.    Yes. 

Q.  Did  you  send  him  bids  for  the  7  day  avail- 
ability? A.     I  did. 

Q.  Maybe  you'd  better  look.  Let's  take  Pagan 
Love  Song  where  you  sent  out  bids  on  December 
20,  1950.  To  what  theatres  did  you  send  requests 
for  bids? 

A.  We  sent  the  La  Tijera,  the  United  Artists, 
the  Fox,  Fifth  Avenue,  the  Academy.  We  didn't 
send  him. 

Q.    What  theatres  bid?  A.     Fifth  Avenue. 

Q.    Only?  A.     Only  Fifth  Avenue. 

Q.     And  to  whom  did  you  award  the  bid? 
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A.    To  Fifth  Avenue. 

Q.  The  next  picture  on  January  2,  1951,  was 
Mrs.  O'Malley  and  Mr.  Malone.  To  what  theatres 
did  you  send  requests  or  offers  on  that  picture"? 

A.  La  Tijera,  United  Artists,  the  Fox,  Fifth 
Avenue  and  Academy. 

Q.    What  theatres  sent  in  bids  ? 

A.  La  Tijera,  United  Artists  and  Academy,  and 
La  Tijera  got  it. 

Q.  The  next  picture,  Grounds  For  Divorce,  on 
which  requests  for  bids  were  sent  out  January  6, 
1951,  to  which  theatres  did  you  send  requests  for 
offers? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Ave- 
nue and  Academy. 

Q.    And  which  submitted  offers? 

A.    La  Tijera,  United  Artists  and  Fifth  Avenue. 

Q.    Which  theatre  won  the  bid? 

A.    La  Tijera. 

Q.  The  next  picture  on  which  requests  for  bids 
were  sent  out  on  the  same  day.  Watch  the  Birdie, 
which  theatres  were  requests  sent? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Ave- 
nue and  [563]  Academy. 

Q.     Which  theatres  bid? 

A.  La  Tijera,  United  Artists  and  Academy,  and 
La  Tijera  got  it. 

Q.  The  next  picture,  January  19,  1951,  request 
for  bids  were  sent  out  for  Kim,  and  to  whom  were 
requests  sent? 

A.  La  Tijera  and  United  Artists,  Fox,  Fifth 
Avenue  and  Academv. 
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Q.    Which  theatres  made  offers'? 

A.  La  Tijera,  the  United  Artists  and  the  Fifth 
Avenue. 

Q.     And  which  theatre  won  the  bid? 

A.     United  Artists. 

Q.  The  next  picture  was  Magnificent  Yankee,  for 
which  requests  for  bids  were  sent  out  on  January 
25,  1951,  to  which  theatres'? 

A.  La  Tijera,  Ignited  Artists,  Fox,  Fifth  Ave- 
nue and  Academy. 

Q.    Which  theatre  won  the  bid? 

A.     The  Academy 

Q.     Excuse  me.    Which  theatres  made  a  bid*? 

A.     The  Academy. 

Q.     And  did  you  award  it  to  the  Academy? 

A.  No.  We  negotiated  a  deal  and  we  awarded 
it  to  the  United  Artists. 

Q.     That  is,  you  rejected  the  Academy  bid?  [564] 

A.  We  rejected  all  the  bids  and  renegotiated,  the 
same  as  we  do  in  lots  of  situations.  [565] 

Q.  The  next  picture  Cause  For  Alarm.  Requests 
were  sent  out  on  February  6,  1951.  To  which  thea- 
tres requests  sent? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q,     Which  theatres  made  bids? 

A.     Fifth  Avenue  and  Fifth  Avenue  got  it. 

Q.  The  next  picture  Three  Guys  Named  Mike, 
February  20,  1951.  To  which  theatres  were  requests 
for  offers  sent? 
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A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q.     And  which  theatre  submitted  an  offer? 

A.    United  Artists  and  United  Artists  got  it.        M 

Q.  The  next  picture  Vengeance  Valley,  Feb- 
ruary 20,  1951.  To  which  theatres  did  you  send  re- 
quests for  offers  ? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q.    Which  theatres  made  offers'? 

A.     United  Artists  and  Fifth  Avenue. 

Q.     Which  theatre  got  the  bid? 

A.     Fifth  Avenue. 

Q.  The  next  picture  is  Royal  Wedding,  March 
10,  1951.  Which  theatres  did  you  request  offers 
from? 

A.     La  Tijera,  Fox,  Fifth  Avenue  and  Academy. 

Mr.  Westbrook:  Mr.  Hiekey,  will  you  speak  up 
a  little  [566]  bit.  I  think  his  voice  is  dropping. 

The  Witness:    I  am  getting  a  little  hoarse. 

Q.  (By  Mr.  Mitchell) :  Which  theatre  made 
offers?  A.     United  Artists  and  the  Fox. 

Q.    Which  theatre  got  the  bid? 

A.     United  Artists. 

Q.  All  right.  The  next  one  is  Inside  Straight, 
March  10,  1951. 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q.     Which  ones  made  offers? 

A.     United  Artists  and  Academy. 
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Q.    Which  one  got  the  bid? 

A.    United  Artists. 

Q.  The  next  one  is  Father's  Little  Dividend.  The 
same  theatres  you  sent  offers  to? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q.    And  the  ones  who  submitted  offers? 

A.  United  Artists  and  Fifth  Avenue  and  the 
United  Artists  got  it. 

Q.  The  next  one  is — well,  before  we  come  to  the 
next  one  let  me  show  you  a  letter,  defendant  Loew's 
Exhibit  G-5,  a  letter  from  Syd  Lehman  to  Thomas 
J.  Aspell,  Jr. 

Have  you  seen  this  letter  before?  [567] 

A.    Yes. 

Q.    Was  it  called  to  your  attention  at  the  time  ? 

A.    Yes,  sir. 

Q.    Who  is  Syd  Lehman? 

A.    He  is  the  buyer  for  the  Paradise. 

Q.     After  Marco  ceased  being  the  buyer? 

A.     That  is  correct. 

Mr.  Mitchell :  I  will  offer  this  letter  in  evidence, 
you  Honor. 

Mr.  Corinblit:  Your  Honor,  I  have  the  same  ob- 
jection. It  is  outside  the  scope  of  the  direct  exam- 
ination. May  I  have  a  continuing  objection  to  this 
sort  of  evidence  ? 

The  Court:  Yes,  the  same  objection  and  the  same 
ruling.  It  will  be  admitted  in  evidence. 

Mr.  Mitchell :    May  I  read  the  letter  in  evidence  ? 
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The  Clerk :    Will  you  let  me  mark  it,  please  ? 
Loew's  Exhibit  G-5  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Loew's  Exhibit  G-5  and  received  in 
evidence.) 
Mr.  Mitchell:     Before  I  read  it,  Mr.  Hickey,  I 
will  show  you  a  letter  dated  April  9,  1951,  appar- 
ently in  reply  to  this  letter.  It  is  from  Mr.  Aspell 
to  Mr.  Lehman  and  I  will  ask  you  if  you  have  seen 
that  letter  before.  A.    Yes. 

Q.    And  that  was  sent  by  Loew's  or  by  Aspell? 
A.     Aspell,  yes. 

Q.     Did  he  discuss  it  first  with  you? 
A.     They  have   to  discuss   everything  like   that 
with  me. 

Mr.  Mitchell:    I  will  offer  in  evidence  this  letter 
which  is  marked  Defendant  Loew's  Exhibit  G-12. 
Mr.  Corinblit:    Same  objection. 
The   Court:     Same   objection,   same   ruling,   and 
received  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant Loew's  Exhibit  G-12  and  received  in 

evidence)   [569] 
***** 

Q.  (By  Mr.  Mitchell) :  Did  you  ever  have  any 
requests  thereafter  from  Mr.  Lehman  or  from  the 
Paradise  Theatre  for  the  right  to  a  7-day  run  [571] 
on  bid  ?  A.     No,  I  don't  think  we  did. 

Q.  He  speaks  of  Born  Yesterday.  That  picture 
is  a  picture  of  what  company? 
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A.     Born  Yesterday? 

Q.     Do  you  remember  that? 

A.    Might  be  one  of  ours.  We  had  a  lot  of  them. 

Q.  Do  you  remember  that  being  a  Colmnbia  pic- 
ture with  Judy  Holliday? 

A.     I  don't  remember. 

Q.     Or  don't  you  ever  see  any  pictures? 
fc     A.     I  don't  remember  those  pictures. 

Q.     All  right.  I  think  we  left  off,  then,  in  March. 

The  next  picture  that  you  offered  was  Painted 
Hills.  You  offered  it  to  whom? 

A.  We  offered  it  to  the  La  Tijera,  United  Ar- 
tists, Fox,  Fifth  Avenue  and  the  Academy. 

Q.    Did  you  get  any  bids?  A.     No. 

Q.     Get  any  play?  A.    I  don't  think  so. 

Q.    Was  that  one  of  your  good  pictures? 

A.     That  was  one  of  those  problems  we  had. 

Q.  All  right.  The  next  one  was  on  April  12, 1951, 
Soldiers  Three.  From  whom  did  you  ask  offers? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q.    From  whom  did  you  get  any  bids  ? 

A.    United  Artists. 

Q.    And  you  awarded  it  to  United  Artists? 

A.     That  is  correct. 

Q.  Now,  before  we  go  to  the  next  one  I  will 
show  you  a  letter  dated  May  4,  1951,  from  Mr.  Leh- 
man to  Mr.  Aspell.  Have  you  seen  that  before? 

A.    Yes,  I  have  seen  that  letter  before. 

Q.     And  the  reply  dated  May  18,  1951? 
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A.    Yes,  I  have  seen  that. 

Q.    Mr.  Lehman's  letter  was  received  and  Mr. 
AspelFs  letter  was  sent  at  that  time? 
A.     That  is  right. 

Mr.  Mitchell:    I  will  offer  in  evidence  Mr.  Leh- 
man's letter  of  May  4,  1951,  which  is  marked  De- 
fendant Loew's  Exhibit  G-16. 
Mr.  Corinblit:    Same  objection. 
The  Court:     Same  ruling. 
The  Clerk:    Loew's  Exhibit  G-16  in  evidence. 
(The  document  referred  to  was  marked  De- 
fendant Loew's  Exhibit  G-16  and  received  in 
evidence.)   [573] 
Mr.  Mitchell:     I  mil  offer  in  evidence  Mr.  As- 
pell's  reply  dated  May  18,  1951,  which  is  marked 
Loew's  Exhibit  G-20. 

Mr.  Corinblit:     Same  objection. 

The  Court:    Same  ruling. 

The  Clerk:    Loew's  Exhibit  G-20. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Defendant  Loew's   Ex- 
hibit G-20.)  [574] 
***** 

Q.  (By  Mr.  Mitchell)  :  Did  Mr.  Schreiber  then 
request  the  right  to  the  7  day  nm  on  a  bid? 

A.  Yes.  He  asked  me  for  a  7  day  run,  but  he 
didn't  want  to  bid. 

Q.    He  was  not  willing  to  bid? 

A.     He  was  not  willing  to  bid. 

Q.    Did  he  ask  you  to  send  him  bid  offers? 
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A.     No. 

Q.  All  right.  Then  the  next  picture  on  May  8, 
1951,  Go  For  Broke,  to  which  theatres  did  you  send 
requests  for  offers? 

A.  La  Tijera,  United  Artists,  Fox,  Fifth  Avenue 
and  Academy. 

Q.     And  which  theatres  put  in  bids?  [576] 

A.  United  Artists  and  the  Fifth  Avenue.  The 
United  Artists  got  the  picture. 

Q.  The  next  is  Home  Town  Story.  You  sent  re- 
quests for  bids  to  those  same  theatres  which  you 
named  before?  A.    Yes,  La  Tijera 

Q.    We  will  save  your  voice,  Mr.  Hickey. 

A.    All  right. 

Q.    Did  you  get  any  bids?  A.     None. 

Q.    What  did  you  do  with  the  picture? 

A.    We  negotiated  a  deal  in  the  Fifth  Avenue. 

Q.  The  next  picture  is  The  Great  Caruso.  You 
sent  out  offers  to  bids  to  those  same  theatres? 

A.    Yes. 

Q.     Which  ones  bid? 

A.     La  Tijera,  United  Artists  and  Fifth  Avenue. 

Q.    Which  one  won  the  bid? 

A.     United  Artists. 

Q.  The  next  picture,  No  Questions  Asked,  you 
sent  our  requests  to  bids  to  the  same  theatres  ? 

A.     Same  theatres? 

Q.    Which  theatres  bid?  A.    United  Aii;ists. 

Q.    Did  you  award  it  to  United  Artists? 

A.    No.  We  didn't  like  the  bid,  so  we  turned  it 
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down,  [577]  and  we  negotiated  a  deal  with  the  La 

Tijera. 

Q.     That  is  Bill  Kupper's  theatre? 

A.    Yes. 

Q.  The  next  one  is  Excuse  My  Dust.  You  sent 
out  requests  for  o:ffers  to  the  same  theatres? 

A.    Yes. 

Q.    Which  one  made  offers'? 

A.     United  Artists  and  Fifth  Avenue. 

Q.    Which  one  got  the  bid? 

A.    United  Artists. 

Q.  The  next  picture  is  Showboat.  We  are  now 
at  June  28,  1951.  You  sent  requests  for  offers  to 
the  same  theatres  ?  A.     Same  theatres. 

Q.  Had  Mr.  Schreiber  by  that  time  requested 
the  right  to  bid  in  the  Inglewood  area  ? 

A.     No. 

Q.    Which  theatres  made  bids? 

A.     United  Artists  and  Fifth  Avenue. 

Q.    Which  theatre  got  the  bid? 

A.     Fifth  Avenue. 

Q.  The  next  picture  was  Theresa  on  June  28, 
1951,  for  which  you  sent  requests  for  offers  to  the 
same  theatres?  A.    Yes. 

Q.     Which  theatres  bid? 

A.     United  Artists  and  Fifth  Avenue.  [578] 

Q.    Which  one  won  the  bid? 

A.     Fifth  Avenue. 

Q.  The  last  picture  on  this  schedule,  on  June  2, 
1951,  request  for  offers  were  sent  to  the  same  thea- 
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tres?  A.     Same  theatres. 

Q.     Which  theatres  bid? 

A.     United  Artists  and  Academy. 

Q.     AYhich  one  won  the  bid  ? 

A.    United  Artists. 

Q.  I  would  like  to  go  back  to  the  subject  matter 
of  first  run  Los  Angeles  for  a  minute,  not  Ingle- 
wood,  but  first  run  Los  Angeles.  You  have  told  me 
that  Mr.  Schreiber  requested  the  right  to  play  first 
run  Los  Angeles  day  and  date  with  the  showcase 
theatres,  do  you  recall  that?  A.     That  is  true. 

Q.  Did  any  other  suburban  theatres  ask  you  for 
this  right? 

A.  Yes.  We  had  requests  of  that  type  from  the 
Picwood  Theatre,  we  had  the  Meralta  Theatre  in 
Culver  City,  and  the  Southside  Theatre. 

Q.    Just  a  minute.  The  Picwood  is  in  Westwood? 

A 

Q 

A 

Q 

just 
A 

Q 

A 

had 

Q 

tion 
A 


The  Picwood  is  in  Westwood,  yes. 

And  the  Meralta  in  Culver  City? 

Culver  City. 

You  mentioned  the  Southside,  over  here  [579] 
outside  of  Ingle  wood  (indicating). 

Yes. 

Can  you  remember  any  others? 

Yes.  We  had — let  me  think  a  minute.  We 
other  requests. 

To  save  time,  let  me  refresh  your  recollec- 
How  about  the  La  Tijera? 

The  La  Tijera,  they  also  asked,  when  they 


built  that  theatre,  for  first  run,  too. 
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Q.     First  run  Los  Angeles  ?  | 

A.  Yes,  day  and  date  with  Loew's  State  and 
Hollywood.  II 

Q.  How  about  the  Baldwin  Theatre,  Fanchon  & 
Marco's  theatre^ 

A.  The  Baldwin  Theatre  asked  me  two  or  three 
times  for  the  same  run. 

Q.     What  about  the  Rio? 

A.  I  don't  remember  whether  the  Rio  did  or 
not.  I  know  the  Baldwin  did. 

Q.    How  about  Bard's  Adams? 

A.    Bard's  Adams  asked  me,  yes. 

Q.     How  about  Manchester? 

A.    Manchester  asked  me. 

Q.     That  is  another  theatre  of  Marco? 

A.  Marco,  yes.  He  asked  me  for  both  the  South- 
side  and  the  Manchester.  [580] 

Q.    How  about  the  Crown  over  in  Pasadena? 

A.  The  Crown  asked  me,  yes,  the  Crown  in 
Pasadena. 

Q.     What  was  your  reply  to  these  requests? 

A.  The  same  reply  that  I  made  to  the  Paradise, 
that  we  didn't  have  any  7  day  runs,  and  my  answer 
was  the  same  to  all  of  them  in  the  city  of  Los  An- 
geles for  the  same  reason,  which  I  could  repeat  if 
I  want  to  go  all  over  it  again. 

Q.  No.  You  have  told  us  why  you  refused  it  to 
the  Paradise.  It  was  the  same  reason? 

A.     The  same  reason. 

Q.    You  would  not  play  these  suburban  theatres 
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day  and  date  with  the  downtown  and  Hollywood 

theatres  ? 

A.  That  is  true.  We  wanted  to  get,  to  have  a 
show  case  in  the  city,  and  we  wanted  one  in  Holly- 
wood, and  we  wanted  one  downtown,  and  we  wanted 
one  downtown,  and  we  wanted  to  properly  advertise 
our  pictures. 

You  know,  when  you  advertise  your  pictures,, 
such  as  we  do,  in  the  city  of  Los  Angeles  and  in  all 
the  magazines  in  the  country,  we  spend — for  in- 
stance, we  will  take  an  inside  page,  a  colored  page 
in  the  Saturday  Evening  Post.  One  issue  cost  us 
$18,000. 

We  will  take  an  ad  in  five  papers  in  Los  Angeles 
that  cost  us  $50  an  inch. 

Well,  now,  you  know,  you  try  to  get  space  such 
as  we  do  on  television,  and  it  costs  us  to  advertise  a 
picture  a  week  on  television  $15,000.  It  all  depends 
on  where  you  get  [581]  yoTir  minute  or  your  min- 
ute and  a  half  on  television.  If  you  get  it  at  8:00 
o'clock  at  night  right  ahead  of  a  news  broadcast, 
it  will  cost  you  more,  and  if  you  don't  get  it  in  the 
good  spots,  it  is  no  good  to  you. 

When  you  spend  $15,000  on  television,  then  you 
spend  another  $10,000  in  the  newspapers,  and  then 
you  spend  another  $10,000  to  $12,000  having  a  pre- 
miere, such  as  we  do  on  our  big  pictures  and  you 
can't  afford  to  let  a  lot  of  houses  nm  on  first  run 
with  that  kind  of  advertising  and  that  kind  of 
money  being  spent.  [582] 
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It  is  nothing  for  us  to  spend  a  half  million  dollars 
in  the  magazines  in  this  country.  Well,  now,  they  go 
in  to  all  these  homes.  To  say  nothing  of  what  we 
spend  here.  It  is  nothing  to  spend  $1,000,000  on  a 
picture  in  advertising  and  we  have  got  to  get  that 
money  back.  We  can't  let  the  exhibitors  hurt  us  on 
that.  We  can't  do  it.  It  is  impossible.  We  wouldn't 
be  in  business  if  we  did  it. 

Q.  You  try  to  sell  the  pictures  the  way  in  your 
best  judgment  they  should  be  sold? 

A.     That  is  correct. 

Q.  In  discussing  selling  pictures  in  Los  Angeles 
in  1950  and  1951,  when  the  Paradise  Theatre  was 
opened,  were  you  engaged  in  any  combination,  con- 
spiracy, or  did  you  have  any  deal  or  understanding 
or  agreement  with  any  of  the  other  distributors  ? 

A.  We  have  no  agreements  with  anybody  be- 
cause we  have  trouble  enough  taking  care  of  our 
own  business. 

Q.  Did  you  have  any  deal,  understanding,  com- 
bination, conspiracy  or  agreement  other  than  your 
film  licensing  agTeements,  with  any  exhibitor  such 
as  Fox  West  Coast  or  United  Artists  Theatres  Cir- 
cuit or  any  other  exhibitors  ?  A.     No. 

Mr.  Mitchell :    That  is  all,  your  Honor. 

Mr.  Johnston:    I  have  no  questions,  your  Honor. 

Redirect  Examination 
Q.     (By  Mr.   Corinblit) :     Mr.   Hickey,   I  think 
you  stated  about  four  times  in  the  examination  by 
Mr.  Mitchell A.    I  can't  hear  you. 
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Q.  I  am  sorry.  I  think  you  stated  about  four 
times  in  the  examination  by  ^Ir.  Mitchell,  a  number 
of  reasons  why  Loew's  Incorporated,  why  you  took 
the  position  that  you  would  refuse  to  let  the  Para- 
dise Theatre,  or  for  that  matter  any  other  inde- 
pendent theatre,  have  Loew's  pictures  on  a  first  run 
basis.  And  I  think  you  said  one  of  the  reasons  was 
that  you  have  to  advertise  your  products  properly. 
Is  that  right? 

A.  I  said  that  we  had  to  have  two  showcases  in 
order  to  advertise  them  properly  and  make  them 
worthwhile  for  the  others  exhibitors  that  run  after- 
wards and  that  is  the  truth. 

Q.  And  when  you  said  that  you  had  to  have 
them,  what  you  meant  was  that  from  an  economic 
point — 3^ou  were  telling  the  juiy  that  it  was  your 
position  in  fact  that  economically  that  was  required 
as  far  as  Loew's  was  concerned,  is  that  it? 

A.     That  was  what? 

Q.  You  were  telling  the  jury  when  you  said 
that  you  had  to  have  only  two  theatres,  that  econ- 
omically, as  a  matter  of  business  decision,  Loew's 
had  to  operate  that  way.  Is  that  what  you  were  say- 
ing to  the  jury?  [584] 

A.  In  our  opinion  that  is  the  proper  way  to 
handle  our  business. 

Q.  And  I  think  you  also  said  that — I  will  with- 
draw that  question. 

Now,  it  is  true — it  is  true  that  prior  to  1950, 
prior  to  1950  as  you  have  testified  before,  the  only 
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theatres  that  you  would  permit  to  play  your  pic- 
tures were  Fox  theatres.  Now,  we  have  gone  through 
that.  A.    I  did  not  say  that. 

Mr.  Mitchell:  That  has  been  asked  and  answered 
more  than  four  times. 

The  Witness:    I  did  not  say  that. 

The  Court:  Just  a  minute.  If  there  is  an  objec- 
tion, you  shouldn't  speak  until  after  the  objection 
has  been  heard. 

What  is  the  objection? 

Mr.  Mitchell :  My  objection  was  that  the  question 
has  been  asked  and  answered  at  least  four  times 
heretofore  and  it  is  not  proper  re-cross  either.  I 
didn't  ask  him  anything  about  any  period  prior  to 
1950.  I  tried  to  stay  within  the  issues  in  the  com- 
plaint. 

The  Court:  I  think  that  has  been  gone  into  be- 
fore. 

Mr.  Corinblit:  I  want  to  say  from  the  stand- 
point of  expanding  the  scope  of  the  examination 
of  this  witness,  I  pointed  out  Mr.  Mitchell  has  gone 
into  a  great  number  of  matters  which  I  don't  be- 
lieve I  touched  on  at  all.  That  is  [585]  why  I 
wanted  to  lay  the  foundation  here  again.  I  will 
withdraw  the  question  if  your  Honor  feels  it  is  not 
proper. 

Mr.  Mitchell :  May  we  see  what  you  are  going  to 
show  the  witness? 

Mr.  Corinblit:  Yes,  certainly.  These  are  news- 
paper ads,  counsel. 
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Mr.  Mitchell:  I  am  not  blind.  I  am  getting  old 
but  not  blind. 

Q.     (By  Mr.  Corinblit :    I  want  to  show  you 

Mr.  Massey:    Have  those  been  marked,  counsel? 

Mr.  Corinblit:    No. 

The  Court :    Better  have  them  marked. 

Mr.  Corinblit:  We  will  mark  them  Plaintiff's 
Exhibit  next  in  order  for  identification. 

The  Clerk:    50  for  identification. 

(The  exhibit  referred  to  was  marked  Plain- 
tiff's Exhibit  50  for  identification.) 

Q.  (By  Mr.  Corinblit)  :  Newspaper  ads  in  the 
Times  dated  November  23,  1955. 

The  Court:    1955? 

Mr.  Corinblit:    Yes. 

Q.    Mr.  Hickey,  I  will  show  you 

Mr.  Mitchell:  Before  we  get  into  that  and  any- 
thing is  read  to  the  jury,  your  Honor,  on  the  date 
proposition,  I  want  to  have  an  objection  before  he 
does  that.  [586] 

The  Court:    All  right. 

Q.  (By  Mr.  Corinbht) :  Mr.  Hickey,  I  want  to 
show  you  Plaintiff's  Exhibit  50  for  identification, 
and  I  have  here  a  year's  full  of  newspaper  ads  for 
the  years  1955  and  1956,  which  I  will  be  glad  to 
show  to  you  as  well,  and  ask  you  to  examine  this 
and  tell  me  in  the  light  of  what  you  see,  whether 
or  not  it  doesn't  refresh  your  recollection  that  in 
fact  there  was  no  reason  in  1950  or  1951  why  you 
should  refuse  to  license  the  Paradise  on  an  equal 
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availability  with  the  downtown  theatres.  Does  that 

refresh  your  recollection  in  any  way? 

A.     I  don't  understand  what  you  mean. 

Q.  Well,  you  testified  that  as  far  as  Loew's  was 
concerned  that  is  was  required,  it  was  necessary 
for  Loew's  to  play  in  two  theatres — the  Loew's 
State  and  the  Egyptian  for  the  most  part,  and  to 
refuse  the  Paradise  the  right  to  play  on  an  equal 
availability — that  it  was  necessary. 

Now,  I  ask  you  in  examining  Plaintiff's  Exhibit 
50,  and  I  will  be  glad  to  show  the  last  year's  news- 
paper reports,  does  that  refresh  your  recollection 
that  in  fact  you  knew  in  1950  that  it  was  unnecessary 
to  refuse  the  Paradise  day  and  date  with  downtown 
and  with  the  Loew's  State  and  with  the  Egyptian? 

A.     No,  I  didn't  know  any  such  a  thing. 

You  are  talking  about  a  multiple  run.  I  [587] 
don't  know  what  you  are  talking  about. 

Q.  Well,  what  do  you  know  about  multiple 
runs —  that  is,  what  do  you  know  about  the  loolicy 
of  playing 

A.    What  question  are  you  asking  me? 

Q.  I  asked  you,  Mr.  Hickey,  whether  or  not, 
looking  at  this  newspaper  ad  and  looking,  if  you 
want  to,  at  the  last  year's  ads,  whether  that  re- 
freshes your  recollection  that  in  fact  in  1950  and 
1951  there  was  no  reason  for  Loew's  refusing  the 
Paradise  Theatre  to  play  day  and  date  first  run 
except  that  you  were  in  collusion  with  the  other  ex- 
hibitors in  the  area? 
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A.  I  beg  your  pardon,  we  were  not  in  collusion 
with  anybody. 

Q.  This  does  not  refresh  your  recollection  in  that 
regard  ? 

A.  Yes,  sir, — I  don't  know  what  answer — I  don't 
know  what  you  want  to  find  out. 

The  Court:  I  don't  know  how  you  can  ask  the 
witness  if  it  refreshes  his  recollection. 

Now,  if  you  want  to,  you  can  establish  the  fact 
that  some  time  after  1951  Loew's  changed  its  policy 
and  had  a  multiple  first  run  in  Los  Angeles  and  you 
can  argue  to  the  jury  if  you  want  to  that  that  is 
some  evidence  that  it  wasn't  necessary  in  1951. 

Mr.  Corinblit:    Very  well,  your  Honor.   [588] 

The  Court:  I  don't  know  how  it  refreshes  the 
witness'  memory. 

Mr.  Mitchell :  I  think  the  witness  should  be  per- 
mitted to  explain  why  Loew's  changed  its  policy. 

The  Court :  There  is  no  question  before  the  court. 
The  only  question  was  ''Does  it  refresh  your  mem- 
ory?" 

Mr.  Corinblit:     All  right. 

Q.  Kow,  Mr.  Hickey,  the  fact  is,  is  it  not,  and 
you  know  this,  that  this  last  year's  group  of  news- 
paper ads  would  show  that  Loew's  Incorporated 
pictures  in  the  city  of  Los  Angeles  are  playing  in 
at  least  nine  or  ten  theatres  in  this  Los  Angeles 
area,  isn't  that  correct?  A.     That  is  correct. 

The  Court:  Now,  wait  a  minute.  You  mean  day 
and  date  with  Los  Angeles  downtown? 
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Mr.  CorinlDlit:  Yes,  day  and  date  with  Los  An- 
geles. 

The  Court:     Then  say  so. 

Mr.  Mitchell:    Can  he  explain  why,  your  Honor? 

The  Court:  At  the  proper  time  he  can  explain 
why. 

Mr.  Corinblit:    Thank  you,  your  Honor. 

Q.  Now,  among  the  theatres  that  under  Loew's 
policy  are  playing  day  and  date 

The  Court:    Now? 

Mr.  Corinblit:  Now.  Are  included  the  United 
Artists  in  Pasadena,  correct?  [589] 

The  Witness:    I  believe  so. 

Q.  (By  Mr.  Corinblit) :  Are  included  the  United 
Artists  in  Ingiewood,  correct  ? 

A.    I  am  not  so  sure  about  that. 

Q.    You  are  not  sure  about  that? 

A.    No. 

Q.    All  right. 

A.    It  may.  I  am  not  sure  about  it,  though. 

Q.  Are  included  the  Pantages  Theatre  in  Holly- 
wood, is  that  right  ?  A.     Sometimes. 

Q.  That  is  the  theatre  that  you  said  was  not 
such  a  good  showcase  theatre? 

A.     That  is  right.  [590] 

Q.  And  including  the  RKO  Hillstreet  Theatre 
downtown,  isn't  that  right? 

A.  The  RKO  Hillstreet?  Once  in  a  while,  not 
very  often. 
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Q.  All  right.  Including  the  Village  Theatre 
in A.     In  WestAvood. 

Q.    in  Westwood.  That  is  correct,  isn't  if? 

A.     That  is  correct. 

Q.  Including  the  Fifth  Avenue  Theatre  in  Ingle- 
wood,  is  that  correct?  A.     That's  right,  yes. 

Q.  Including  the  Studio  City  here  (indicating), 
is  that  right?  A.     Studio  City? 

Q.     Studio  City  Theatre. 

A.    Yes,  that's  right. 
■     Q.    Including  the  United  Artists  Theatre  in  East 
Los  Angeles,  isn't  that  correct? 

A.     That's  right. 

Q.  That  is  in  this  area.  I  think  we  mentioned 
United  Artists  in  Pasadena,  in  this  area  (indica- 
ting) . 

And  including  the  Cornell  Theatre  in  Burbank, 
isn't  that  right  ? 

A.     Not  every  often,  but  we  do  play  it. 

Q.  Including  the  Picwood  Theatre  out  here,  isn't 
that  [591]  correct?  A.    That  is  correct. 

Q.  That  is  the  theatre  that  Mr.  Mitchell  men- 
tioned that  you  refused  to  play  day  and  date,  isn't 
that  correct?  A.     That  is  correct. 

Q.  Including  the  Warner's  Huntington  Park 
Theatre  in  Huntington  Park,  isn't  that  right? 

A.     Sometimes. 

Q.  Including  the  Westwood  Theatre  in  West- 
wood,  isn't  that  correct  ? 
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A.  The  Westwood  Theatre?  That  is  the  Pic- 
wood,  isn't  it? 

Q.  It  may  be  the  Village  Theatre  in  Westwood. 
That  would  be  perhaps  more  accurate. 

A.    It  could  be  the  Village. 

Q.  How  about  the  Garmar  Theatre  in  Monte- 
bello?  A.     That's  right. 

Q.     I  can't  locate  Montebello  on  the  map. 

A.     That's  right. 

The  Court:  Now,  Mr.  Hickey,  I  understand  from 
your  testimony  that  up  to  a  certain  date,  you  only 
played  two  theatres  first  run  in  Los  Angeles. 

The  Witness:    That's  right. 

The  Court:  One  downtown  and  one  in  Holly- 
wood. 

The  Witness:    That  is  correct.  [592] 

The  Court:  Sometimes  you  changed  the  policy 
where  you  played  more  than  two  theatres  first  run 
in  Los  Angeles. 

The  Witness :    That  is  correct. 

The  Court :    Do  you  know  when  that  was  done  *? 

The  AVitness:    I  don't  know  the  exact  date. 

The  Court:     Approximately. 

The  Witness:  Well,  it  was  a  couple  of  weeks 
before  we  put  Guys  and  Dolls  in  the  Paramount 
Theatre,  whatever  date  that  was. 

The  reason  that  this  change  come  about  was  be- 
cause the  theatre  set-up  in  the  city  of  Los  Angeles 
changed,  and  we  couldn't  follow  what  we  used  to 
do.  In  other  words,  when  they  took  the  Egyptian 
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Theatre  away  from  me  and  put  in  Oklahoma  for  a 
run,  and  it  will  proba])ly  run  a  year  or  more,  that 
broke  up  my  combination  of  a  theatre  downtown 
and  a  theatre  in  Hollysvood,  so  I  had  to  think  and 
worry  about  what  we  would  do  from  there  on. 

So  the  Paramount  is  closed  up,  they  are  closed  up 
now  for  the  next  five  months  with  pictures.  We 
can't  get  in  there. 

The  Chinese  run  their  own  pictures. 

The  Vogue  Theatre  is  not  a  good  showcase,  so  we 
can't  pick  that  to  replace  the  Egyptian. 

The  Hawaii  Theatre  is  too  far  down.  Anything 
below  La  Brca,  or  anything  below — well,  anything 
below  that  [593]  street  where  the  Pantages  is  on 
the  comer  there,  I  think  it  is  Highland,  isn't  it? 
Anything  below  the  Pantages  Theatre  is  not  a  good 
location  for  any  first  run  theatre. 

Women  will  not  go  down  there.  There  is  no  mat- 
inees down  there,  and  the  Pantages  is  closed  up.  We 
can't  ^et  into  the  Pantages,  only  once  in  a  while. 

So  our  combination  of  showcases  has  been  broken 
up.  We  can't  follow  that  now  like  we  used  to. 

I  would  give  an\i:hing  if  I  had  a  good  first-class 
theatre  in  Hollywood  that  I  could  run  with  down- 
town Los  Angeles,  and  not  run  any  other  theatres 
in  the  city  at  the  same  time,  but  that  has  been  closed 
to  me.  It  was  forced  upon  me.  I  didn't  make — I 
didn't  choose  to  put  Oklahoma  into  the  Egyptian 
Theatre.  The  owner  of  that  theatre  took  it  away 
from  me,   and  the  owner  of   that  theatre   is   the 
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United  Artists,  so  I  had  no  choice.  They  just  took 
it  from  under  me,  so  there  is  nothing  I  could  do,  so 
what  am  I  going  to  do*?  Put  my  pictures  on  the 
shelf?  Spend  a  couple  of  million  dollars,  two  or 
three  million  dollars  to  make  one,  and  then  put 
it  on  the  shelf  and  not  seek  a  way  out? 

So  the  best  thing  that  I  could  do  is  to  find  what 
they  call  a  multiple  run  in  order  to  put  my  pic- 
tures into  a  lot  of  theatres  at  one  time. 

I  put  Blackboard  Jungle  in  the  drive-ins,  eleven 
drive-ins  at  one  time,  and  got  quite  a  nice  rental  out 
of  it,  [594]  but  it  wasn't  because,  or  it  wasn't  for 
the  reason  that  anybody  would  think  when  you 
asked  that  question.  It  wasn't  for  that  reason. 

Q.     (By  Mr.  Corinblit)  :  Mr.  Hickey,  I  don't 

Mr.  Mitchell :  Wait  a  minute.  He  is  answering  the 
court's  question. 

The  Witness :    I  beg  your  pardon  ? 

The  Court:    Go  ahead. 

Mr.  Mitchell :  I  am  just  trying  to  keep  you  from 
being  interrupted. 

The  Witness:  It  wasn't  for  that  reason  that  we 
gave  this  multiple  run,  not  at  all.  It  was  because  we 
were  forced  to  give  it  up,  and  there  is  no  decent 
theatre  in  Hollywood,  on  Hollywood  Boulevard, 
that  can  take  the  place  today  that  is  open  for  us  of 
the  Egyptian  Theatre.  There  is  none.  ' 

There  is  the  Iris  Theatre.  It  is  a  second-rate  thea- 
tre. 
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There  is  the  Hollywood  Theatre,  and  it  is  a  sec- 
ond-rate theatre. 

The  Fox  Music  Hall  is  a  second-rate  theatre. 

There  is  nothing  we  can  do  for  a  multiple  run. 

The  Hawaii  Theatre  is  in  the  same  bad  location 
that  the  Fox  Music  Hall  is  in  on  Hollywood  Boule- 
vard, and  the  Pantages  we  can't  get. 

The  Yogue  is  not  sufficient [595] 

The  Court:  Now,  Mr.  Hickey,  you  have  gone 
over  that  once  before  and  you  have  made  your  ex- 
planation. It  is  nearly  4:00  o'clock  and  I  think  we 
can  leave  the  case  with  your  explanation.  You  will 
probably  be  cross  examined  on  that. 

The  Witness :  I  just  want  to  say  one  more  thing, 
if  you  will  permit  me,  your  Honor,  that  the  Warner 
Bros.  Theatre  has  been  taken  out  of  circulation  and 
they  are  running  Cinerama  there,  so  there  is  no 
theatres. 

The  Court :  You  will  probably  be  cross  examined 
on  this  next  week. 

Mr.  Corinblit:    Yes,  your  Honor. 

The  Witness:    I  hope  not.  [596] 
****** 

Q.  (By  Mr.  Corinblit) :  Mr.  Hickey,  when  we 
terminated  last  Friday,  you  had  stated  to  the  jury 
what  you  said  were  your  reasons  why  in  1955  there 
was  no  economic  necessity  for  confining  your  play- 
off to  two  theatres,  while  in  1950  your  statement 
had  been  that  there  was  an  economic  necessity  and 
this  was  the  excuse  that  you  gave   [602]   to  Mr. 
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Schreiber  for  not  permitting  him  to  play  day  and 

date  first  run. 

The  record  shows,  Mr.  Hickey,  that  your  state- 
ment was  the  reason  in  1955,  because  you  were 
forced  to  give  it  up.  I  think  you  stated  that  the 
combination  was  broken  up. 

Now,  first  I  want  to  get  clear,  the  combination  to 
which  you  refer  was  the  Loew's  State  downtown 
and  the  Egyptian  in  Hollywood,  is  that  right  *? 

A.     That  is  correct. 

Q.  The  way  in  which  the  combination  was 
broken  up,  you  stated,  was  that  the  Egyptian  went 
into  a  long  run  of  the  motion  picture  Oklahoma 
and  that  was  the  reason  for  the  break-up  of  the 
combination.    That  is  what  the  record  shows. 

Now,  Mr.  Hickey,  the  record  shows,  and  we  have 
the  newspapers  here  if  you  have  any  question  about 
it,  that  the  Egyptian  closed  on  about  October  5, 
1955,  and  that  it  opened  Oklahoma  November  18, 
1955. 

The  record  is  also  here,  and  you  may  examine  it, 
which  shows  that  the  first  time  that  Loew's  had  the 
multiple  day  and  date  was  22  weeks  before  the 
Egyptian  closed  for  the  purpose  of  going  into  Okla- 
homa.   That  is  in  May  of  1955. 

Do  you  remember  that  to  be  a  fact? 

A.  Yes,  I  remember  that,  but  I  would  have  to 
explain  that. 

Q.  All  right.  Just  a  minute  and  we  will  give 
you  the  opportunity.  [603] 
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Mr.  Mitchell:  Now,  just  a  niimite.  Let  him  ex- 
plain. 

The  Court :  Let  him  explain  now  while  the  ques- 
tion is  fresh. 

Q.     (By  Mr.  Corinblit)  :    All  right,  you  go  ahead. 

The  Court:    Go  ahead  and  explain. 

Mr.  Corinblit:  Could  we  get  it  clear  on  the 
record 

Mr.  Mitchell:  Counsel  is  testifying  here,  your 
Honor.  I  haven't  stopped  him  from  testifying,  but 
having  testified  or  argued  once,  I  think  that  is 
enough.    Can't  the  witness  now  exi^lain  his  answer. 

The  Court:    Read  the  question  to  the  witness. 
(Question  read.)    [604] 

The  Court:  All  right.  Now,  make  your  explana- 
tion. 

The  Witness:  We  knew  eight  or  nine  months 
before  the  Egyptian  went  into  a  run  with  Okla- 
homa that  they  were  going  into  a  long  run  with 
Oklahoma  that  would  run  a  year  or  more. 

So,  during  that  period  we  were  running  over  in 
our  minds  what  we  would  do  when  Oklahoma  went 
into  the  Egyptian.  We  didn't  have  a  release  every 
week  at  that  time,  so  the  Egyptian  put  in  a  Warner 
picture. 

I  think  the  name  of  the  picture  was  Battle  Cry. 
And  they  ran  that  picture  six  weeks.  Then  we  put 
in  another  picture  after  Battle  Cry  and  they  run 
that  six  weeks. 

Just  at  that  time,  when  they  run  the  last  picture, 
I  had  talked  to  my  manager  and  we  decided  then 
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that  we  would  have  to  do  something  before  it  was 

too  late. 

So  we  decided  we  would  go  into  a  multiple  run. 
That  was  the  only  thing  that  was  left  for  us  to  do. 
There  Avas  no  theatre  in  Hollywood  that  we  could 
get  to  take  the  place  of  the  Egyptian,  so  we  decided 
to  go  into  a  multiple  run. 

AYe  sent  it  into  New  York  to  the  legal  department 
to  see  if  it  was  proj)er  and  all  right  legally.  Then 
Mr.  Saimders  and  Mr.  Melniker  come  out  to  Los 
Angeles  and  we  Avent  all  over  it  with  them.  Then 
they  went  back  to  New  York  and  in  a  few  days 
after  that  they  notified  us  that  it  was  all  right  to 
go  ahead  and  go  to  the  multiple  as  long  as  there 
was  no  other  place  to  put  our  pictures.  [605] 

So  we  went  then  into  the  multiple.  We  sent  out 
bids  to  CA'erybody,  including  the  theatre,  the  Para- 
dise Theatre.  They  had  the  same  right  to  bid  that 
everybody  else  had  for  the  multiple  run. 

So  we  opened  up  the  multiple  run  with  Black- 
board Jungle. 

Q.  (By  Mr.  Corinblit)  :  May  I  stop  you  there, 
if  I  may,  your  Honor.  I  want  to  get  clear  before 
you  go  on,  Mr.  Hickey A.     I  can't  hear  you. 

Q.  I  say  I  want  to  get  clear  with  respect  to  the 
picture  Blackboard  Jungle. 

I  think  you  testified,  Mr.  Hickey,  that  you 
couldn't  get  into — your  statement  now  is  that  you 
couldn't  get  into  any  other  theatre  other  than  the 
Egyptian  on  Hollywood  Boulevard,  isn't  that  cor- 
rect ? 
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A.  For  a  steady  multiple  rim  theatre.  I  mean 
a  steady  showcase  theatre. 

Q,  And  is  it  your  testimony  that  you  couldn't  get 
into  the  Pantages  Theatre? 

A.  No,  not  as  a  steady  theatre,  no.  You  see, 
when  we  had — when  we  have  a  showcase  you  have 
got  to  have  a  showcase  with  a  theatre  downtown 
and  a  theatre  in  Hollywood  that  can  run  your  pic- 
tures regularly. 

Q.  Now,  I  had  thought,  Mr.  Hickey,  that  you 
testified  yesterday  that  there  was  bidding  for  first 
run  downtown.  [606] 

A.     That  there  was  what? 

Q.     Bidding.  A.     There  is. 

Q.  Well,  then,  when  you  bid  you  don't  know 
what  theatre  you  are  going  to  get  downtown,  do 
you?  A.     That  is  true. 

Q.  And  there  was  bidding  before  you  went  into 
the  multiple  day  and  date,  is  that  right? 

A.     That  is  right,  and  there  is  still  bidding.  [607] 

Q.  So  you  didn't  know  before  you  went  to  mul- 
tiple day  and  date  what  theatre  you  were  going  to 
get  downtoAvn,  did  you?        A.     That  is  correct. 

Q.     In  Hollywood  there  was  also  bidding? 

A.     That's  right,  but  I  do  know  this 

Q.     May  I 

Mr.  Mitchell :    Let  him  finish  his  answer. 

Mr.  Corinblit:    No. 

The  Court:  Now,  both  of  you  can't  talk  at  the 
same  time.     You  listen  to  the  question,  and  then 
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when  the  answer  is  being  made,  you  allow  him  to 

make  the  answer. 

Mr.  Corinblit :    Very  well,  your  Honor. 

The  Court:    All  right.     Put  your  question. 

Mr.  Mitchell :  May  he  not  finish  his  answer,  your 
Honor  ? 

The  Court:    Let's  put  the  question  again. 

Q.  (By  Mr.  Corinblit)  :  When  you  played  in 
Hollywood  before  you  went  multiple  day  and  date, 
you  also  had  bidding,  is  that  rights 

A.     That  is  true. 

Q.  And  you  didn't  know  in  Hollywood  what 
theatre  was  going  to  get  the  bid  first  run? 

A.     That's  right. 

Q.  Now,  the  first  picture  that  you  opened,  as 
a  matter  of  fact.  The  Blackboard  Jungle,  the  theatre 
in  Hollywood  that  [608]  played  the  picture  was 
the  Pantages,  wasn't  it?  A.     Yes. 

Q.  Now,  Mr.  Hickey,  with  respect  to  this  matter 
of  show  case,  we  want  to  get  this  one  thing  clear. 
It  is  undoubtedly  true  that  when  you  went  to  mul- 
tiple first  run,  if  you  were  to  compare  a  week's  rev- 
enue from  multiple  first  run  to  the  week's  revenue 
from  the  two-theatre  first  run,  the  revenue  received 
from  the  multiple  run  far  exceeds  the  first  run 
revenue  from  a  week  of  the  two  theatres,  is  that 
correct?  A.     No,  I  wouldn't  say  that. 

Q.  That  is,  you  wouldn't  say  you  got  more  money 
from  Blackboard  Jungle  on  the  multiple  first  run 
than  you  received  theretofore  first  week  from  play- 
ing in  two  theatres,  generally? 
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A.     On  that  pictnre,  we  did. 

Q.  I  take  it  the  arrangement  here  on  multiple 
first  run  was  11  theatres,  that  is,  sometimes  you 
had  as  many  as  11  theatres  playing  first  run? 

A.     That's  right. 

Q.     Is  that  correct?  A.     That  is  correct. 

Q.  They  were  spotted  all  around  this  area,  cor- 
rect ?  A.     That  is  correct. 

Q.  And  they  included  a  theatre  downtown  just 
as  you  had  included  one  before,  correct? 

A.     That  is  correct.  [609] 

Q.  And  a  theatre  in  Hollywood  just  as  you  had 
included  one  before,  is  that  correct? 

A.     That  is  correct. 

Q.  And  in  addition  to  that,  seven,  eight  or  nine 
other  theatres.  A.     That  is  correct. 

Q.  Xow,  I  think  you  testified,  Mr.  Hickey,  that 
one  of  the  important  things  that  you  said  was  the 
economic  reason  in  1950  for  refusing  Mr.  Schreiber 
the  opportunity  of  playing  day  and  date  was  word 
of  mouth  advertising,  is  that  right? 

A.     That's  right. 

Q.  Now,  word  of  mouth  advertising  depends  to 
a  great  extent  on  the  number  of  people  that  see  a 
picture  in  the  early  run,  isn't  that  right,  to  some 
extent  ? 

A.  To  some  extent,  but  that  isn't — the  reason 
we  wanted  it,  and  I  will  have  to  repeat  myself,  the 
reason  that  we  wanted  a  show  case  theatre  down- 
town and  a  show  case  theatre  in  Hollywood  is  for 
one  reason  only,  and  that  is  to  make  our  pictures 
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more  profitable  in  the  theatres  that  you  might  call 
multiple  runs  that  run  them  after  the  show  cases, 
because,  as  I  said  before,  we  spend  as  much  money 
advertising  a  picture — more  money  advertising  a 
picture,  I  should  say,  than  we  get  out  of  the  picture 
in  rental  in  those  show  cases,  and  then  after  that 
the  word  of  mouth  and  the  advertising  that  we  do, 
then  if  you  put  them  into  the  multiple  run,  then 
they  are  [610]  worth  twice  as  much  to  the  multiple 
run  and  other  theatres  that  run  them  afterwards 
as  they  are  before  that. 

The  Court :    May  I  ask  a  question  ? 

The  Witness :    Yes. 

The  Court:  When  did  you  start  the  multiple 
run? 

The  Witness:  I  believe  the  multiple  run — and 
I  am  not  positive,  your  Honor — I  believe  that  the 
multiple  run  was  started  on  May  11,  if  I  am  cor- 
rect. , 

The  Court:     In  what  year? 

Mr.  Corinblit:     1955. 

The  Witness:    1955. 

The  Court:  When  you  decided  upon  multiple 
first  run,  besides  downtown  Los  Angeles  and  Holly- 
wood, you  were  going  to  put  the  first  run  picture 
in  these  other  localities,  how  did  you  choose  the 
other  localities,  or  how  did  you  choose  the  theatres? 

The  Witness:  We  didn't  choose  the  theatres, 
your  Honor.    We  sent  out  bids. 

The  Court :    You  sent  out  bids  to  all  the  theatres  ? 

The  Witness:    All  of  them. 
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The  Court:    In  Los  Angeles? 

The  Witness:  Xo,  not  all,  all  in  the  adjacent 
suburlDS  in  Los  Angeles,  like  Inglewood  and  Pasa- 
dena and  down  in  the  Valley,  these  small  theatres 
in — Beverly  Hills  was  not  included — Redondo  Beach 
and  Inglewood  and  the  Paradise  [611]  Theatre  and 
the  Loyola  Theatre,  all  of  those  theatres,  such  thea- 
tres as  that  was  included  in  the  bids. 

The  Court:     You  sent  out  notice  and  they  bid? 

The  Witness:    They  bid. 

The  Court:  Then  I  understand,  do  I,  that  the 
multiple  first  run  theatres  changed  from  picture  to 
picture,  that  is,  one  theatre  wouldn't  get  the  pic- 
ture all  of  the  time? 

The  Witness:  Oh,  no.  It  all  depends  on  who 
gives  us  the  best  bid.  A  lot  of  drive-ins,  they  were 
all  asked  to  bid,  too. 

The  Court:  For  instance,  let's  take  Inglewood, 
you  wouldn't  have  one  theatre  in  Inglewood  that 
you  gave  the  exclusive  right  to  have  first  run  pic- 
tures ? 

The  Witness:  No,  sir.  We  didn't  give  anybody 
exclusive  right.  We  sent  the  bids  to  every  theatre 
in  Inglewood,  including  the  Paradise  Theatre  and 
the  Loyola  Theatre  and  everybody  in  that  area  up 
as  far  as  Redondo  Beach  and  Gardena. 

The  Court:  So  you  didn't  actually  designate  cer- 
tain theatres  to  be  first  run  theatres  in  those  various 
districts  ? 

The  Witness:    No,  sir,  we  did  not.  [612] 
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The  Court:  They  were  selected  on  the  bidding 
principle  ? 

The  Witness:    That  is  correct. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Hickey,  I 
want  to  return  for  a  minute  to  the  question  I  was 
asking  you  before  you  made  the  explanation,  that 
is  the  matter  of  the  word  of  mouth  advertising. 

Just  to  get  the  simple  fact  established,  you  don't 
have  any  doubt,  do  you,  that  when  you  played 
multiple  day  and  date  in  eleven  theatres  as  com- 
pared to  playing  for  a  week — as  compared  to  play- 
ing multiple  day  and  date  in  only  two  theatres,  that 
more  people  saw  your  picture  in  that  first  run  in 
that  first  week  in  the  multiple  group  than  had  seen 
them  prior  thereto.  Do  you  have  any  doubt  about 
that? 

A.     I  just  didn't  understand  that  question. 

Q.  Well,  under  the  multiple  principle  theory  you 
had  eleven  theatres  playing  your  picture,  as  many 
as  eleven  pictures  playing  in  the  first  week  first  run 
and  under  the  two  exclusive  theory  you  had  only 
two  theatres  playing  first  run. 

My  question  is,  it  is  true,  is  it  not,  that  more 
people,  on  the  average,  saw  your — see  your  picture 
in  the  first  week  under  the  multiple  run  than  did 
in  the  first  week  under  the  two  theatre  run? 

A.  Well,  that  could  be  and  on  the  other  hand  no, 
because  [613]  what  we  are  after  mostly  is  to  earn 
money  on  our  pictures. 
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The  Court:  Well,  you  earn  money  by  I'eason  of 
the  attendance  of  patrons,  do  you  not? 

The  "Witness :    That  is  correct. 

The  Coui-t :  In  other  words,  the  people  who  come 
to  the  theatre? 

The  Witness:  That  is  true,  but  we  earn  money 
hy  having  two  multiple  runs  and  advertising  the 
pictures  so  as  the  pictures,  when  they  get  to  the 
various  neigh])orhoods,  will  be  worth  more  money 
in  the  neighborhood.  There  are  a  lot  of  people 
that  don't  go  to  the  first  run  theatres.  That  is  true. 
But  there  is  a  lot  of  people  that  do  and  there  is 
somebody  comes  from  each  one  of  these  areas. 

There  is  a  certain  percentage  that  comes  from 
Inglewood.  There  is  a  certain  percentage  that  comes 
from  Westwood,  Santa  Monica,  down  in  the  Valley, 
out  in  East  Los  Angeles  and  Whittier. 

The  word  of  mouth  advertising — they  tell  people 
that  they  see  a  great  picture  and  the  word  of  mouth 
helps  and  the  advertising  in  the  papers  that  we  do 
helps.  So,  the  people — when  that  picture  comes 
to  their  favorite  theatre  in  their  town,  they  go  to 
see  it. 

That  is  where  we  get  the  benefit  of  advertising. 

Q.  (By  Mr.  Corinblit) :  Now,  let  us  go  for  a 
minute  to  this  other  fact  which  you  have  men- 
tioned, that  there  are  [614]  some  people  that  come 
from  Inglewood  and  some  people,  I  think  you  said, 
came  from  Westwood  and  some  people  you  said 
came  from  East  Los  Angeles. 
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A.     Some  people  come  from  every  area. 

Q.     From  every  area. 

A.  But  not  enough  to  hurt  any  theatre  in  any 
of  those  areas. 

Q.  All  right.  Now,  when  a  man  under  your  two- 
theatre  principle  wanted  to  go  from  Inglewood  to 
see  a  first  run  picture,  he  had  to  travel  this  route 
through  this  traffic  to  get  to  Hollywood,  or  here 
through  this  traffic  to  get  to  downtown,  is  that 
right  ? 

A.     That  is  true,  you  have  got  to  get  there. 

Q.  Now,  when  you  have  the  multiple  first  run 
the  same  man  in  Inglewood  area  has  got  a  much 
shorter  distance  to  go  to  see  a  first  run,  hasn't  he^ 

A.    Yes.    Well,  it  is  well  advertised  then. 

Q.  Now,  the  same  thing  is  true  with  respect  to 
each  one  of  these  areas,  that  is  to  say,  you  increase 
the  convenience  with  which  the  members  of  the 
public  can  get  to  a  first  run  theatre  in  the  Los  Ange- 
les area  by  having  a  multiple  day  and  date,  don't 
you? 

A.  Yv^ell,  it  is  probably — it  probably  is  a  little 
easier  for  them  to  get  to  it. 

Q.     A  little  easier?  [615] 

A.  But  if  it  wasn't  well  advertised  they  wouldn't 
go  to  see  it.  They  wouldn't  know  anything  about  it. 

Q.    All  right. 

A.  For  instance,  we  spent  $41,580  to  advertise 
Guys  and  Dolls.  You  don't  think  we  spent  $42,000 
and  that  amount  of  money  just  because  it  was  play- 
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ing  in  the  Paramount  Theatre  in  Hollywood,  do 
you  ?  We  didn't  spend  it  for  that. 

We  spent  it  so  that  the  people  around  the  city 
and  in  the  county  would  know  about  it  and  go  to  see 
it  when  it  come  to  their  theatre.  And  then  when  it 
went  into  multiple  runs  it  was  worth  more. 

Q.  Now,  Mr.  Hickey,  let  us  turn  to  this  matter 
of  advertising  for  a  moment. 

On  this  advertising  program  that  you  say  you  or- 
dinarily have,  is  that  divided — a  considerable  extent 
goes  to  newspaper  advertising,  is  that  right? 

A.  It  goes  to  newspaper  advertising,  some  of  it, 
but 


Q.    More  than  half? 

A.  But  for  your  information  if  you  would  get  a 
minute  or  a  half  minute  on  television  once  every 
day  in  the  week,  it  would  cost  us  $15,000. 

Q.     All  right. 

A.  And  it  cost  us  $50  an  inch  for  newspaper  ad- 
vertising. 

Q.  Mr.  Hickey,  with  respect  to  newspaper  adver- 
tising. In  general,  that  advertising  is  accomplished 
by  placing  a  big  [616]  ad  in  the  newspaper,  is  that 
right,  with  a  picture  and  maybe  some  publicity 
about  it? 

A.     It  could  be  a  big  ad  or  a  small  ad. 

Q.  Now,  the  only  difference  between  newspaper 
advertising  on  multiple  run  as  distinguished  from 
newspaper  advertising  on  two  runs,  is  the  fact  that 
instead  of  the  name  of  two  theatres  you  have  got 
eleven  theatres,  isn't  that  right? 

A.     That  is  right. 
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Q.  Now,  and  as  a  matter  of  fact,  with  eleven  the- 
atres— I  will  withdraw  that  question  for  a  moment. 

It  is  true,  is  it  not,  on  some  of  your  newspaper 
advertising  you  ask  the  exhibitors,  the  first  run  ex- 
hibitors to  pay  some  part  of  the  newspaper  adver- 
tising, is  that  correct? 

A.  Yes.  They  would  pay — they  would  pay  $250 
and  the  advertising  that  the  company  would  do,  our 
company  would  do  would  be,  in  a  lot  of  cases, 
$10,000. 

Q.  All  right.  Now,  when  you  had  eleven  theatres 
to  share  the  cost  of  your  advertising,  as  distin- 
guished from  two  theatres  to  share  the  cost  of  your 
advertising,  that  made  it  easier,  did  it  not,  for 
Loew's  to  get  a  share  of  the  advertising? 

A.     No,  not  much. 

Q.     From  the  exhibitor? 

A.  Not  much  easier,  because  as  I  said  they  only 
spent  [617]  $250.  If  they  were  running  the  picture 
alone  they  would  have  to  spend  more  than  that  be- 
cause they  wouldn't  have  any  help  from  our  com- 
pany. 

Q.  Well,  the  share  of  multiple  first  run  in  your 
advertising  program  sometimes  goes  as  high  as 
$7,500,  does  it  not? 

A.  Well,  it  all  depends  on  the  theatre.  The  ma- 
jority of  them  pay  $250. 

All  the  theatres — all  the  drive-ins  give  us  now  is 
$250.  The  Pickwood  Theatre  once  in  a  while  gives 
us  $700.  It  varies. 

Q.     I  am  talking  about  in  total  from  eleven  the- 
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atres.  If  you  add  up  the  total  that  all  of  the  theatres 
give  you  in  advertising  it  might  reach  as  much  as 
$7,500?  A.     Oh,  no. 

Q.     It  doesn't?  A.     I  don't  think  so. 

Q.     Don't  you  have  a  picture 

A.     I  don't  think  so  without  figuring  it  up. 

Q.     Would  it  be  as  much  as  $5000? 

A.  Xo,  I  don't  think  it  would  reach  $5000,  but 
we  add  $10,000  and  more  to  it.  [618] 

Q.  Now,  with  respect  to — I  think  you  have  made 
this  statement,  but  I  want  to  get  it  clear — the  pur- 
pose of  the  advertising  that  you  do  has  to  do  with 
all  of  the  runs  in  the  L.  A.  area,  isn't  that  right? 
That  is,  you  are  trying  to  establish  the  picture  for 
the  entire  area  by  the  advertising  that  you  do  ? 

A.     That  is  correct. 

Q.  Now,  Mr.  Hickey,  in  fact,  you  know  that  not 
only  has  your  company  gone  to  multiple  first  run, 
but  every  single  company  that  in  1950  gave  Mr. 
Schreiber  the  excuse  of  economic  necessity,  every 
single  company  has  gone  to  multiple  first  run  in  the 
Los  Angeles  area,  isn't  that  correct? 

A.  I  don't  know  anything  about  any  company 
but  Metro-Goldwyn-Mayer. 

Q.  You  don't  know  that  Paramount  is  now  mul- 
tiple first  run? 

A.  No,  I  am  imder  oath  here  to  tell  the  truth 
and  I  can't  tell  you  what  Paramount  does  or  any 
other  company  does. 

Mr.  Corinblit:     We  have  got  counsel  for  Para- 
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mount  here.  Will  you  stipulate  Paramount  is  on 

multiple  first  run? 

Mr.  Mitchell:  No.  Eleven  out  of  the  last  16  pic- 
tures have  been  show  cased  in  individual  theatres 
on  Hollywood  Boulevard. 

Mr.  Corinblit:  You  have  not  had  the  multiple 
first  [619]  run  immediately  after  pre-release? 

Mr.  Mitchell:  Immediately  after  show  case,  they 
go  into  numerous  theatres. 

Mr.  Corinblit :  And  from  1952  on,  did  you  have  a 
multiple  first  run  policy? 

Mr.  Mitchell:  The  same  situation  as  I  say.  Pic- 
tures were  often  show  cased  ahead  of  time  and  were 
then  put  into  numerous  suburban  theatres. 

The  Court:  Mr.  Corinblit,  you  are  going  to  have 
somebody  here  from  Paramount,  and  they  can  tes- 
tify to  what  they  have  done,  rather  than  ask  coun- 
sel to  stipulate. 

Mr.  Corinblit:  Yes,  sir,  I  can  do  that.  I  thought 
we  could  get  a  quick  stipulation  with  respect  to  all 
these  companies,  because  there  will  be  no  argument 
about  it. 

Mr.  Mitchell:  There  will  be  an  argument  about 
it  the  way  he  says  it,  because  he  said  it  wrong. 

The  Court :  Just  a  minute.  There  is  an  argument 
now  so  there  is  no  question  about  an  argument. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Hickey,  as 
you  have  explained  to  the  court,  under  the  multiple 
day  and  date  policy,  it  is  perfectly  possible  for  a 
theatre  owned  by  United  Artists  in  Pasadena  to 
play  simultaneously  with  a  theatre  owned  by  War- 
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ners  downtown  and  a  theatre  owned  by  RKO  in 
Hollywood,    and    another    independent    theatre    in 
some  other  part  of  the  city,  isn't  that  correct *?  That 
is  perfectly  possible?  [620] 

A.     That  I  don't  know. 

Q.  Perhaps  my  question  isn't  clear.  It  has  hap- 
pened on  the  multiple  day  and  date  that  you  will 
have  a  United  Artists  Theatre  in  Pasadena  play  at 
the  same  time  that  a  theatre  in  downtown  that  was 
not  owned  by  United  Artists  would  play,  isn't  that 
right?  A.     That  may  be  possible. 

Q.    Because  you  have  got  bidding  in  each  area. 

A.     That  may  be  possible. 

Q.  And,  therefore,  you  can  have  different  own- 
erships playing  simultaneously  with  each  other. 

A.     That  is  true. 

Q.  Do  you  remember  the  exhibit  I  showed  you 
with  respect  to  the  Loew's  play-off  through  the  year 
September  1951,  that  there  was  not  a  single  example 
on  that  list  of  probably  over  1500  pictures  from 
1945  on  where  the — I  will  withdraw  that  in  terms  of 
number  of  pictures.  I  was  thinking  of  all  of  the 
pictures,  overall.  It  would  be  really  about  30  pic- 
tures a  season. 

It  was  true  with  respect  to  all  of  Loew's  pictures 
that  they  never  played  simultaneously  in  theatres 
that  were  not  owned  by  the  same  ownership*? 

Mr.  Mitchell :  Wait  a  minute.  That  is  not  so.  We 
have  a  situation  of  playing  simultaneously  in  the 
Orpheum  Theatre  and  the  Hawaii  Theatre,  which 
were  not  under  the  same  [621]  ownership. 
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The  Court:  Sustained.  The  exhibit  is  the  best 
evidence. 

Mr.  Corinblit :    Very  well,  your  Honor. 

Q.  The  fact  is,  is  it  not,  Mr.  Hickey,  that  now 
only  since  the  multiple  first  run  policy  does  an  inde- 
pendent exhibitor  like  the  Paradise  get  an  oppor- 
tunity to  play  on  first  run,  as  it  never  had  prior  to 
the  multiple  first  run  policy?  That  is  correct,  isn't 
it?  A.    No,  that  isn't  correct. 

The  Court:  Well,  you  say  multiple  first  run. 
Since  bidding  was  established,  all  theatres  have  the 
right  to  come  in  and  bid,  do  they  not,  regardless  of 
whether  they  are  owned  by  the  chain  or  owned  by 
the  individual? 

The  Witness :    That  is  true. 

Mr.  Corinblit:  Very  well.  May  I  have  access  to 
the  bidding  file  of  Loew's,  counsel? 

Mr.  Westbrook :  Those  you  had  before  are  in  the 
file  cabinet. 

Mr.  Corinblit:  Well,  you  had  them  over  the 
weekend. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Hickey,  I  want  to 
begin  with  respect  to  this  bidding  matter  with  the 
date  September  1949  and  then  come  up  through  the 
period  in  which  the  Paradise  Theatre  was  opened. 
Now,  I  will  ask  you  to  examine  the  same  [622]  rec- 
ords that  Mr.  Mitchell,  that  is  the  same  type  records 
with  respect  to  a  prior  period  that  Mr.  Mitchell  had 
you  examine. 

Mr.  Mitchell:  With  respect  to  1949,  I  object 
upon  the  ground  that  it  is  not  proper  recross.  I 
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made  no   questions  about  1949,   and  therefore  he 
should  be  restricted  from  expanding  the  scope  of 
recross  examination. 

The  Court:    Overruled. 

Q.  (By  Mr.  Corinblit) :  Now,  October  1949— 
I  am  sorry  these  are  not  quite  in  order — October 
1949,  I  want  you  to  confirm  with  respect  to  the  pic- 
ture Midnight  Kiss,  you  sent  requests  to  bid  to  the 
La  Tijera  and  to  Fox,  and  that  Fox  returned  a  bid 
only  for  the  United  Artists  Theatre,  and  not  for 
the  Academy  Theatre,  and  that  the  La  Tijera  did 
not  bid.  Is  that  correct? 

A.     We  have  a  l)id  here  for  the  United  Artists. 

Q.    But  not  for  the  Academy,  correct? 

A.     No,  I  don't  see  any  ])id  for  the  Academy. 

Q.    All  right. 

A.  Nor  the  La  Tijera,  either.  Lots  of  theatres 
don't  bid  even  though  we  send  them  the  bid  asking 
them  to  bid,  they  don't  bid.  Sometimes  we  don't  get 
any  bids.  Then  we  have  to  re-solicit  them. 

Q.  On  the  picture,  in  November  1949  —  well, 
there  is  no  return  on  that.  Let's  turn  to  this  and  we 
will  come  back  to  the  period  there,  but  let's  turn  to 
February  7,  1950.  [623] 

Mr.  Corinblit:  The  fact  is,  is  it  not,  counsel,  that 
after — I  think  coimsel  for  Fox  will  stipulate  that 
on  or  about  this  date  Fox  was  no  longer  interested 
in  the  United  Artists  Theatre,  is  that  correct? 

Mr.  Johnston:  I  will  have  to  beg  your  pardon, 
Mr.  Corinblit.  I  was  looking  at  a  document  and 
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wasn't  paying  any  attention  to  you.  Will  you  put 

the  question  to  me  again? 

Mr.  Corinblit:  The  date  on  which  Fox  no  longer 
had  any  interest  in  the  United  Artists  Theatre  in 
Inglewood,  didn't  operate  the  theatre,  is  what? 
AYhat  is  the  approximate  date  when  they  no  longer 
operated  ? 

Mr.  Johnston:  The  interest  was  changed  as  of 
January  1.  I  think  the  theatre  was  operated  for  a 
short  time  after  that  for  the  account  of  the  United 
Artists  Theatres  Circuit. 

Mr.  Corinblit:    By  Fox? 

Mr.  Johnston :    Yes. 

The  Court :    January  1  of  what  year  ? 

Mr.  Johnston :    1950. 

Q.  (By  Mr.  Corinblit)  :  For  the  picture  Ten- 
sion, the  record  shows  that  you  sent  out  bids  to  Fox, 
you  sent  out  bids  to  United  Artists,  and  you  sent 
out  bids  to  La  Tijera.  I  want  you  to  confirm  the 
fact  that  the  operator  of  Fox  sent  you  a  letter  in 
which  he  stated — well,  the  operator  at  that  time  was 
Fox,  because  they  were  still  operating  the  United 
Artists  Theatre.  [624] 

Mr.  Mitchell:    What  is  the  date  of  that? 

Mr.  Corinblit:  The  picture  is  Tension.  The  date 
on  which  the  notices  went  out  was  January  24  and 
the  final  date  of  entry  here  is  February  7,  1950. 

This  overlaps,  perhaps,  the  period  Mr.  Johnston 
referred  to. 

Q.  Now,  the  record  show  that  in  response  to 
that  bid,  that  request  to  bid.  Fox  bid  on  behalf  of 
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the  United  Artists  but  not  on  behalf  of  the  Acad- 
emy, and  the  La  Tijera  did  not  bid,  is  that  correct? 

A.     That  is  correct. 

Q.  The  next  picture — the  picture  That  Forsyte 
TVoman,  February  14,  1950. 

You  sent  out  bids  to  United  Artists,  Fox,  La 
Tijera.  Fox  sent  back  a  letter,  ''We  don't  wish  to 
make  any  offer."  L^nited  Artists  sent  back  a  bid. 
La  Tijera  did  not  bid.  Is  that  correct? 

A.    Yes. 

Q.  The  only  company  from  which  you  received 
a  bid  was  L'nited  Artists? 

A.     That  is  not  unusual. 

The  Court:  Well,  you  can  answer  that  "Yes"  or 
"No." 

Q.  (By  Mr.  Corinblit) :  That  is  correct,  is  it 
not  ?  A.     Correct. 

Q.  With  respect  to  the  next  picture,  Malaya,  you 
sent  [625]  out  letters  to  Fox,  La  Tijera  and  United 
Artists.  Mr.  Pirosh  for  Fox  sent  you  a  letter  saying, 
"AYe  do  not  wish  to  make  a  bid."  Your  records  show 
the  La  Tijera  did  not  bid  so  the  only  theatre  that 
bid  was  the  United  Artists,  correct? 

A.     Correct. 

Mr.  Mitchell :    What  is  the  date  of  that? 

Mr.  Corinblit:  It  covers  a  date,  counsel,  from 
February  14  to  February  27,  1950. 

Q.     The  next  picture  is 

Mr.  Mitchell:  May  we  have  a  date  on  each  of 
them  because  these  are  all  long  prior  to  the  Para- 
dise. 
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Mr.  Corinblit:  We  will  give  yon  the  date,  all 
right. 

Q.     The  next  picture — two  pictures. 

Mr.  Johnston :  Do  you  want  to  stipulate  the  Par- 
adise opened  in  August  of  1950  so  we  can  be  clear 
about  it  % 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:    Thank  you. 
Q.     (By  Mr.  Corinblit) :    The  next  picture  is  East 
Side,  West  Side,  and  Challenge  To  Lassie. 

Your  requests  went  out  February  24,  1950,  to  the 
La  Tijera,  Fox  and  United  Artists.  Mr.  Pirosh  of 
Fox  West  Coast  sent  you  a  letter,  "We  do  not  wish 
to  make  a  bid." 

United  Artists  put  in  a  bid.  La  Tijera  did  not 
bid,  correct?  A.     Correct.  [626] 

Q.  The  next  picture,  Ambush.  You  sent  out  let- 
ters requesting  bids  to  the  La  Tijera,  Fox  and 
United  Artists  of  March  3,  1950.  Mr.  Pirosh  of  Fox 
sent  you  a  letter,  "We  do  not  wish  to  make  a  bid." 

The  La  Tijera  did  not  bid.  The  only  company  that 
bid  and  won  the  picture  was  United  Artists,  is  that 
correct?  A.    Yes,  sir. 

Q.  Now,  Mr.  Hickey,  during  this  period  when 
you  were  sending  out  offers  to  three  companies  and 
regularly  only  one  company  was  sending  back  a  bid 
and  regularly  Mr.  Pirosh  of  Fox  West  Coast  was 
telling  you  "I  don't  want  to  bid." 

During  that  period,  right  around  that  time  Mr. 
Schreiber  come  to  see  you  and  asked  you  for  pic- 
tures, did  he  not? 
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Mr.  Mitchell:  That  period,  your  Honor,  as  I 
assume  is  the  period  covered  by  those  letters, 
namely  January  and  February  1950. 

Mr.  Corinblit:  All  right.  Mr.  Mitchell's  objection 
is  well  taken. 

Mr.  Johnston:  Mr.  Corinblit,  I  assume  you  are 
going  into  the  rest  of  the  letters  that  you  repre- 
sented to  the  court  that  you  would,  during  the  whole 
period  of  the  Paradise  operation. 

Mr.  Corinblit :  If  you  will  permit  me  to  conduct 
my  own  examination. 

Mr.  Johnston:  I  just  want  you  to  do  what  you 
said  you  [627]  were  going  to  do. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Hickey,  right 
about  the  time  that  this  procedure  was  being  car- 
ried on,  Mr.  Schreiber  came  to  see  you.  That  would 
be  about  the  end  of  March,  1950,  isn't  that  right  % 

A.    I  don't  remember  dates. 

Q.  You  don't  recall  dates.  All  right.  I  will  show 
you  a  document  which  has  not  been  marked.  I  be- 
lieve it  is  identified  as  an  exhibit  of  Loew's.  Will 
you  confirm  it  ?  This  is  one  of  your  exhibits. 

(Handing  document  to  Mr.  Westbrook.) 

Mr.  Westbrook:  Just  a  moment.  Defendant's 
Exhibit  A-10  for  identification. 

Mr.  Corinblit:  I  think  we  can  use  this  copy  for 
the  purpose  of  refreshing  your  collection. 

Q.  I  will  show  you  a  document,  Mr.  Hickey, 
which  is  a  duplicate  of  Defendant's  Exhibit  A-10, 
which  is  a  letter  from  Hickey  to  Isenberg  dated 
March  30,  1950,  and  ask  you  if  that  refreshes  your 
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recollection  that  Mr.  Schreiber  came  to  see  you  at 

the  end  of  March  1950? 

A.  Yes,  I  remember  I  stated  before  that  Mr. 
Schreiber  was  in  to  see  me  three  or  four  times.  That 
I  answered  once  before. 

Q.  All  right.  Now,  let  us  go  back  just  a  little 
bit,  prior  to  that  March  30th  date.  [628] 

The  first  communication  you  had  from  Mr. 
Schreiber  was  on  February  6,  1950,  I  believe,  and  I 
will  offer  in  evidence  Plaintiff's  Exhibit  D-1  and 
D-2. 

The  Clerk:    Plaintiff's  Exhibit  D? 

Mr.  Corinblit:  D-1  and  D-2.  I  am  sorry.  Pardon 
me.  I  was  giving  the  numbers  in  the  deposition. 
They  are  Exhibit  6-A,  6-B,  6-C,  6-D. 

(Handing  documents  to  Mr.  Mitchell.) 

Mr.  Corinblit:  I  offer  in  evidence,  Exhil)its  6-A, 
-B,  -C  and  -D. 

The  Court :    They  may  be  received. 

(The  exhibits  referred  to  were  marked  Plain- 
tiff's Exhibits  6-A,  6-B,  6-C  and  6-D,  and  re- 
ceived in  evidence.)  [629] 
***** 

Q.  (By  Mr.  Corinblit) :  Now,  after  this  ex- 
change of  letters,  Mr.  Hickey,  Mr.  Schreiber  wrote 
another  letter  to  New  York  dated  March  6,  1950, 
and  I  will  offer  that  as  Plaintiff's  Exhibit  [631] 
6-E  in  evidence. 

The  Court:    It  will  be  admitted. 

(The  exhibit  referred  to  was  marked  Plain- 
tiff's Exhibit  6-E,  and  received  in  evidence.) 
***** 
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Q.  (By  Mr.  Corinblit)  :  Now,  as  indicated,  Mr. 
Hickey,  subsequently  Mr.  Sclireiber  did  stop  in  to 
see  you  and  I  think  you  testified  that  he  asked  you 
if  he  could  have  the  privelege  for  his  [632]  Para- 
dise Theatre  of  playing  a  non-exclusive  first  run — 
that  is  simultaneously  with  the  two  theatres  that 
you  were  playing  first  run,  and  you  said  no,  is  that 
correct?  A.     That  is  correct.  [633] 

Q.  And  then  he  asked  you  if  under  those  circum- 
stances could  he  possibly  have  the  pri^dlege  of  play- 
ing pictures  on  a  7  day  availability,  isn't  that  cor- 
rect? A.     That  is  correct. 

Q.  He  asked  you  if  he  could  play  on  7  day  avail- 
ability in  Westchester. 

At  that  time  where  were  the  other  7  day  situa- 
tions in  the  Los  Angeles  area?  You  had  one  in  In- 
glewood,  didn't  you?  A.     One  in  Inglewood. 

Q.  And  that  legally  is  a  separate  city,  isn't  it, 
the  city  of  Inglewood,  or  do  you  know? 

A.     I  believe  so. 

Q.  You  had  one  in  the  area  known  as  Belvedere 
Gardens,  didn't  you?  A.     I  don't  remember. 

Q.  That  is  the  Golden  Gate  in  Belvedere  Gar- 
dens? You  remember  that,  don't  you? 

A.  I  really  don't.  If  I  did,  I  would  say  so,  but  I 
don't  remember. 

Mr.  Corinblit:  Can  we  have  a  stipulation  on  that, 
or  do  you  want  to  check  the  facts  that  Loew's  had  a 
7  day  situation  in  Belvedere  Gardens? 

Mr.  Mitchell:  Yes,  but  not  at  the  Golden  Gate 
Theatre.  They  had  a  7  day  situation  on  a  bid.  [634] 
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Mr.  Corinblit:  All  right.  You  were  permitting  7 
days  in  the  Belvedere  Gardens  area. 

Q.  Where  was  the  other  place  that  you  were  per- 
mitting 7  days? 

A.    Well,  we  had  it  in  Pasadena. 

Q.     Pasadena,  and  where  else  1 

A.     I  believe  we  had  7  days  in  Culver  City. 

Q.  Culver  City.  Any  place  else?  How  about 
Glendale?  A.     Might  have  had  it  in  Glendale. 

Q.    How  about  Huntington  Park? 

A.  Well,  I  really  don't  remember  without  look- 
ing at  the  records.  I  wouldn't  say. 

Q.  If  I  remind  you  of  the  name  of  the  Fox 
California  in  Huntington  Park? 

A.     That  wouldn't  help  any. 

Q.     That  wouldn't  help? 

Mr.  Mitchell :  I  will  stipulate  with  you  that  they 
had  a  7  day  run  on  bid  in  Huntington  Park. 

Mr.  Corinblit:  Counsel,  I  wish  you  wouldn't  ask 
for  that  stipulation  on  bid,  because  we  will  have 
that  question  gone  into,  if  you  want  to,  but  don't 
state  it  was  on  bid. 

Mr.  Mitchell:  Well,  that  is  the  fact  so  that's  all 
I  can  say. 

Q.  (By  Mr.  Corinblit) :  Mr.  Hickey,  can  you 
tell  me,  if  [635]  you  remember,  you  have  been  with 
Loew's  a  long  time,  those  areas  having  7  days 

The  Court:  Mr.  Corinblit,  Mr.  Hickey  is  a  little 
hard  of  hearing.  You  are  dropping  your  voice. 

Mr.  Corinblit:    Yes,  sir.  All  right. 

Q.     In  fact,  those  7  day  areas  are  the  same  7  day 
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areas  you  had  in  Los  Angeles  when  Los  Angeles  had 

50  per  cent  of  the  poi)ulation  it  has  no^Y,  isn't  that 

right? 

A.  It  may  be.  I  don't  know.  All  I  know  is  this, 
that  we  offered,  and  it  states  in  this  letter,  we  of- 
fered the  Paradise  Theatre  7  days  if  they  would 
Ind  for  it. 

Q.  All  right.  We  will  come  to  that  in  just  a 
moment.  Taking  your  attention  to  prior,  just  in 
1949,  in  1949  it  is  a  fact,  isn't  it,  that  every  one  of 
these  areas  were  Fox  towns,  isn't  that  right? 

A.     I  didn't  hear. 

Q.  Each  one  of  those  areas  were  Fox  towns  that 
had  the  7  day  right,  isn't  that  right? 

A.     That  might  be. 

Q.  Now,  in  this  greater  Los  Angeles  area,  in 
fact,  although  it  is  a  long  way,  and  I  will  admit  it, 
but  I  think  you  might  have  told  the  court  that  there 
was  no  other  theatre  in  the  city  of  Los  Angeles  that 
had  anything  earlier  than  21  days.  I  may  be  wrong 
on  that  part,  but 

A.    You  were  wrong.  [636] 

Q.     But  the  fact  is  you  had  a  theatre 


Mr.  Mitchell :    What  did  you  say,  Mr.  Hickey? 

The  Witness:    He  was  wrong. 

Q.  rl3y  Mr.  Corinblit) :  All  right.  Then  the 
fact  is  that  you  had  a  first  run  theatre  in  San  Pedro, 
which  is  a  part  of  the  city  of  Los  Angeles,  did  you 
not? 

A.     Well,  I  will  tell  you  about  San  Pedro. 

Q.    May  I  interrupt  just  a  minute?    Could  you 
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answer  that  question  yes  or  not?  A.    Yes. 

Q.     You  did  have?  A.    Yes. 

Q.     All  right,  go  ahead  and  explain. 

The  Court:    Now  make  your  explanation. 

The  Witness:  San  Pedro  at  the  time  that  we 
awarded  them  that  run  was  not  connected  in  any 
way  with  the  city  of  Los  Angeles.  During  the  time 
or  at  a  period  of  time  after  that,  the  city  of  Los 
Angeles  took  in  a  certain  portion  of  that  area 
out  there  so  they  could  get  an  outlet  to  the  harbor, 
and  then  it  become,  of  course,  a  part  of  Los  Ange- 
les. But  when  we  awarded  this  in  the  first  place  it 
was  not  a  part  of  Los  Angeles. 

The  Court :  May  I  inquire,  what  theatre  had  the 
first  run  in  San  Pedro? 

The  Witness:  I  really  don't  know,  your  Honor. 
I  [637]  can't  tell  you  because 

The  Court:  Was  it  a  Fox  theatre  or  was  it  an 
independent  theatre? 

The  Witness:  Li  San  Pedro,  there  is  a  War- 
ner's theatre  we  done  business  with,  and  there  is  a 
Fox  theatre,  and  there  is  a  drive-in  out  there. 

The  Court :  When  you  first  went  into  San  Pedro 
there  was  no  drive-in.  That  was  a  long  time  before 
drive-ins. 

The  Witness:  No,  there  was  no  drive-in,  but 
when  we  first  went  into  San  Pedro,  I  think  there 
was  a  Fox  and  Warner's  theatre. 

The  Court :  Do  you  remember  which  theatre  was 
given  the  first  run  right? 
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The  Witness:    No. 

The  Court :    That  was  before  the  days  of  bidding. 

The  "Witness:    No,  I  do  not. 

The  Court:  All  right.  I  notice,  Mr.  Corinblit, 
it's  11  o'clock  and  maybe  since  I  interrupted  you  it 
is  a  good  place  to  take  the  morning  recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
t<:»  take  our  recess.  Again  it  is  my  duty  to  admonish 
you  you  are  not  to  discuss  this  case  with  anyone, 
you  are  not  to  allow  anyone  to  discuss  it  ivith  you 
are  not  to  formulate  or  express  any  opinion  as  to 
tlie  rights  of  the  parties  until  the  case  has  been 
finally  submitted  to  you.  [638] 

With  that  admonition  we  will  now  recess  until  15 
minutes  after  11 :00. 
(Recess.)  [639] 

The  Court:  Is  it  stipulated  the  jury  are  present 
and  in  the  jury  ])ox? 

Mr.  Corinblit:     So  stipulated. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  Mr.  Hickey,  a  moment 
ago  the  court  asked  whether  or  not  you  remem- 
bered what  was — whether  there  was  a  Fox  theatre 
in  San  Pedro  that  you  played  first  nm,  and  I 
wanted  to  refresh  your  recollection. 

I  show  you  a  transcript  of  a  deposition  you  gave 
in  the  case  of  Fanchon  and  Marco  v.  Baldwin,  and 
call  your  attention  to  page  1964,  the  question  that 
I  have  marked  here,  and  ask  you  if  you  will  exam- 
ine that  question  and  that  answer  and  see  if  that 
doesn't  refresh  your  recollection  that  that  was  a 
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Fox  theatre  that  played  on  7  days  prior  to  the 

drive-in  coming  there.  M 

Mr.  Mitchell:  That  was  Fanchon  and  Marco 
against  Warners  or  some  company  involving  the 
Baldwin  Theatre. 

Mr.  Corinblit :    I  beg  your  pardon,  that  is  correct. 

The  Witness :    Yes,  that  is  true. 

Q.  (By  Mr.  Corinblit)  :  So  it  was  the  Fox  Gra- 
nada ?  A.     Yes. 

Q.  Nov\%  as  a  matter  of  fact — now,  I  want  to  get 
this  clear,  Mr.  Hickey, — when  you  went  to  seven 
days  in  San  Pedro  you^  stated  it  wasn't  in  Los 
Angeles  ? 

A.  Well,  I  could  be  mistaken  about  that.  I  was 
thinking  [640]  that  over,  and  I  believe  that  that 
change  was  made  in  1912.  That  is  before  I  was 
born. 

Q.  So  that  when  you  went  day  and  date  in  San 
Pedro,  San  Pedro  was  already  a  part  of  the  City 
of  Los  Angeles,  isn't  that  right  ? 

A.     Yes,  I  think  that  is  right. 

The  Court :  Day  and  date  ?  AVhen  you  first  went 
down  to  San  Pedro,  a  first-run  theatre  in  San 
Pedro,  San  Pedro  then  was  a  part  of  Los  Angeles'? 

The  Witness:    Yes,  sir. 

Q.  (By  ]\Ir.  Corinblit) :  Now,  not  only  is  that 
correct  but  it  is  also  true  that  you  had  a  7-day 
theatre  in  Wilmington,  isn't  that  right*? 

A.     That  could  be  iDossible.    I  don't  remember. 

Q.  And  Wilmington  was  a  part  of  the  City  of 
Los  Angeles,  no  question  about  that? 
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A.  Yes,  but  that  is  about  30  ixiiles  away,  or  35 
miles  away.    San  Pedro  is  35  miles. 

Q.  Xow,  when  Mr.  Schreiber  came  to  see  you, 
you  told  him — in  March  of  1950 — you  told  him  that 
you  would  not  permit  him  to  have  a  day  and  date 
availability  of  seven  days  in  Westchester,  isn't  that 
(•(U'rect  ?  A.     That  is  correct. 

Q.  And  of  course  you  told  him  you  would  not 
permit  first  run  Los  Angeles  in  Westchester?  [641] 

A.     That  is  correct. 

The  Court:  Mr.  Hickey,  didn't  I  understand 
you  to  say  the  other  day  that  you  told  Mr.  Schreiber 
that  the  reason  you  wouldn't  give  him  seven  days 
in  Los  Angeles  was  because  you  did  not  have  any 
7-day  theatres  in  Los  Angeles  city  limits? 

Mr.  Mitchell:  Your  Honor,  he  never  said  he 
wouldn't  give  him  seven  days.  He  always  has  said 
he  would  give  them  seven  days  if  they  bid  for  it. 

There  was  no  testimony 

The  Court:  But  at  the  original  time  Mr.  Schrei- 
ber came  in  and  asked  for  pictures,  he  asked  for 
first  run  and  then  he  asked  for  seven  days. 

Mr.  Mitchell:     Yes. 

The  Court:  And  my  understanding  was  that  Mr. 
Hickey  said,  "We  will  not  give  you  seven  days  be- 
cause we  do  not  have  seven  days  in  Los  Angeles 
City." 

Mr.  Corinblit:  I  think  I  may  be  able  to  find 
that  in  the  record. 

The  Court :  And  I  think  that  is  what  he  testified 
to. 
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Now,  do  you  recall  that  you  told  us  that? 

The  Witness ;    I  believe  I  do. 

The  Court:  Then  the  fact  of  the  matter  is,  you 
did  have  two  7-day  theatres  in  the  Los  Angeles  city 
limits,  one  in  San  Pedro  and  one  in  Wilmington  f 

The  Witness:  As  I  said  here,  I  wasn't  positive 
that  San  [642]  Pedro  was  in  Los  Angeles,  and  then 
I  came  and  said  I  found  out  that  it  was.  [643] 

The  Court:  I  know,  l)ut  when  you  told  Mr. 
Schreiber  you  wouldn't  give  him  7  days  because 
you  didn't  give  any  7  day  availability  in  Los  Ange- 
les city  limits,  the  fact  of  the  matter  is  at  that  time 
you  did  have  a  7  day  theatre  in  the  city  limits,  al- 
though it  was  in  San  Pedro,  35  miles  away  from 
downtown  Los  Angeles. 

The  Witness:    That's  right. 

Mr.  Corinblit:  I  think,  your  Honor,  the  testi- 
mony was  that  the  7  day  theatre  was  in  Wilming- 
ton and  the  first  run  theatre  in  San  Pedro. 

Q.  Is  that  correct,  Mr.  Hickey,  or  were  they 
both  7  days  ?  A.     I  didn't  hear  that. 

Q.  The  7  day  theatre  was  in  W^ilmington  and 
you  had  a  first  run  theatre  in  San  Pedro,  is  that 
right,  day  and  date  with  downtown? 

A.  Yes,  they  could  run,  l)ut  they  don't  as  a  rule 
run  day  and  date  with  downtown. 

Q.  All  right.  Now,  Mr.  Hickey,  you  did  state 
to  Mr.  Schreiber  when  he  came  to  see  you  that  you 
will  not  permit  day  and  date  first  run,  but  you  will 
require  him  as  a  condition  for  obtaining  7  day 
availability  to  bid  against  the  theatres  in  Inglewood, 
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is  that  correct  ?  A.     That  is  correct. 

Q.  With  respect  to  this  matter  of  bidding,  wasn't 
it  [644]  your  position  in  1950,  hasn't  it  always  been 
your  position  that  bidding  is  less  advantageous  to 
your  company  than  when  you  didn't  bid? 

A.  Yes.  We  don't  like  bidding.  We  never  asked 
for  ])idding. 

Q.  All  right.  So  it  has  been  your  position  that 
bidding  is  less  advantageous  to  your  company,  isn't 
that  correct?  A.     That  is  correct. 

Q.  One  of  the  reasons  that  you  stated  that  it 
was  your  position  and  Loew's  position  that  bidding 
was  less  advantageous  is  because  exhibitors  can  get 
together  and  divide  up  your  pictures  and  divide  up 
the  other  companies'  pictures,  isn't  that  correct? 

A.     I  never  said  that. 

Q.     You  never  said  that? 

A.     No,  that  I  remember. 

Q.  Do  you  remember,  Mr.  Hickey,  that  you  gave 
a  deposition  under  oath  in  the  case  of  Metropolitan 
Theatres  vs.  Loew's  Incorporated?  Do  you  remem- 
ber doing  that?  A.     I  remember  that. 

Q.  I  want  to  show  you  pages  43  and  45  of  that 
deposition  and  ask  you  to  read  pages  43  to  45  and 
particularly  the  lines  from  12  to  24  on  page  45.  You 
might  begin  with  the  question  at  the  bottom  of  43 
and  then  go  over.  [645] 

A.     (Witness  examining  document.) 

Q.  Now,  Mr.  Hickey,  that  you  have  read  your 
testimony,  pages  43  to  45,  it  is  a  fact  that  you  took 
the  position  that  bidding  was  less  advantageous  to 


544      Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  George  A.  Hickey.) 
your  company  because  the  exhibitors  get  together 
and  say,  ^'I  am  not  going  to  bid  on  this  picture. 
You  can  have  it."  Another  one  will  get  together 
and  say,  "I  am  not  going  to  bid  on  it.  You  can 
have  it."  ''They  all  get  together  and  the  fellow 
that  does  bid  gives  us  nothing  and  we  are  at  his 
mercy,  and  then  if  we  go  out  and  negotiate  for  this, 
if  we  turn  his  bid  down  and  go  out  and  negotiate, 
nobody  will  buy  it.  If  the  distributor  did  that,  they 
would  put  him  in  jail  and  throw  the  key  away  on 
him,  but  the  exhibitor  can  do  anything  he  wants  to." 

That  is  what  you  said  in  that  deposition,  isn't 
that  right?  A.     Well,  that  is  true. 

The  Court :  The  question  is,  Mr.  Hickey,  did  you 
say  that? 

The  Witness:    Yes.    The  reason 

Mr.  Corinblit:  It  may  call  for  an  explanation, 
your  Honor,  and  if  it  does,  all  right,  but  I  don't 
think  it  does  at  this  point. 

The  Court:  I  don't  think  it  needs  an  explana- 
tion.   The  only  point  is,  did  you  say  it  ? 

The  Witness:    Yes.  [646] 

The  Court :  Mr.  Corinblit,  I  think  I  should  advise 
the  jury  of  certain  matters.  There  has  been  men- 
tioned in  this  case  a  number  of  other  motion  pic- 
ture cases.  We  have  had  mention  of  the  Baldwin 
case,  the  Metropolitan  case,  the  Partmar  case,  and 
some  other  cases. 

Now,  the  fact  that  other  cases  have  been  tried  in 
this  court  is  of  no  interest  to  you  particularly.  It 
is  true  that  they  can  use  depositions  or  use  state- 
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ments  for  the  purpose  of  impeaching  witnesses  or 
refreshing  recollection,  but  whether  or  not  the  plain- 
tiff succeeded  or  didn't  succeed  in  those  other  cases 
is  absolutely  inmiaterial.  You  are  to  try  this  case 
upon  the  e^'idence  in  this  case,  not  upon  the  evi- 
dence in  some  other  case. 

You  are  not  to  concern  yourself  with  whether  in 
the  Baldwin  case  or  the  Partmar  case  or  some  other 
case  the  x:)laintiff  succeeded  or  didn't  succeed.  These 
cases  are  only  mentioned  for  the  purpose  of  identi- 
fying the  cases  to  the  witness  and  not  for  the  pur- 
pose of  influencing  the  jury  in  any  way.  So  you 
are  not  to  be  concerned  with  whether  or  not  the 
])laintiff  recovered  or  did  not  recover  in  these  other 
cases. 

All  right,  Mr.  Corinblit.  [647] 

Mr.  Corinblit:  Your  Honor,  do  you  want  to  ex- 
plain this  matter  of  impeachment  to  the  jury? 

The  Witness:     I  would  like  to  explain 

The  Court:  I  used  the  word  "impeachment." 
That  is  another  word  you  may  not  understand. 

A  witness  is  presumed  to  tell  the  truth.  It 
doesn't  make  any  difference  whether  he  is  a  man 
as  high  up  in  the  industry  as  Mr.  Hickey  or  just 
a  man  in  the  street  or  a  bum,  they  are  all  supposed 
to  tell  the  truth. 

Now,  if  a  witness  makes  a  statement  upon  the 
witness  stand,  he  can  be  impeached  by  showing  that 
he  made  statements  to  the  contrary  to  some  par- 
ticular other  place  and  time. 

In  other  words,  if  he  says  today  it  is  black,  you 
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might  be  al^le  to  show  that  a  year  ago  he  said  it  was 
red  and  that  is  impeachment.  But  it  is  up  to  you 
to  determine  whether  or  not  the  plaintiff  is  telling 
the  truth  and  whether  he  is  sincere  and  honest  and 
above-board.  You  are  to  evaluate  the  testimony  of 
each  witness. 

The  Clerk:     You  said  "plaintiff." 

The  Court:  Excuse  me,  if  I  said  plaintiff.  I 
meant  the  witness. 

Mr.  Mitchell:  Will  you  also  explain  the  term 
"refreshing  your  recollection"  because  there  was  a 
question  as  to  whether  or  not  he  recalled  something 
and  he  was  apparently  refreshing  his  recollection. 

The  Court :  Yes.  That  is  another  term  we  use 

''refresh  your  recollection."  I  don't  presume  that 
many  of  you  could  tell  me  what  you  did  on  the  17th 
day  of  July,  1955.  I  doubt  if  many  of  you  could 
tell  me  even  where  you  were. 

I  am  satisfied  you  can't  tell  me  who  you  talked 
to  or  what  the  conversation  was. 

Well,  if  you  stopped  to  think  and  maybe  if  you 
looked  at  some  records  or  may  if  you  looked  at  a 
story  or  maybe  if  you  looked  at  a  statement  you 
made,  you  could  refresh  your  recollection. 

It  is  no  disgrace  to  not  remember.  It  is  no  dis- 
grace to  say,  ''I  don't  remember,"  or  "I  can't  re- 
call," and  then  some  documents  are  shown  to  a  wit- 
ness for  the  purpose  of  refreshing  his  recollection 
and  after  reading  the  document  he  says,  "Yes,  I  re- 
member now.  I  didn't  remember  before.  My  recol- 
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lection  has  been  refreshed.  I  remember  now  and  I 

said  so  and  so." 

Anybody  else  want  me  to  educate  the  jury? 

All  right,  Mr.  Corinblit. 

The  Witness:  Now,  I  would  like  to  explain  that 
statement  that  I  made. 

Q.  (By  Mr.  Corinblit) :  I  would  like  to,  if  I 
may  continue  this  line  of  questioning. 

The  Court:  I  don't  think  the  statement  [649] 
demands  an  exi)lanation.  The  question  only  was  did 
you  say  it  and  you  said  you  did. 

The  Witness:     Yes. 

The  Court:     And  that  is  all  that  is  necessary. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Hickey,  did 
you  also  state  that  the  persons  from  whom  you  ob- 
tained the  information  as  to  this  disadvantage  to 
Fox 

The  Court:    Wait  a  minute. 

Mr.  Mitchell:  Now,  wait  a  minute,  wait  a  min- 
ute. 

The  Court:  Wait  a  minute.  I  made  a  mistake 
awhile  ago  when  I  said  ''plaintiff,"  when  I  meant 
the  witness.  Now,  you  said  "disadvantage  to  Fox." 
Now,  he  didn't  say  anything  about  disadvantage  to 
Fox  at  all. 

Mr.  Corinblit :  I  misspoke  myself,  your  Honor.  I 
am  sorry. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit)  :  The  persons  from  whom 
you  obtained  the  information  upon  which  you  based 
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your  statement  that  it  was  disadvantage  to  Loew's 
to  have  competitive  bidding  because  the  exhibitors 
would  cut,  would  divide  the  pictures,  included  Mr. 
Stein  of  United  Artists  Theatre,  Mr.  Rosenberg 
and  the  Skouras  people,  isn't  that  correct?  And  in 
that  connection,  I  will  ask  you  to  examine,  if  you 
like,  your  statement  on  Page  51. 

(Document  handed  to  the  witness.)    [650] 

The  Witness:  Well,  yes,  I  made  that  statement 
but  I  said  it  because  of  this  reason.  They  owned 
the  theatres  there  and  they  could  be  the  ones  as  far 
as  my  knowledge  of  it,  the  only  way  that  I  would 
know  those  things  is  because  the  other  people  will 
not  bid.  There  is  only  one — if  there  is  four  theatres, 
Mr.  Rosenberg  would  own  one  and  Mr.  Skouras 
would  own  another  and  somebody  else  would  own 
another  one.  If  there  was  only  one  bid  and  you  get 
that  picture  after  picture,  only  one  theatre  bids, 
then  you  must  feel,  without  knowing  it  or  without 
being  told,  you  must  feel  that  there  is  something 
going  on  there  when  only  one  theatre  bids. 

Q.  (By  Mr.  Corinblit)  :  Well,  these  people  came 
in  and  told  you  about  it,  didn't  they? 

The  Court:    Keep  your  voice  up,  Mr.  Corinblit. 

The  Witness :  Not  that  I  remember  they  told  me 
about  it. 

Q.  (By  Mr.  Corinblit):  Now,  Mr.  Hickey,  I 
want  you  to  read  pages  51  and  52  and  then  answer 
that  question  again. 

(Handing  document  to  the  witness.) 
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(Docimient  handed  to  Mr.  Mitchell.) 

Q.     Xow,  do  you  want  to  read  that  again,  sir? 

A.     I  haven't  read  this  page. 

Q.  Yes.  Now,  Mr.  Hickey,  in  that  case  were  you 
asked  this  question:  [651] 

'*You  mentioned  a  moment  ago  in  answer  to  my 
question  why,  certain  reasons  that  you  had  for 
feeling  that  your  present  method  of  licensing  mo- 
tion pictures  is  not  as  advantageous  as  the  way 
you  used  to  license  motion  pictures,  and  you  de- 
scribed what  you  alleged  to  be  certain  collusive 
activities  on  the  part  of  the  exhibitors. 

"From  whom  did  you  get  this  information,  that 
which  you  described? 

''A.     The  exhibitors. 

''Q.    Which  ones? 

"A.    Mr.  Stein,  Mr.  Rosenberg,  Skouras  people. 

"Q.     Who  are  Skouras  people? 

"A.     Mr.  Pirosh. 

"Q.    All  right.  Who  else? 

^'A.  And  the  Warner  Bros,  sat  in  my  office  tell- 
ing me  that  'This  is  my  picture  and  they  have  all 
agreed  to  give  it  to  me,  and  nobody  is  going  to 
bid  on  it  but  me.' 

"  Q.  You  say  all  of  these  men  did,  or  the  Warner 
Bros,  sat  in  your  office?  "A.    All  of  them. 

"Q.    When  was  that? 

"A.    Including  Mr.  Rosenberg. 

*'Q.     When  was  that?  [652] 

''A.     I  can't  remember  that  date. 
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"Q.  Well,  can  you  give  me  any  idea  whether  it 
was  ten  years  ago  or  two  years  ago? 

''A.  No,  it  wasn't  ten  years  ago.  It  was  within 
the  time  we  started  to  bid. 

"Q.    Well,  how  long  has  that  been? 

"A.  And  we  have  got  some  records  in  our  office, 
because  when  they  went  out  we  made  notes  of 
what  they  said. 

'^Q.  Can  you  produce  those  records  in  this  depo- 
sition ? 

"A.  I  don't  know  whether  I  can  find  them  now 
or  not. 

"Q.  Well,  will  you  make  a  search  for  them,  and 
if  you  find  them  produce  them? 

''A.    Yes,  I  will  make  a  search  for  them.  But  I* 
can  swear  now 

"Q.  Well,  you  are  swearing  to  everything,  you 
understand  ?  ' '  A.     Yes. 

"Q.    You  are  under  oath. 

^'A.  Yes,  but  I  am  not — I  am  telling  you  now 
that  each  and  every  one  of  these  men  have  told 
me  personally  that  they  were  doing  that.  They  not 
only  did  it  here,  but  they  did  it  all  over  the  state, 
wherever  there  was  bidding.  [653] 

'^Q.  Now,  I  am  asking  you  now,  where  did  those 
conversations  occur?  "A.     In  my  office." 

Now,  Mr.  Hickey,  you  were  asked  those  questions 
and  you  gave  those  answers,  is  that  correct? 

A.     That  is  correct. 

Q.  Each  question  that  was  asked  and  each 
answer  you  gave  was  true  and  correct? 
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A.     That's  right. 

Q.     A  little  further  on: 

*'Q.     You  can't  remember  the  dates'? 

*'A.     Can't  remember  the  dates " 

Mr.  Mtiehell:  Well,  he  hasn't  even  shown  this 
to  the  witness. 

Mr.  Corinblit :    Yes,  it  is  on  page  53. 

Mr.  Mitchell:  He  hasn't  denied  he  so  testified, 
your  Honor. 

Mr.  Corinl)lit:  We  haven't  concluded  the  ques- 
tioning on  this. 

Mr.  ^litchell:  Well,  it  isn't  proper  to  read  the 
deposition  in  this  manner.  I  let  him  go  on  because 
he  has  not  denied  he  testified  to  the  facts  as  stated 
here. 

The  Court:     Objection  overruled. 

Q.     By  Mr.  Corinblit: 

"Q.     You  can't  remember  the  dates'? 

"A.     Can't  remember  the  dates. 

"Q.  Would  you  recall  the  names  of  the  pictures 
that  were  involved  at  the  time*?  [655] 

"A.  That  is  every  picture.  They  get  together  on 
every  picture. 

"Q.  Well,  they  have  been  in  your  office  more 
than  once? 

'*A.     It  isn't  once — a  dozen  times." 

Now,  you  were  asked  those  questions  and  gave 
those  answers,  correct?  A.     Correct. 

Q.  When  you  gave  those  answers,  it  was  the 
truth*?  A.    I  presume  so. 

Q.    Well,  you  know  it  was  the  truth? 
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A.     Yes. 

Q.  There  are  only  two  other  matters  here  that 
I  will  ask  you  to  look  at,  the  question  beginning 
line  23  and  the  answer  beginning  on  line  2  on  the 
next  page,  pages  53  and  52. 

A.     (Witness  examining  document.) 

Q.  Page  53,  were  you  asked  this  question  and 
did  you  give  this  answer: 

^^Q.  Your  testimony  now  is,  as  I  understand  it, 
that  on  every  occasion  that  you  offer  a  picture  one 
or  more  of  these  gentlemen  come  into  your  office 
and  make  these  statements  concerning  the  method 
in  which  they  are  colluding;  is  that  correct? 

"A.  Sometimes  they  come  in  and  sometimes  they 
don't.  Sometimes  they  give  it  to  me  over  the  phone. 
We  ask  them  v^hy  [656]  they  don't  bid  on  it  and 
they  say,  'Well,  I  have  got  an  agreement  with 
so-and-so  that  I  am  not  going  to  bid  on  it.'  So  they 
have  agreements  with  each  other.  They  will  bid  on 
our  pictures  when  they  want  to  and  when  they 
don't  want  to,  they  don't." 

Were  you  asked  that  question  and  did  you  give 
that  answer?  A.     I  did. 

Q.  When  you  gave  that  answer,  that  answer 
was  true?  A.     Yes. 

Q.  Mr.  Hickey,  when  you  referred  to  the  War- 
ner Bros.,  the  person  to  whom  you  referred  was 
Mr.  Leo  Miller,  isn't  that  correct? 

I  will  ask  you  to  look  at  page  62  of  this  deposi- 
tion given  in  the  Metropolitan  case. 

A.     (Witness  examining  document.) 
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Q.  The  person  to  whom  you  referred  was  Leo 
Miller?  A.     Leo  Miller,  yes. 

Q.  Now,  Mr.  Hiekey,  the  men  who  in  your  of- 
fice you  testified  discussed  with  you  these  agree- 
ments included  Mr.  Pirosh  from  Fox  and  Mr.  Stein. 
TTho  was  Mr.  Stein  in  1950? 

A.     Who  was  he? 

Q.  Yes,  that  is,  he  was  associated  with  United 
Artists  Theatres  Circuit,  isn't  that  correct? 

A.     Yes.   [657] 

Q.  Mr.  Pirosh  who  discussed  this  matter  with 
you  was  buying  in  1950  for  the  Fox  theatres  in  the 
Inglewood  area,  isn't  that  correct? 

A.     That  is  correct. 

Q.  And  Mr.  Stein  was  buying  not  only  for  the 
first  run  theatre  in  downtown  Los  Angeles,  iDut  for 
the  United  Artists  Theatre  in  Inglewood,  isn't  that 
correct?  A.     That  is  correct. 

Q.  Now,  despite  all  this,  when  Mr.  Schreiber 
came  in  to  see  you  and  asked  you  to  permit  him 
to  play  on  day  and  date  and  7  day  availability,  if 
you  wouldn't  give  him  first  run,  you  told  him  you 
wanted  him  to  bid  against  Inglewood,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  Now,  you  didn't  tell  him  at  that  time  that 
there  were  agreements  that  you  knew  about  relat- 
ing to  the  division  of  pictures  on  first  run  and  on 
seven  days  in  the  Inglewood  territory?  You  didn't 
tell  him  that?  Did  you  say  that  to  him  at  that 
time? 

A.     No.  I  had  no  occasion  to  say  that  to  him. 
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You  don't  have  to  say  that  to  him.  They  will  get 

together.  [658] 

Q.  Now,  subsequently,  Mr.  Mitchell  went 
through  with  you  yesterday  a  record  of  bidding, 
so-called,  beginning  in  May  1950,  to  the  time  that 
the  Paradise  opened  and  thereafter. 

Now,  I  wish  you  would  tell  the  jury,  Mr.  Hickey, 
something  about  this  matter  of  the  theatre  busi- 
ness. Is  it  your  custom  when  you  license  a  theatre 
a  picture  on  a  run  and  sell  on  a  percentage,  when 
you  are  working  out  the  deal  with  the  exhibitor,  to 
try  to  estimate  in  your  own  mind  what  that  pic- 
ture is  going  to  gross  in  the  theatre? 

Am  I  clear  or  is  that  ambiguous? 

A.     It  is  not  clear  to  me. 

Q.  When  you  negotiated  with  a  theatre  and 
the  question  is  what  terms  are  you  going  to  try  to 
get  from  that  theatre,  you  estimate  in  your  own 
mind  what  the  gross  potential  of  that  theatre  is, 
isn't  that  correct,  on  that  particular  picture? 

A.     That  is  correct. 

Q.  Then  with  that  information  you  may  decide 
you  will  try  35  per  cent  or  40  per  cent  or  30  per 
cent,  whatever  you  think  the  picture  may  be 
worth,  is  that  right?  A.     That's  right. 

Mr.  Mitchell:  This  is  where  there  is  no  bidding, 
you  are  talking  about? 

Mr.  Corinblit:     Yes,  in  negotiating.  [659] 

Q.  (By  Mr.  Corinblit)  :  As  a  matter  of  fact, 
in  order  to  apply  that  principle,  when  a  new  thea- 
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tre  o]3ens  you  ordinarily  put  a  picture  in  there  to 

find  out  what  it  ^Yill  do,  isn't  that  correct? 

A.     That  is  correct. 

Q.     That  is  the  general  practice? 

A.     That's  right. 

The  Court:  Do  you  mean  every  one  of  the  dis- 
tril^utors  put  a  picture  in  the  theatre  to  find  out 
vrhat  it  does,  or  just  one  distributor? 

The  Witness :  Well,  I  know  that  we  do.  You  see, 
when  a  theatre  opens  first  and  we  have  no  records 
or  no  grosses  on  that  theatre,  we  generally  put  a 
picture  in  there  on  reasonable  terms  so  we  can  find 
out  what  the  theatre  is  capable  of  grossing. 

The  Court:    I  know  that  is  what  Metro-Goldyn- 
Mayer  does,  but  how  about  the  rest  of  these  dis- 
tributors? They  are  interested  in  the  same  problem, 
I  are  they  not? 

The  Witness:  Yes,  I  presume  that  if  they  run 
their  business  like  we  do,  they  would  do  the  same 
thing,  but  I  don't  know  that  they  do. 

The  Court:  It  is  your  policy  to  put  in  the  first 
picture  in  these  new  theatres? 

The  Witness:  We  don't  put  them  in  for  nothing. 
We  put  them  in  on  a  fair  basis  and  then  when  we 
get  the  gross  we  [660]  generally  know  after  that 
how  to  figure  the  theatre  and  how  to  sell  our  pic- 
tures in  there. 

The  Court:  Now,  let  me  ask  you  another  ques- 
tion. It  is  clear  to  me,  but  it  may  not  be  clear  to 
the  jury.  You  talk  about  what  a  picture  is  worth, 
the  worth  of  a  picture.  The  value  of  a  picture  to 
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the  distributor  varies  from  locality  to  locality,  isn't 

that  right? 

The  Witness:     That's  right. 

The  Court:  In  other  words,  a  picture  may  be 
worth  more  in  Westwood  than  it  would  be  in 
Huntington  Park? 

The  Witness:     That  is  true. 

The  Court:  And  you  expect  more  revenue  out 
of  Westwood  than  Huntington  Park. 

The  Witness:    That  is  true. 

Mr.  Mitchell:  What  he  has  been  talking  about, 
your  Honor,  is  non-bidding  situations. 

The  Court:  I  am  talking  about  what  a  picture 
is  worth  ordinarily. 

Mr.  Corinblit :  What  we  are  really  talking  about 
is  how  Mr.  Hickey  gets  an  idea  as  to  what  a  picture 
is  worth. 

Mr.  Mitchell:     In  non-bidding  situations. 

Mr.  Corinblit:  All  right,  in  non-bidding  situa- 
tions. 

Q.  Now,  Mr.  Hickey,  let  me  ask  you  this  ques- 
tion, and  I  think  I  know  the  answer.  You  don't 
discuss  with  other  film  [661]  companies  how  their 
pictures  do  in  the  theatre,  do  you?  A.     No. 

Q.     Never  do  that?  A.    No. 

The  Court:  Of  course,  inasmuch  as  you  have 
the  best  pictures,  you  expect  your  pictures  to  gross 
the  most. 

The  Witness:    That  is  true. 

The  Court:     Why,  absolutely. 

Q.     (By  Mr.  Corinblit) :    Mr.  Hickey,  I  want  to 
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show  you  what  Mr.  Mitchell  showed  you  yester- 
day, the  bidding  record  on  the  picture  A  Life  of 
Her  Own,  Septeml^er  25,  1950.  You  notice  that 
the  Paradise  put  in  a  bid  of  14  days  40  per  cent  of 
gross,  and  you  rejected  that  bid  and  took  another 
l^id;  that  is  correct,  isn't  it? 

A.     That  is  correct. 

Q.  Now,  Mr.  Hickey,  it  is  a  fact,  is  it  not,  that 
when  you  rejected  that  40  per  cent  bid,  you  had 
not  followed  your  customary  practice  of  permitting 
a  picture  to  be  played  in  the  Paradise,  you  never 
permitted  a  picture  to  be  played  in  the  Paradise, 
and  you  didn't  have  the  remotest  idea  what  the 
gross  of  that  picture  could  possibly  be  in  the  Para- 
dise? 

Mr.  Mitchell:  We  will  object  to  that  on  the 
ground  it  assumes  a  fact  not  in  evidence.  If  there  is 
any  evidence,  it  is  only  a  custom  to  try  out  the 
theatre.  You  can't  try  out  a  theatre  in  a  bidding 
situation,  and  that  is  why  I  was  so  particular  [662] 
to  make  certain  to  make  it  clear  that  those  answers 
were  all  about  non-bidding  situations.  He  has  now 
twisted  a  non-bidding  situation  into  a  bidding  situ- 
ation and  assumed  Mr.  Hickey  was  talking  about  a 
bidding  situation  when  he  was  talking  about  a  non 
bidding  situation,  and  therefore  the  question  as- 
sumes facts  not  in  evidence.  [663] 

The  Court:    I  am  going  to  sustain  the  objection. 

Change  your  question,  because  I  think  the  fact  is 
that,  at  the  time  the  bid  was  refused,  there  was  no 
Metro-Goldwyn-Mayer  picture  played  in  the  theatre, 
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and  Mr.  Hickey  didn't  know  what  the  gross  was 

going  to  be.    I  think  he  can  answer  it  that  far. 

Mr.  Corinblit:    Yes. 

The  Court:  Regardless  of  whether  there  was 
bidding  or  no  bidding. 

Q.  (By  Mr.  Corinblit)  :  Would  you  answer  that 
question,  Mr.  Hickey? 

Mr.  Corinblit:  I  wonder  if  you  would  read  it 
back. 

The  Court:    Let  me  rephrase  the  question. 

At  the  time  you  turned  down  that  particular  bid 
no  Metro-Goldwyn-Mayer  picture  had  been  played 
in  the  Paradise  Theatre,  and  you  did  not  know  what 
the  gross  would  be  in  the  Paradise  Theatre? 

Mr.  Mitchell:  Your  Honor,  is  your  Honor's  ques- 
tion limited  to  seven  days  or  to  other  availability? 

The  Court:  Well,  at  the  time  the  bid  was  turned 
down  no  Metro-Goldwyn-Mayer  picture  had  been 
played,  and  if  Mr.  Hickey  didn't  pay  any  attention 
to  the  grosses  of  the  other  pictures,  then  he  had 
no  knowledge  as  to  the  grosses  might  be  under  any 
circumstance. 

That  is  true,  is  it  not,  Mr.  Hickey?  [664] 

The  Witness:  Yes.  You  see,  when  we  put  a  pic- 
ture out  on  the  market  we  generally  know  whether 
it  is  going  to  be  a  big  grosser  or  a  small  one.  Now, 
in  this  particular  situation  here  we  turned  down 
the  bid  simply  ])ecause  we  knew,  without  even  hav- 
ing a  picture  in  the  Paradise  Theatre,  that  the  pic- 
ture couldn't  gross  what  we  were  offered  as  a  guar- 
antee for  the  picture  in  the  Academy  Theatre. 
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I  would  like  to  look  at  that  again,  if  you  please. 

The  Court :    What  was  the  name  of  that  picture  ? 

Mr.  Corinblit:    Life  of  Her  Own. 

The  Court :  Was  that  one  of  your  better  pictures  ? 

The  Witness:  Yes,  sir,  it  was  a  very  good  pic- 
ture, and  the  Academy  Theatre  grossed,  or,  offered 
us  $4,025  as  a  guarantee,  plus  70  per  cent  in  excess 
of  $10,000,  less  the  cost  of  the  second  feature. 

Now,  that  "less  the  cost  of  the  second  feature" 
means  that  if  they  pay  $300  or  $500,  that  is  taken 
out  of  the  gross  for  the  second  picture. 

Xow,  the  Paradise  Theatre  offered  us  14  days  at 
40  per  cent  of  the  gross,  less  the  cost  of  a  second 
feature. 

Now,  the  experience  that  I  have  had,  being  dis- 
tributing pictures  for  31  years  with  this  company, 
I  don't  have  to — I  don't  have  to  guess  and  I  don't 
have  to  know  too  much  to  know  that  when  I  get 
a  guarantee  of  $4,025  from  the  Fox  Theatre,  plus 
70  per  cent  of  their  entire  gross  in  excess  of  [665] 
$10,500,  I  don't  have  to  think  much  to  know  that  it 
is  going  to  do  more  than  the  Paradise  Theatre,  be- 
cause I  know — I  would  be  willing  to  bet  on  it — I 
know  that  it  is  going  to  do  more.  I  know  that  I 
am  going  to  get  more  money,  and  that  is  the  reason 
I  accepted  that  bid. 

I  couldn't  afford  to  accept  this  bid.  Here  is  a 
bid  from  the  United  Artists  for  14  days,  same  pic- 
ture, $2,750  guarantee  against  the  first  week,  40 
per  cent  to  $5,050  the  second;  60  per  cent  less  21/^ 
for  a  double  bill  deduction ;  and  the  second  week  35 
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per  cent  to  $4,250,  and  then  60  per  cent  less  21/2  for 

double  bill  deduction. 

I  didn't  take  the  United  Artists  bid,  which  is 
also  a  ])etter  bid  than  this  bid  here  in  the  Paradise. 
That  is  a  better  bid  in  the  United  Artists  Theatre, 
but  I  passed  that  and  took  the  Academy  bid  because 
I  know  it  is  a  better  bid.  I  know  I  can  earn  more 
money.  I  know  I  can  in  the  United  Artists  or  the 
Paradise  Theatre — I  know  I  can  earn  more  money 
than  I  can  in  the  Paradise  Theatre,  and  that  is  the 
reason  I  took  the  bid. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Hickey,  have  you 
also  observed  in  your  experience  that  a  theatre,  after 
it  is  established  on  a  run 

Mr.  Corinblit:     Let  me  withdraw  that. 

Q.  In  your  experience,  is  it  that  the  theatres 
would  like  to  get  a  steady  flow  of  pictures  on  the 
run  on  which  [QQQ^  they  are  playing? 

A.     Would  like  to  get  what? 

Q.  A  steady  flow  of  pictures  on  the  run  which 
they  are  playing — that  is,  they  like  seven  days  reg- 
ularly if  they  are  playing  seven  days,  or  14  days, 
whatever  run  they  are  playing,  they  like  to  get  a 
steady  flow? 

A.  Yes.  They  like  to  get  a  steady  flow  in  Holly- 
wood, in  the  showcase  run.  That  is  why  I  wanted 
a  steady  run  there.  I  didn't  want  to  be  jumping 
aroimd. 

Q.  And  the  reason  that  the  exhil)itors  like  a 
steady  flow  is  because  their  theatres  get  established 
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in  that  position,  and  Loew's  and  your  company  are 

agreeable  to  that,  isn't  that  right? 

A.  It  is  agreeable  to  it  if  we  have  a  theatre 
that  we  can  make  money  in. 

Q.  Now,  the  reason  that  a  theatre  wants  to  get 
established  on  that  run  is  because,  once  it  is  estab- 
lished, people  customarily  go  to  the  theatre  regu- 
larly because  they  know  the  pictures  are  coming  in 
on  a  7-day  availability,  and  their  grosses  can  build 
up,  isn't  that  right? 

A.     If  you  have  good  pictures. 

Q.  Now,  Metro-Goldwyn-Mayer  made  it  impos- 
sible, as  well  as  the  other  companies,  but  Metro- 
Gold  w>ai-Mayer  made  it  impossible  for  the  Para- 
dise Theatre  ever  to  develop  its  potential  because 
you  refused  to  put  a  single  i^icture  into  that  [667] 
theatre,  even  on  an  experimental  basis,  isn't  that 
correct,  for  the  first  three  months  of  its  operation*? 

A.  We  don't  put  pictures  in  a  theatre  on  an  ex- 
perimental basis. 

Q.     I  thought  you  testified 

^Ir.  Johnston :    Let  him  finish  his  answer. 

The  Witness:  We  put  them  in  on  certain  terms 
to  get  an  idea  of  what  the  theatre  can  do,  but  we 
don't  put  them  in  for  fun — we  don't  put  them  in  for 
nothing. 

Q.  (By  Mr,  Corinblit)  :  You  didn't  even  do  that 
in  the  Paradise,  did  you,  on  any  terms  ? 

A.  Because  they  wouldn't  buy  them  and  they 
wouldn't  bid  on  them  when  we  gave  them  a  chance 
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to  bid,  and  they  don't  bid  now  and  they  don't  play 

our  pictures  now. 

Mr.  Corinl)lit:  I  notice  it  is  12  o'clock,  your 
Honor. 

The  Witness :  Our  pictures  are  too  expensive  for 
the  Paradise,  so  the  gentleman  says.  He  can't 
afford  them. 

What  are  we  going  to  do?  Just  because  he  can't 
afford  them,  are  Ave  going  to  lay  them  on  the  shelf? 

We  made  a  picture  that  cost  three  and  a  half 
million  dollars,  Kismet. 

We  made  another  one  costing  three  million  dol- 
lars, Diane. 

He  didn't  run  either  one  of  them,  to  my  knowl- 
edge. 

Mr.  Corinblit:  All  right.  I  think  this  might  be 
a  good  place  for  a  break,  your  Honor.  [668] 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess  and  again  it  is 
my  duty  to  admonish  you  you  are  not  to  discuss  this 
case  with  anyone,  you  are  not  to  permit  anyone  to 
discuss  it  with  you,  and  you  are  not  to  formulate 
or  express  any  opinion  as  to  the  rights  of  the  par- 
ties until  the  case  has  finally  been  submitted  to  you. 

With  that  admonition,  the  court  is  now  in  recess 
until  2:00  o'clock  this  afternoon. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  had  until  2:00  o'clock  p.m.  of  the  same 
day.)  [669] 

Tuesday,  July  17,  1956,  2:00  P.  M. 
(The    following    proceedings    were    had    in 
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chambers,  outside  the  hearing  and  presence  of 
the  jury)  : 
The  Court:    In  regard  to  Plaintiff's  Exhibit  6-M, 
I  have  ordered  Mr.  Corinblit  not  to  read  the  first 
sentence  in  paragraph  3. 

In  regard  to  Plaintiff's  Exhibit  6-P,  I  have 
ordered  Mr.  Corinblit  not  to  read  or  give  to  the 
jury  the  first  sentence  in  the  second  paragraph. 

Mr.  Corinblit :  And  the  Plaintiff  takes  an  excep- 
tion. 

The  Court :    And  the  plaintiff'  takes  an  exception. 
(The  following  proceedings  were  had  in  the 
hearing  and  presence  of  the  jury) : 
The  Court:    Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Mitchell :    So  stipulated. 
Mr.  Corinblit:     So  stipulated. 
The  Court:    You  may  proceed. 

GEORGE  A.  HICKEY 
the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows:  [670] 

Redirect  Examination —  ( Continued) 
Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Hickey,  when 
you  refused  to  permit  the  Paradise  Theatre  to  play 
on  a  7  day  availability  on  a  day  and  date  basis, 
there  was  some  correspondence  between  the  plain- 
tiff and  yourself,  and  I  would  like  to  read  some  of 
this  correspondence. 

Mr.  Corinblit:    I  will  first  offer  in  evidence  the 
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portions  of  Plaintiff's  Exhibit  6-M  which  the  court 

has  admitted.    May  I  read  those  to  the  jury*? 

The  Court:     You'd  better  get  your  record  on  it 
first.    It  may  be  admitted  in  evidence. 
The  Clerk:    6-M. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  6-M.) 
***** 

The  Court:  Mr.  Corinblit,  it  says  the  Academy 
was  five  miles  aAvay.  Where  was  the  Academy  lo- 
cated, and  which  Academy  are  you  referring  to? 

Mr.  Corinblit:  The  Academy,  your  Honor,  is 
located  here  where  I  have  the  pointer. 

The  Court :    Is  that  in  Inglewood  ? 

Mr.  Corinblit:  Yes.  That  would  be  this  section 
of  Inglewood  here  (indicating). 

The  Court:  May  I  inquire,  is  it  agreed  that  the 
Academy  is  approximately  five  miles  distant  from 
the  Paradise? 

Mr.  Mitchell:  We  had  a  stipulation  it  was  four 
and  four-tenths  miles  distant. 

The  Court :    Four  and  four-tenths. 

Mr.  Corinblit :  I  have  four  and  five-tenths  on  my 
sheet. 

Mr.  Mitchell:  I  won't  argue  over  the  one-tenth, 
your  Honor.  The  first  stipulation  was  four  and 
four-tenths,  but  I  will  gladly  modify  the  stipulation 
to  four  and  five-tenths.  One-tenth  of  a  mile  one 
way  or  the  other  doesn't  make  any  difference. 

Mr.  Corinblit:  I  don't  recall  any  stipulation  but 
four  and  five-tenths  is  what  is  provided  by  the  de- 
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fendants  and  \Ye  will  stipulate  it  is  four  and  five- 
tenths  miles. 

The  Court:  I  might  say  to  the  jury  that  at  the 
conclusion  of  the  evidence  in  this  case  I  will  give 
you  some  instructions  on  the  law  that  is  applicable 
to  the  case,  and  I  will  probably  [675]  give  you  an 
instruction  on  the  question  of  substantial  competi- 
tion. 

Now,  I  will  instruct  you  at  the  proper  time  that 
no  distributor  can  prefer  one  theatre  over  another, 
ordinarily,  if  they  are  not  in  substantial  competi- 
tion. 

In  other  words,  a  theatre  in  Santa  Barbara  and 
a  theatre  in  San  Diego  should  be  treated  exactly 
alike  because  there  is  no  competition.  But  if  you 
have  a  theatre  where  there  is  substantial  competi- 
tion between  the  two,  it  is  impossible  to  show  the 
same  picture  in  the  two  theatres  at  the  same  time, 
and  consequently  one  has  to  be  given  preference 
over  the  other. 

And  so  when  you  give  one  preference  over  the 
other  on  the  theory  that  it  is  in  substantial  compe- 
tition, it  is  perfectly  legitimate,  but  if  they  are  not 
in  substantial  competition  then  it  is  not  legitimate 
and  that  is  why  they  are  stressing  this  question  of 
substantial  competition. 

Mr.  Corinblit :  Regarding  part  of  your  statement, 
your  Honor,  I  would  like  to  ask  the  witness  to  re- 
state once  again 

Q.     I   think,   Mr.   Hickey,   you   stated  that  the 
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theatres  in  Hollywood  and  the  theatres  in  downtown 

were  in  substantial  competition,  is  that  right*? 

The  Court:  He  said  they  w^ere  in  substantial 
competition  on  first  run.  [676] 

Mr.  Corinblit:    Yes,  on  first  run. 

Q.     Is  that  correct?  A.    Yes. 

Q.  And  they  played  simultaneously  first  run, 
didn't  they?  A.    That  is  true. 

Q.  You  take  the  position  that  the  theatres  in 
Holly^'ood  were  in  substantial  competition  with 
the  Paradise  Theatre,  is  that  right? 

The  Court:    On  first  run. 

Mr.  Corinblit:     First  run. 

The  Witness:    That  is  correct. 

Mr.  Corinblit:  Now,  the  reason,  of  course,  in 
your  Honor's  statement  with  reference  to  first  run, 
they  are  in  substantial  competition  and  in  the  Los 
Angeles  area  they  were  permitted  to  play  simul- 
taneously. 

Mr.  Mitchell:  The  company  owns  the  pictures 
and  they  can  play  them  wherever  they  want  to  un- 
less they  conspire.  I  guess  they  can  sell  San  Diego 
one  week  and  Santa  Barbara  a  year  later  if  they 
want  to,  if  they  do  it  without  conspiracy  with  any- 
body. 

The  Court:    That  is  true. 

Mr.  Corinblit:  As  a  matter  of  fact,  Mr.  Hickey, 
when  you  went  to — I  will  withdraw  that. 

Q.  It  is  true,  as  a  matter  of  fact,  not  only  on 
first  [677]  run  but  on  21  days,  you  had  theatres 
in  this  area  that  I  am  describing  here,  that  played 
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day  and  date  which  you  consider  to  be  in  substan- 
tial competition  on  21  days?  A.    21  days? 

Q.  Yes,  that  is,  for  example,  between  the  Loma 
Theatre  on  Santa  Monica  and  the  Egyptian  or  the 
Holly^\^ood  Theatre  on  Hollywood  Boulevard,  or 
the  Larchmont  Theatre,  for  example,  or  the  Fair- 
fax Theatre.  A  number  of  those  were  in  substan- 
tial competition — they  are  quite  close  together. 

A.  Well,  it  all  depends  on  how  close  to  each 
other  they  are  and  what  availability  and  clearance 
they  are  running  under. 

Q.     I  am  talking  al^out  the  21-day  run. 

A.  Well,  the  21-day  run — you  mean  to  downtown 
or  Hollywood? 

Q.  To  each  other — that  is  the  Hollywood  Thea- 
tre, for  example,  in  Hollywood,  and  the  Loma  Thea- 
tre on  Santa  Monica  and  the  Larchmont  Theatre 
on  Highland — those  three  theatres,  wouldn't  you 
say,  were  in  substantial  competition? 

A.  I  don't  think  on  a  21-day  run  that  anyone 
would  go  from  Hollywood  to  the  theatre  out  in  the 
Inglewood  area. 

Q.    No. 

A.  And  I  don't  think  they  would  go — I  do  think 
that  a  certain  percentage  would  go  from  the  Ingle- 
wood area  to  a  Hollywood  first  run,  and  that  is  why 
it  makes  them  in  [678]  substantial  competition  on 
first  run. 

Q.  I  am  now  talking  about  21  days  in  this  area, 
in  the  Hollywood  area. 

Mr.  Mitchell :    That  is  immaterial,  what  happens 
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in  the  Hollywood  area  21  days.     That  is  remote 

from  this  lawsuit. 

The  Court:  Let  me  ask  the  witness  a  question. 
Mr.  Hickey,  it  is  your  opinion,  is  it  not,  that  thea- 
tres may  be  in  substantial  competition  on  first  run 
and  not  in  substantial  competition  on  second  run? 

The  Witness:    That  is  right. 

The  Court :    Or  a  third  run  ? 

The  Witness:    That  is  right. 

The  Court :  In  other  words,  this  question  of  sub- 
stantial competition  varies  with  the  run. 

The  Witness:  That  is  right.  They  would  if  it 
is  first  run — there  would  be  a  certain  percentage  as 
I  said  before,  going  from  the  Inglewood  area  to 
Holly^^^ood  or  downtown,  whichever  they  chose,  but 
they  wouldn't  do  that  on  a  21-day  run.  So  that 
makes  the  first  run  substantial  competition  ]3ut  it 
wouldn't  make  the  21-day  substantial  competition. 

Q.  (By  ]\Ir.  Corinblit) :  I  appreciate  that  an- 
swer, sir,  and  I  am  now  asking  another  question. 
Even  on  the  21-day  run  in  the  City  of  Los  Angeles, 
you  custom.arily  permitted  theatres  which  were  in 
substantial  competition  to  play  simultaneously  with 
each  other  in  this  area  that  I  am  outlining?  [679] 

Mr.  Mitchell:  In  this  area  he  is  outlining  is  in 
Hollywood,  and  I  object  to  it  on  the  ground  it  is 
remote.  It  has  nothing  to  do  with  the  lawsuit.  No 
21-day  run  in  Hollywood  involved  in  this  lawsuit. 

The  Court:  Just  a  minute.  The  objection  is  over- 
ruled. 

I  noticed  some  years  ago  when  I  was  more  in- 
terested in  going  to  motion  pictures  than  I  am  now 
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— I  was  considerably  younger  then.  I  used  to  watch 
the  advertisements,  and  I  noticed  that  in  many  of 
the  Fox  theatres  they  phiyed  the  same  picture  al- 
though the  theatres  might  be  within  a  mile  or  two 
of  each  other.  That  is,  they  were  in  substantial 
competition,  I  suppose,  because  of  their  closeness, 
and  yet  they  were  playing  the  same  picture. 

The  Witness:    Not  first  run. 

The  Court:  Do  you  do  that  at  MGIM— did  MGM 
play  the  same  picture  on  the  same  rim? 

The  Witness :    On  a  later  run. 

The  Court:     On  the  later  runs? 

The  Witness :    Yes,  sir,  never  on  the  first  run. 

The  Court:    Never  on  the  first  run? 

The  Witness:    No.  [680] 

Q.  (By  Mr.  Corinl)lit) :  Now,  I  take  it  you 
would  testify  Hollywood  and  downtown  were  in 
substantial  competition.  A.     First  run. 

Q.  On  first  run,  and  on  first  run  you  permitted 
theatres  to  play  day  and  date  with  each  other  which 
were  in  substantial  competition  with  each  other? 

The  Court:    When,  Mr.  Corinblit? 

Mr.  Corinblit:  During  the  entire  period  from 
1945  up  to  now,  your  Honor. 

Q.  In  other  words,  you  permitted  the  Los  Ange- 
les and  the  Loew's  State  to  play  day  and  date  with 
each  other  ?  A.    I  beg  your  pardon.  We  didn't. 

Q.  I  beg  your  pardon.  I  am  sorry.  I  meant  the 
Egyptian  Theatre  and  the  Loew's  State. 

A.  The  Egyptian  Theatre  in  Hollywood  and  the 
Loew's  State. 
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Q.     Played  day  and  date  with  each  other. 

A.     Played  day  and  date  with  each  other. 

Q.  And  those  two  theatres  were  in  substantial 
competition,  one  in  Hollywood  and  one  downtown, 
on  first  run? 

A.  They  were  only  in  substantial  competition  in 
this  way.  As  I  repeated  many  times  in  every  case, 
including  this  one,  there  is  a  certain  number  of 
people  that  will  go  to  downtown  that  won't  go  to 
Hollywood  from  every  area,  and  there  is  a  certain 
number  of  people  that  will  go  to  Hollywood  that 
will  [681]  not  go  downtown  in  every  area.  There 
is  a  few  that  might  go  downtown  if  they  have  some 
shopping  to  do.  They  might  go  down  to  shop  and 
they  might  go  to  a  theatre  downtown,  and  the  same 
thing  would  happen  in  Hollywood. 

Q.  Then  to  answer  the  question  directly,  and  I 
think  you  have  answered  it  before,  but  I  just  want 
to  make  sure,  the  Egyptian  and  the  Loew's  State 
when  they  played  first  run  pictures  were  in  substan- 
tial competition? 

A.  I  would  say  there  is  nobody  in  Hollywood 
that  would  leave  Hollywood  to  go  downtown.  There 
is  nobody  downtown  that  would  leave  downtown  to 
go  to  Hollywood. 

Q.  Then  is  it  your  answer  that  they  were  not  in 
substantial  competition  ? 

A.  Well,  it  is  and  it  isn't.  It  is  too  far  away 
to  be  su])stantial  comx:)etition. 

Q.  That  is,  it  is  too  far  between  Hollywood  and 
downtown  to  be  substantial  competition? 
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A.  Yes.  It  is  too  far  away  and  they  have  differ- 
ent areas  to  draw  from. 

Q.     All  right. 

A.  Downtown  would  draw  from  Pasadena.  Hol- 
lyAvood  would  not. 

Downtown  would  draw  from  Glendale.  Most 
people  would  go  down — ^^vell,  there  might  be  a  divi- 
sion in  Glendale.  Some  of  them  might  go  to  Hol- 
lyrs'ood.    Some  of  them  might  go  downtown.  [682] 

Q.  Is  this  correct,  that  your  statement  is  that 
Holly^Yood  and  downtown  were  not  in  substantial 
competition  ? 

Mr.  Mitchell:  He  just  said  they  are  and  they 
aren't,  your  Honor.  It  is  not  that  simple.  He  has 
just  answered  that  question.  I  object  to  it  on  the 
ground  it  is  asked  and  answered. 

The  Court:  I  am  wondering  this.  We  have  got 
a  witness  here  who  has  30  odd  years  in  the  motion 
picture  business,  and  he  says  they  are  and  they 
aren't  in  substantial  competition. 

We  have  got  a  jury  here  that  never  heard  of  the 
distribution  problems  of  the  motion  picture  industry 
until  last  week.  How  can  they  answer  this  ques- 
tion of  whether  theatres  are  in  substantial  compe- 
tition after  l)eing  educated  for  20  or  30  days,  if  we 
have  got  a  witness  with  30  some  years  who  can't 
answer  the  question,  are  they  or  are  they  not? 

He  said  they  were,  and  he  said  they  were  two  or 
three  different  times.  Now  are  you  trying  to  get 
him  to  say  they  weren't*? 
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Mr.  Corinblit:  No,  sir.  I  want  to  make  sure 
what  the  answer  was. 

The  Court:  He  has  told  you  a  half  dozen  times 
in  his  opinion  the  theatres  in  downtown  Los  Ange- 
les and  Holly^vood  Avere  in  substantial  competition. 

Mr.  Corinblit:    All  right. 

Q.  On  August  31,  Mr.  Hickey,  you  wrote  Mr. 
Marco  Wolff  a  letter 

The  Court :  Mr.  Corinblit,  when  you  say  August 
31st,  it  doesn't  mean  anything.    Complete  the  date. 

Mr.  Corinblit:    Yes,  sir. 

Q.  On  August  31,  1950,  you  wrote  Mr.  Marco 
Wolff  a  letter.  I  don't  recall  whether  the  defend- 
ants have  offered  it  in  evidence.  It  is  Plaintiff's 
Exhibit  6-0.  I  would  like  to  offer  that  in  evidence 
at  this  time. 

The  Court:    It  may  be  received. 

Mr.  Mitchell:  That  is  already  in  evidence,  I  be- 
lieve. Loew's  D-3,  unless  you  want  to  have  two  ex- 
hibits with  the  same  number. 

Mr.  Corinblit:  I  think  we  ought  to  have  it  in 
as  a  plaintiff's  exhibit,  your  Honor. 

The  Court:  All  right,  6-0  may  be  admitted  in 
evidence. 

The  Clerk:    6-0, 

(The  exhibit  referred  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  6-0.) 

Mr.  Johnston:    Is  it  my  understanding  that  this 

exhibit  is  already  in  evidence? 

Mr.  Mitchell:    That's  right.  [684] 
****** 
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Mr.  Corinblit:  I  would  next  like  to  offer  in  evi- 
dence the  portions  of  Exhibit  6-P,  except  those  that 
have  been  excluded,  and  read  that  to  the  jury,  if  I 
may.  I  will  offer  in  evidence  6-P. 

The  Court :  It  may  l^e  admitted  in  evidence,  that 
is,  all  except  the  excluded  part. 

The  Clerk:     6-P. 

("The  exhi])it  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  6-P.)' 
***** 

The  Witness:    May  I  answer  that? 

Q.  (By  Mr.  Corinblit) :  Yes,  sir,  there  will  be 
questions  which  will  give  you  that  opportunity  in  a 
moment,  if  I  may. 

Now,  it  is  a  fact,  is  it  not,  that  you  told  Mr. 
Schreiber  and  Mr.  Wolff,  for  that  matter,  when  you 
refused  to  pemiit  them  to  play  7  days  day  and  date 
with  Inglewood,  that  is  simultaneously  with  Ingle- 
wood,  when  you  told  them  that,  the  reason  that  you 
gave  to  them  at  the  time  was  substantial  competi- 
tion between  the  Academy  and  the  Paradise,  is  that 
correct?  That  is  the  reason  you  gave,  substantial 
competition  ? 

A.  Well,  they  are  in  substantial  competition,  but 
they  were  bidding  in  Inglewood  at  the  time,  and  I 
told  him  he  could  also  bid,  if  he  wanted  the  7  day 
run. 

Q.  But  my  question  is  when  you  refused  to  per- 
mit the  Paradise  Theatre  to  play  on  a  7  day  avail- 
ability day  and  date  with  the  Academy,  that  is  at 
the  same  time  as  the  Academy,  the  reason  that  you 
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gave  to  Mr.  Schreiber  and  to  Mr.  Wolff  was  that 
the  two  theatres   are   in   substantial   competition? 
That  is  the  reason  you  gave  them,  is  that  correct  ? 

A.  No,  I  don't  think  it  was.  I  think  the  reason  I 
gave  them  is  because  all  theatres  in  Inglewood  was 
in  substantial  competition  with  the  Paradise  and 
they  were  bidding,  and  if  he  wanted  that  privilege 
we  would  be  very  happy  to  give  it  to  him,  [688] 
which  we  did. 

The  Court:  Let's  consider  the  Inglewood  situa- 
tion for  a  moment,  the  theatres  in  Inglewood,  and 
let's  consider  a  theatre  outside  of  Inglewood  that 
was  not  in  substantial  competition  with  Inglewood. 
Would  you  require  such  a  theatre  to  bid  against 
Inglewood  ? 

The  Witness :  Not  if  it  was  not  in  the  same  area, 
your  Honor. 

The  Court:  So  you  only  required  bidding  where 
there  were  theatres  in  substantial  competition. 

The  Witness :    That  is  correct,  the  same  area. 

The  Court:  Then  it  is  your  opinion  that  the 
Paradise  was  in  substantial  competition  with  Ingle- 
wood? 

The  Witness:    Definitely. 

The  Court :    And  that  is  why  you  required  a  bid  ? 

The  Witness :    That  is  so. 

Mr.  Corinblit :  I  think  you  have  had  the  question 
answered,  your  Honor,  that  I  was  looking  to. 

Q.  I  think  we  ought  to  explain  to  the  jury  the 
result  of  not  permitting  the  Paradise  to  play  simul- 
taneously. It  is  true  in  the  motion  picture  industry, 
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isn't  it,  Mr.  Hickey,  when  you  sell  pictures  to  a  first 
run  theatre,  you  get  more  money  than  you  get  from 
a  second  run  theatre,  ordinarily? 

A.     Generally  speaking,  yes. 

Q.  When  you  sell  pictures  to  a  theatre  on  an 
early  [689]  availability,  you  get  more  money  than 
when  you  sell  pictures  to  a  theatre  on  a  later  avail- 
ability, generally  speaking? 

A.    Well,  it  doesn't  always  happen  that  way. 

Q.  I  know  it  doesn't  always  happen,  but  I  am 
asking  whether  it  is  generally  true. 

A.  Well,  I  could  give  you  a  long  story  on  that. 
If  we  were  using  the  two  show  cases,  as  we  were  for 
some  time,  and  we  had  the  time  and  the  proper  the- 
atres to  run  it  and  advertise  it  properly,  the  thea- 
tres running  after  them  would  do  a  tremendous 
business  because  of  the  advertising  that  we  would 
give  them  in  the  show  cases. 

Since  we  went  into  the  multiple  runs,  we  take 
pictures  cold  and  we  put  them  in  11  theatres  at  one 
time.  The  picture  comes  and  goes  before  anybody 
knows  anything  about  it,  and  the  picture — the  thea- 
tres that  rim  after  that  will  sometimes  do  a  lot 
more  business  than  some  of  the  theatres  in  the  mul- 
tiple run.  [690] 

Q.  Now,  if  you  could,  without  regard  to  that  ex- 
ample you  have  given,  if  you — if  it  is  not  possible  to 
state  the  answer  generally,  well,  then,  we  can't 
get  it.  A.     I  just  can't  hear  you. 

Q.  The  question  is,  Mr.  Hickey,  whether  gener- 
ally when  you  sell  a  picture  you,  in  your  opinion, 
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try  to  get  more  money  from  a  theatre  on  an  earlier 
availability  than  you  get  from  a  theatre  on  a  later 
availability.  Just  answer  that  simple  question. 

A.     Yes,  that  is  true. 

Q.    All  right.  Now,  similarly 

A.  It  all  depends  on  the  theatre  and  the  seating 
capacity,  and  what  kind  of  theatre  it  is,  of  course. 

Q.  Yes,  I  appreciate  that.  Now,  similarly,  the 
reason  you  try  to  get  more  money  is  that  the  later 
availability  ordinarily  is  of  less  value,  or  I  will  put 
it  this  way,  the  earlier  availability  is  more  valuable 
to  a  theatre  in  terms  of  getting  more  gross  into  the 
theatre  than  the  later  availability,  isn't  that  correct"? 

A.     No,  it  is  not  correct. 

Q.    Well,  as  a  general  matter? 

A.  No,  no.  I  wouldn't  say  that.  On  buying  a  pic- 
ture— you  take  for  instance  we  just  run  a  picture  in 
the  Paramount  Theatre  downtown,  we  run  the  pic- 
ture for  six  weeks.  It  was  Meet  Me  in  Las  Vegas. 
The  picture  didn't  do  [691]  the  business  that  we 
thought  it  was  going  to  do  and  we  spent  a  great  deal 
of  money  advertising  it. 

One  of  the  reasons  that  it  didn't  do  the  business 
that  we  thought  it  was  going  to  do  was  because  we 
didn't  have  a  Hollywood  run  —  we  didn't  have  a 
Hollywood  theatre  to  put  this  in  as  an  exclusive  run. 
We  put  it  out  for  bids  and  it  so  happened  that  Par- 
amount Theatre  downtown  had  the  best  bid. 

I  was  sorry  they  got  the  picture  but  they  had  the 
best  bid  so  we  had  to  give  it  to  them,  because  down- 
town is  not  a  good  place  for  amusement  and  the 
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Paramount  Theatre  is  not  too  good  anyway  because 

of  the  location. 

Now,  the  picture  didn't  do  what  we  thought  it 
was  going  to  do  and  we  were  a  little  afraid  of  it. 
But  when  that  picture  got  out  in  the  territory  the 
word  of  mouth  advertising  gave  that  picture  a  great 
boost  and  we  done  tremendous  business  in  the  terri- 
tory, in  all  runs,  and  we  are  still  doing  it  on  that 
picture. 

Q.  Well,  a  few  moments  ago  I  understood  you  to 
testify  that  you  try  to  get  more  money  from  a  thea- 
tre with  an  earlier  availability  than  from  a  theatre 
on  a  later  availability?  A.    We  do 

Q.  And  the  reason  for  that  is,  ordinarily,  you 
expect  that  a  theatre  on  an  earlier  availability  will 
gi'oss  more  than  a  theatre  on  a  later  availability'? 

A.  Yes,  but  I  did  say  it  didn't  always  prove  out 
that  way. 

Q.  Right.  I  appreciate  the  exceptions.  The  point 
is,  I  am  talking  generally.  Generally  it  is  true. 

Now,  it  is  also  true  from  a  point  of  view  of  a  the- 
atre, for  the  same  reason  a  theatre  man  who  is  on  a 
late  availability,  when  he  moves  up  to  an  earlier 
availability  because  he  is  getting  something  more 
valuable,  will  ordinarily  pay  you  more  film  rental, 
ordinarily,  subject  to  exceptions? 

A.  Well,  that  is  good  to  listen  to  but  it  don't 
work  out  that  way.  You  know  there  are  a  lot  of  peo- 
ple —  they  don't  understand  our  business.  They 
would  think  you  are  right  if  they  heard  you  but  you 
are  not  right.  You  are  wrong  in  many  cases.  When 
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we  move  up  a  clearance  in  some  theatres  they  do 
less  business  than  they  did  when  they — if  we  move 
up,  for  instance,  a  theatre  from  21  days  to  14  days, 
a  great  many  times  that  theatre  does  less  business 
than  they  did  on  the  21-day  run. 

The  Court:  Mr.  Hickey,  isn't  that  primarily  be- 
cause they  charge  more  money  on  a  14-day  run  than 
they  do  on  a  21-day  run?  Doesn't  that  have  some- 
thing to  do  mth  it,  the  ]Drice  of  admission? 

The  Witness:  Well,  the  price  of  admissions — 
some  theatres  charge  85  cents.  Other  theatres  charge 
50  cents.  60  cents.  There  are  a  lot  of  theatres.  For 
instance,  the  [693]  Baldwin  Theatre.  They  went  to 
a  50-cent  run.  Their  admission  is  50  cents. 

The  Court:    What  run  was  that? 

The  Witness:  That  was,  I  believe,  a  21-day  run, 
if  I  am  not  mistaken.  I  think  it  was  a  21-day  run. 

Well,  they  did  a  lot  more  business  at  50  cents 
than  other  theatres  in  the  same  run.  They  did  a  lot 
more  business  than  some  of  the  theatres  that  run  it 
14  days  but  that  was  on  account  of  their  admission 
price. 

Q.  (By  Mr.  Corinblit)  :  All  right.  Now,  without 
regard  to  the  admission  price,  however,  isn't  it  gen- 
erally accepted  in  the  business  that  just  as  you,  as  a 
distrilDutor,  try  to  get  more  money  from  an  earlier 
availability  than  you  get  from  a  later  availability,  a 
theatre  man  ordinarily  has  got  something  more  val- 
uable which  he  has  hj  reason  of  an  earlier  avail- 
ability as  distinguished  from  a  later  availability? 

A.     Sometimes  he  has. 
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Q.    As  a  general  matter? 

A.  Sometimes  lie  has  and  sometimes  he  don't. 
Not  generally  speaking,  no. 

Q.    You  can't  say  one  way  or  the  other  ? 

A.  Yes,  I  can,  because  I  have  an  experience  that 
teaches  me  that  sometimes  those  in  the  21-day  run 
is  liable  to  get  more  money  on  a  picture  like  Meet 
Me  in  Las  Vegas,  [694]  for  instance.  They  will  do 
more  on  the  21-day  run  than  the  first  run  and  the 
second  run  and  the  third  run. 

Q.  Mr.  Hickey,  you  are  familiar  with,  aren't 
you,  the  Westchester  area.  There  are  two  theatres, 
the  Loyola  Theatre  and  the  Paradise  Theatre  ? 

A.     That  is  true. 

Q.  Now,  don't  you  know  that  the  Loyola  Theatre 
playing  on  first  run  grossed  probably  twice  or  three 
times^twice  as  much  as  the  Westchester — as  the 
Paradise  Theatre  playing  on  a  later  run? 

A.  Well,  most  any  theatre  out  there  would  gross 
more  than  the  Paradise  Theatre. 

The  Court:    Most  any  theatre? 

The  Witness :  Most  any  theatre  in  the  Inglewood 
area  would  gross  more  than  the  Paradise  Theatre. 

The  Court:    Why? 

The  Witness:  Well,  I  told  Mr.— I  told  the  gen- 
tleman that  owns  the  Paradise  Theatre  one  day — 
I  didn't  hesitate  a  bit  to  tell  him  what  I  thought 
about  it. 

He  has  a  bowling  alley  in  that  theatre.  He  built  a 
theatre  with  a  bowling  alley  in  it,  and  I  told  him  if 
he  paid  as  much  attention  to  the  theatre  as  he  did 
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the  bowling  alley,  the  theatre  would  do  more  busi- 
ness. I  told  him  that  one  day  in  my  office.  And  I 
don't  think  they  give  the  theatre  the  right  kind  of 
attention.  [695] 

The  Court :    Then  it  is  a  management  problem. 

The  Witness:  I  think  so.  "Well,  you  see,  your 
Honor,  we  have  a  lot  of  difficulties  sometimes  with 
theatres. 

I  have  known — I  have  complained  to  the  owners 
of  circuits  that  the  manager  in  such  and  such  a  thea- 
tre wasn't  a  good  manager;  he  was  costing  us  a  lot 
of  money.  He  wasn't  running  the  theatre  properly. 
He  v/asn't  taking  care  of  the  patrons  going  to  that 
theatre.  And  that  cost  us  a  lot  of  money. 

There  are  a  lot  of  things  in  our  business  that  peo- 
ple don't  understand  and  sometimes  I  get  confused 
myself.  I  don't  understand  them. 

It  is  really  heartbreaking  to  see  the  way  some  of 
the  pictures  are  run. 

We  make  pictures,  big  pictures,  and  if  the  picture 
is  a  hit  in  a  theatre,  they  do  a  great  business,  the 
manager  goes  around  in  the  theatre  and  pats  him- 
self on  the  shoulder  and  says,  "I  am  a  great  man- 
ager, I  did  a  great  business." 

Well,  he  don't  say  anything  about  us  making  a 
great  picture,  but  if  the  picture  flops  and  it  don't 
do  any  business  then  he  says  the  studio  doesn't 
know  how  to  make  pictures. 

"Why  don't  you  do  this  and  that."  We  have  all 
kinds  of  trouble  mth  the  managers. 

Q.     (By  Mr.  Corinblit) :     Mr.  Hickey,  I  would 
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like  to  ask  you  just  one  or  two  questions  about  this 
fact  I  think  [696]  you  have  mentioned  now  for  the 
fii'st  time. 

Did  I  understand  the  reason  you  didn't  sell  the 
Paradise  first  run  or  7  days  was  because  you  had  a 
complaint  al)out  the  management? 

A.     No,  that  isn't  the  reason. 

Mr.  Mitchell:  There  isn't  any  such  evidence  that 
they  refused  7  days.  They  always  made  7  days  avail- 
able to  him,  and  I  object  to  the  question  on  the 
ground  it  assumes  a  fact  not  in  evidence. 

The  Court :  They  made  7-day  availability  on  bid- 
ding. 

Mr.  Mitchell :    That  is  correct. 

The  Court:     Don't  forget  the  bidding  part  of  it. 

Mr.  Mitchell :    Absolutely  not. 

Mr.  Corinblit:  I  would  like  to  have  the  question 
answered,  if  I  may,  your  Honor. 

The  AYitness:    I  said  no. 

Mr.  Mitchell :  That  requires  him  to  answer  some- 
thing not  in  the  record. 

The  Court:  The  witness  said  he  answered  the 
question  and  the  answer  was  no.  He  apparently  un- 
derstood the  question. 

Q.  (By  Mr.  Corinblit) :  And  the  reason  you 
gave  that  answer  was  because  you  refused  to  permit 
first  run  or  7  days  day  and  date  even  before  that 
theatre  opened  and  you  hadn't  the  remotest  idea 
about  the  management,  isn't  that  right? 

A.  We  never  make  any  deals  with  anybody  be- 
fore a  theatre  [697]  is  built  and  opened.  Who  could 
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I  make  a  deal  with?  If  the  theatre  is  not  built,  the 
theatre  is  not  open,  who  are  you  going  to  make  a 
deal  with?  The  ground? 

Q.  In  fact,  when  the  theatre  was  constructed  and 
ready  for  opening  and  when  they  asked  you  for  first 
run  or  for  7  days,  you  turned  it  down  again  with- 
out   A.    Definitely. 

Q.  Without  having  the  remotest  idea  about  the 
management  of  the  theatre,  isn't  that  right? 

A.  That  is  true.  What  he  should  have  done  and 
what  I  wanted  him  to  do  was  to  bid  for  the  pictures 
so  we  could  get  a  slant  on  his  house,  so  we  would 
know  what  he  was  capable  of  grossing. 

And  you  spoke  about  the  Loyola  Theatre,  pictures 
running  in  the  Loyola  Theatre. 

Metro-Goldwyn-Mayer  pictures  do  not  run  in  the 
Loyola  Theatre  and  did  not  run  in  the  Loyola  The- 
atre. We  had  a  couple  of  pictures  that  were  prob- 
lem x)ictures  that  nobody  in  the  city  wanted.  We 
couldn't  sell  them  anywhere. 

So  we  were  glad  to  get  the  Loyola  Theatre  to  run 
them  and  they  run  both  pictures  together  on  a  dou- 
ble bill. 

I  have  four  pictures  now  that  nobody  wants,  and 
I  would  be  glad  if  the  Paradise  Theatre  would  take 
the  pictures  on  their  first  run  in  the  city  and  run 
them  double  bill,  but  the  Paradise  don't  want  them. 
So,  what  am  I  going  to  do?  [698]  I  can't  do  any- 
thing because  I  have  no  place  to  put  them. 

Q.     (By  Mr.  Corinblit) :     Mr.  Hickey,  I  think 
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just  a  moment  ago  you  said  that  the  Loyola  does  not 

run  Metro-Goldwyn-Mayer  pictures. 

A.    That  is  true. 

Q.  The  picture  Blackboard  Jungle  played  in  the 
Loyola  Theatre? 

A.  That  is  one  picture  and  these  other  two  pic- 
tures, but  they  bid  for  it  and  they  are  in  the  same 
area  that  the  Paradise  Theatre  is  in  and  that  the 
other  theatres  in  Inglewood  is  in.  It  is  in  that  area 
and  everyone  in  that  area  had  a  chance  to  bid  for  it. 
They  got  it  and  they  run  it. 

Paradise  had  the  same  chance.  They  were  asked 
to  bid  at  the  same  time  with  the  Loyola.  We  don't 
discriminate.  We  have  nothing  to  hide,  nothing  at 
all. 

Q.  Mr.  Hiekey,  when  you  refused  to  permit  the 
Paradise — when  you  refused  to  permit  the  Paradise 
Theatre  in  1950  to  play  day  and  date  with  the  Acad- 
emy, in  fact,  you  knew  that  if  the  Paradise  instead 
of  playing  on  21  days  could  play  on  7  days,  it  would 
receive  a  larger  gross  in  its  theatre,  isn't  that  cor- 
rect? 

A.  Well,  it  might.  I  don't  think  there  is  any 
doubt  about  that. 

Mr.  Mitchell:  Wait  a  minute.  Don't  interrupt 
him.  [699]  What  did  you  say? 

The  Witness:  It  might  because  there  would  be 
nobody  else  in  the  area  running  it  if  they  got  it. 

Q.  (By  Mr.  Corinblit)  :  And  if  they  got  a  larger 
gross  and  you  were  charging  40  per  cent  or  35  per 
cent  for  your  pictures,  you  would  have  gotton  that 
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additional  revenue   from  the  Paradise,   isn't  that 

right? 

A.  That  is  right.  Why  don't  he  bid  for  them  and 
doit? 

Q.  Now,  therefore,  when  you  denied  the  Para- 
dise the  right  in  1950,  to  play  on  an  equal  avail- 
ability with  the  Academy 


A.     I  didn't  deny  them 

Q.  On  an  equal  availability — I  am  talking  about 
playing  day  and  date. 

A.     Equal  availability.  I  told  him  he  could  bid. 

Q.  My  question  is,  when  you  refused  to  permit 
the  Paradise  to  play  day  and  date  with  the  Acad- 
emy you  were  actually  refusing  to  take — you  were 
actually  making  a  decision  which  was  against  the 
best  interests  of  your  company,  isn't  that  correct? 

A.  Xo,  it  wasn't.  I  never  do  anything  against  the 
best  interests  of  my  company.  If  I  had  played — if  I 
played  two  theatres  that  are  substantially  competi- 
tive like  the  Inglewood  and  the  Academy  Theatre, 
and  we  will  just  take  a  picture [700] 

Mr.  Mitchell:  You  mean  the  Inglewood  and  the 
Academy  ? 

The  Witness:  The  Paradise.  Pardon  me.  The 
Academy  and  the  Paradise. 

We  will  just  take  a  figure  and  say  if  the  picture 
was  played  alone  in  the  Academy  Theatre,  it  would 
do  $10,000.  I  venture  to  say,  due  to  the  fact  that 
these  two  theatres  are  in  substantial  competition, 
that  it  would  split  that  gross  in  two  for  each  one  of 
those  theatres.  Some  of  them  would  go  to  the  Para- 
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dise  and  some  of  them  would  go  to  the  Academy. 
How  many  would  go  to  each  theatre,  I  don't  know, 
but  it  would  put  each  theatre  in  the  red.  Neither 
one  of  the  theatres  would  make  money,  and  we 
would  be  fighting  two  overheads  instead  of  one.  I 
am  not  silly  enough  to  make  that  kind  of  a  decision, 
and  if  I  was,  I  wouldn't  be  with  this  company  for 
31  years. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Hickey,  you  have 
stated  now,  I  believe,  an  opinion  that  if  the  Acad- 
emy Theatre  and  this — I  take  it  you  have  stated 
what  was  your  opinion,  that  if  the  Academy  Theatre 
had  grossed  $10,000  a  week,  and  then  you  had  per- 
mitted the  Paradise  Theatre  to  play  simultaneously, 
that  they  would  have  split  the  gross  so  that  there 
would  have  been  a  gross  of  $5,000  a  week  in  the 
Academy  and  $5,000  a  week  in  the  Paradise. 

A.  I  didn't  say  $5,000  a  week  in  each  one.  I  said 
they  would  split  it.  How  much  each  one  would  take 
would  depend  on  [701]  how  much  the  other  would 
do.  I  couldn't  say  exactly,  but  they  would  split  the 
$10,000. 

Q.  Now,  converting  that  into  people,  is  it  also 
your  opinion  that  if  there  were  10,000  people  a 
week  that  went  to  the  Academy  and  then  the  Para- 
dise played  simultaneously,  that  the  two  theatres 
would  split  the  patrons,  is  that  correct  ? 

A.  Well,  they  would  split — some  would  go  to  the 
Academy  and  some  would  go  to  the  Paradise.  How 
many,  I  couldn't  tell  you  that.  I  am  not  smart 
enough  for  that. 
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Q.  As  a  matter  of  fact,  did  you  have  any  opinion 
as  to  whether  it  would  be  as  little  as  50  people  ? 

A.  I  wouldn't  say.  I  wouldn't  attempt  to  say 
that. 

Q.  You  couldn't  say  whether  it  was  50  or  100  or 
150  or  200,  could  you? 

A.  No,  but  I  would  say  this,  that  the  people 
close  to  the  Paradise,  living  close  to  the  Paradise 
Theatre  on  both  sides,  whether  it  would  be  in  Ingle- 
wood  or  Los  Angeles,  would  probably  go  to  the 
Paradise. 

Those  that  lived  close  to  the  Academy  would 
probably  go  to  the  Academy.  But  there  is  a  lot  of 
people  that  prefer  a  certain  theatre.  They  like  to  see 
pictures  in  a  certain  theatre.  Those  people  would  go 
to  the  theatre  they  liked  the  best,  but  the  patronage 
would  be  divided. 

Q.  Now,  you  wouldn't  say  that  if  the  patronage 
was  divided  so  that  the  Academy  only  lost  50  peo- 
ple, that  in  that  [702]  situation  the  Paradise  and 
the  Academy  were  in  substantial  competition,  would 
you? 

The  Court :  What  is  substantial  competition  ?  We 
had  one  witness  here  who  said  20  per  cent  was  sub- 
stantial competition.  I  don't  know  what  substantial 
competition  is.  Substantial  competition  in  my  mind 
depends  a  great  deal  upon  the  proximity  of  the  the- 
atres. If  they  are  close  together,  they  are  in  substan- 
tial competition.  If  they  are  five  miles  away,  I  don't 
know  whether  five  miles  is  substantial  comi)etition 
or  not. 
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Mr.  Corinblit:  Your  Honor,  there  is  a  very  sim- 
ple way  to  check,  and  that  is  why  we  have  read  the 
letter  into  evidence,  that  is  to  say,  if  you  have  a  the- 
atre which  is  grossing  $10,000  a  week,  as  Mr.  Hickey 
says,  and  you  play  another  theatre  simultaneously, 
and  the  gross  is  not  affected  substantially  of  the 
theatre  playing  the  exclusive,  then  you  have  some 
pretty  good  evidence  whether  those  two  theatres  are 
in  substantial  competition.  That  is  why  I  am  asking 
Mr.  Hickey  whether  or  not  if  the  gross  was  only 
affected  to  the  tune  of  50  people,  whether  it  would 
be  substantially  competitive. 

The  Court :  You  asked  Mr.  Hickey  whether  they 
ever  did  try  to  determine  whether  or  not  there  was 
substantial  competition  by  the  trial  and  error 
method.  He  said  tliey  were  in  substantial  competi- 
tion. [703] 

I  might  say  to  the  jury  this  is  a  question  for  you 
to  decide.  You  don't  have  to  take  the  testimony  of 
any  witness.  You  don't  have  to  believe  Mr.  Hickey 
or  you  don't  have  to  disbelieve  him.  You  don't  have 
to  believe  the  testimony  of  any  witnesses.  You  don't 
have  to  take  my  definition.  You  are  the  ones  who 
are  going  to  decide  whether  or  not  these  theatres 
are  in  substantial  competition. 

Mr.  Corinblit:  I  think,  your  Honor,  I  have  no 
further  questions. 

The  Court:  Well,  I  suppose  you  will  have  a  con- 
siderable number  of  questions'? 

Mr.  Mitchell:  There  will  be  more  than  10  min- 
utes. 
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The  Court :    Maybe  we  better  take  our  recess  now. 

Mr.  Mitchell:    I  think  it  would  be  well. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  Again  it  is  my 
duty  to  admonish  you  you  are  not  to  discuss  this 
case  with  anyone,  you  are  not  to  allow  anyone  to 
discuss  it  with  you,  you  are  not  to  formulate  or  ex- 
press any  opinion  as  to  the  rights  of  the  parties 
until  this  case  is  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
10  minutes  after  3 :00. 
(Recess.)  [704] 

The  Court:  Is  it  stipulated  the  jury  are  present 
and  in  the  jury  box? 

Mr.  Corinblit:     So  stipulated,  your  Honor. 

Mr.  Westbrook:    Yes,  your  Honor. 

The  Court :    You  may  proceed. 

Mr.  Corinblit:  Your  Honor,  I  am  a  little  uncer- 
tain as  to  where  we  are. 

This  witness  was  called  on  cross  examination  and 
we  have  had  redirect  and  this  was  recross.  Is  this 
re-recross  that  we  are  about  to  go  into'? 

The  Court:  I  don't  know.  I  don't  know,  but  I 
think  maybe  you  opened  up  some  avenues  of  ap- 
proach that  Mr.  Mitchell  hadn't  anticipated  you 
were  going  to,  so  I  think  he  has  a  right  to  explore 
those  avenues  according  to  his  own  desires  and 
wishes. 

I  will  permit  it,  Mr.  Mitchell. 

Mr.  Mitchell :    Thank  you. 
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Recross  Examination 

Q.  (By  Mr.  Mitchell) :  You  said  that  at  times 
you  were  suspicious  and  at  other  times  you  learned 
that  exhibitors  were  dividing  up  the  product  of  the 
various  distributors  among  themselves. 

What  would  make  you  suspicious  that  the  exhib- 
itors were  dividing  up  the  various  distributors' 
product?  [705] 

A.  Well,  when  you  get — when  you  put  out  bids 
and  you  only  get  one  bid  in  an  area,  then  you  get  a 
little  suspicious  and  you  figure  that  there  is  some- 
thing going  on  in  the  way  of  dividing  up  our 
product. 

Q.  All  right.  Now,  Mr,  Corinblit  asked  you  some 
questions  about  the  Inglewood  7-day  run  in  late 
January  1950,  and  in  February  1950,  and  he  pointed 
out  to  you  that  United  Artists  Theatre  in  Ingle- 
wood was  the  only  bidder  on  these  pictures  in  those 
two  months,  Loew's  pictures — Tension,  That  For- 
syte Woman,  Malaya,  East  Side,  West  Side  and 
Ambush.  Did  that  make  you  suspicious  with  respect 
to  any  division  of  product  at  that  time  ? 

A.    In  the  United  Artists? 

Q.    Yes.  A.    Yes. 

Q.     Because  why? 

A.  Because  they  were  the  only  one  that  bid  on 
them. 

Q.  All  right.  Now,  I  went  over  with  you  an  ex- 
hibit which  had  been  prepared  under  your  direction, 
Loew's  Exhibit  K-1,  as  to  the  Loew's  play  of  its 
7-day  run  in  Inglewood  from  May  1,  1950  to  Sep- 
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tember  18,  1951,  and  commencing  with  the  picture 
The  Big  Hangover,  which  was  offered  by  Loew's  on 
May  9,  1950,  this  exhibit  shows  as  you  recall,  that 
the  La  Tijera  and  the  Academy  bid  for  that  pic- 
ture; for  the  next  picture  the  La  Tijera  and  Fifth 
Avenue  and  United  [706]  Artists  bid;  for  the  next 
picture  the  La  Tijera,  United  Artists  and  Academy 
bid. 

The  next  picture  the  La  Tijera,  the  United  Ar- 
tists and  Fifth  Avenue  bid. 

The  next  picture  the  La  Tijera,  United  Artists 
and  Academy. 

The  next  picture  the  La  Tijera,  United  Artists, 
Fifth  Avenue  and  Academy  and  so  on. 

Now,  does  that  kind  of  bidding  indicate  anything 
to  you  as  to  whether  or  not  there  was  at  that  time  a 
division  of  product? 

Mr.  Corinblit:    Your  Honor, 

The  Witness :    No. 

Mr.  Corinblit:  I  object  to  that  as  calling  for  a 
conclusion  of  the  witness. 

The  Court:    Objection  overruled. 

Q.     (By  Mr.  Mitchell)  :    What  was  your  answer  ? 

A.  No,  it  didn't.  It  proved  to  me  that  there  was 
no  agreement  among  them  then  of  any  division  of 
product  because  the  Academy  would  get  one  picture 
and  the  next  time  the  La  Tijera  would  get  another 
and  then  the  Fifth  Avenue  would  get  another  and 
so  on.  So,  there  couldn't  be  any  division  between 
them  then  and  it  proved  to  me  that  there  was  none 
at  that  time.  [707] 
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Q.  All  right.  Now,  let's  turn  to  the  time  when 
the  Paradise  opened.  Loew's  Exhibit  K-1  shows  that 
the  iDicture  Life  of  Her  Own  was  offered  by  Loew's 
on  September  11,  1950;  that  the  Paradise,  La  Ti- 
jera,  United  Artists  and  Academy  bid. 

Then  Toast  of  New  Orleans,  that  the  United  Art- 
ists and  Fifth  Avenue  bid. 

Then  Right  Cross,  and  that  the  United  Artists 
and  Fox  bid. 

Then  the  Devil's  Doorway,  that  the  United  Art- 
ists and  Fox  bid. 

The  Next  Voice  You  Hear,  that  the  Paradise, 
United  Artists  and  Fifth  Avenue  bid. 

Miniver  Story,  that  the  Paradise,  La  Tijera, 
United  Artists  and  Fox  bid. 

To  Please  a  Lady,  that  the  Paradise,  La  Tijera, 
United  Artists  and  Fifth  Avenue  bid. 

King  Solomon's  Mines,  that  the  Paradise,  La 
Tijera,  L^nited  Artists  and  Fifth  Avenue  bid. 

What  does  that  indicate  to  you  as  to  whether  or 
not  there  was  a  division  of  product  among  the  ex- 
hibitors ? 

A.  Well,  that-  proved  to  me  that  there  was  no 
division  at  that  time  in  that  period,  1950  and  1951. 

Q.  Where  there  is  a  division  of  product  among 
exhibitors,  is  there  any  way  that  one  exhibitor  want- 
ing to  break  it  up  can  do  so  in  a  bidding  situation? 

A.     Oh,  yes. 

Q.     How?  A.     They  can  just  bid  on  it. 

Q.    And  that  ends  the  division  ? 

A.     That  ends  it. 
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Q.     Is  that  right*?  A.     That's  right. 

Q.  The  testimony  that  you  were  giving  in  the 
Metropolitan  case  that  was  read  to  you,  did  that 
have  anything  to  do  with  Inglewood  in  1950  and 
1951? 

A.  No.  That  was  in  1953.  It  had  nothing  to  do 
with  1950  and  1951. 

Q.     Nothing  to  do  with  Inglewood? 

A.     Nothing  to  do  with  Inglewood. 

Q.  Now,  some  questions  were  asked  you  by  Mr. 
Corinblit  about  an  experimental  run  in  a  theatre. 
At  the  time  the  Paradise  opened  in  August  1950, 
were  the  theatres  wanting  to  play  the  7  day  run  in 
Inglewood  then  bidding?  A.     Yes. 

Q.     How  long  had  they  been  bidding? 

A.  Oh,  they  were  bidding  long  before  the  Para- 
dise was  ever  built. 

Q.     Who  started  that  bidding  out  there? 

A.    Well 

Q.  If  I  name  the  theatres  that  were  bidding, 
maybe  you  [709]  can  tell  me:  The  La  Tijera,  United 
Artists,  Academy,  Fifth  Avenue,  Fox  Inglewood. 

A.     The  La  Tijera  asked  for  bidding. 

Q.  Is  that  another  so-called  independent  exhib- 
itor? 

A.  That  was  an  independent  exhibitor,  so  we 
granted  him  the  privilege  to  bid. 

Q.  When  the  Paradise  comes  along,  why  don't 
you  give  him  an  experimental  run  in  this  situation? 

A.  You  can't  have  any  experimental  runs  in  bid- 
ding situations. 
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Q.    Why  not? 

A.  Well,  because  lie  would  have  to  bid  for  it.  If 
he  bids  for  it,  then  we  will  know  what  his  theatre 
will  do,  but  he  wouldn't  bid.  Very  seldom  would  he 
bid  for  a  picture. 

Q.    He  never  did  bid  enough? 

A.  He  never  did  bid  enough.  Now,  you  take,  for 
instance,  during  that  time,  if  I  remember  correctly, 
the  Academy  bid  on  the  picture  and  they  guaran- 
teed us  $4,025.  I  think  that  is  correct.  The  United 
Artists  bid  $2,750,  I  think  that  is  correct,  on  the 
same  picture.  We  took  the  Academy  bid  because  the 
Paradise  bid  14  days  at  40  per  cent,  and  the  best 
bid  was  the  Academy  bid,  and  the  next  best  bid  was 
the  United  Artists  bid. 

But  the  Academy  guarantee  was  more  than  the 
Paradise  could  gross.  So  I  took  the  Academy  bid 
and  the  guarantee,  because  [710]  we  were  sure  of 
$4,205. 

Q.  Could  the  Paradise  have  got  a  picture  out 
there  on  the  bid? 

A.  If  he  bid  enough,  yes,  if  he  l:)id  more  than 
the  Academy,  he  could  have  got  it. 

Q.  Did  you  ever  refuse  the  Paradise  the  right  to 
get  the  7  day  nm  by  bidding  for  it  and  winning  it  ? 

A.    No,  sir. 

Q.     Bid  you  ever  offer  the  Paradise  the  right  to 
play  a  21  day  run  without  any  bidding  at  all? 
A.    Yes. 
Q.    Was  there   any  theatre   in  Ingle  wood   that 
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could  play  day  and  date  with  that  21  day  run  under 

your  then  clearance  system  I 

A.  I  don't  recall  that  at  this  time  without  look- 
ing at  the  records. 

Q.  Did  Mr.  Schreiber  accept  your  offer  to  give 
him  a  21  day  picture  and  let  him  run  it  without  any 
bidding  at  that  time  when  he  opened,  or  shortly 
after? 

A.  I  think  he  did.  I  think  he  run  a  picture  at 
21  days. 

Q.  He  could  have  a  picture  any  time  he  wanted 
to  without  bidding  on  21  days  ?  A.    Yes,  sir. 

Q.  Now,  I  will  turn  to  first  run  Los  Angeles  and 
this  [711]  matter  of  multiple  first  runs  vs.  the 
showcasing  of  pictures.  What  in  your  opinion  does 
a  multiple  first  run  do  to  the  prestige  of  a  picture? 

A.  Well,  when  you  compare  it  with  a  run  down- 
town and  a  run  in  Hollywood,  it  hurts  us.  We  don't 
like  it. 

I  would  like  right  now  to  run  the  Loew's  State 
Theatre  downtown  and  get — I  would  love  to  get  the 
Chinese  Theatre  in  Hollywood. 

Q.  You  just  want  the  best. 
•  A.  Yes,  I  want  the  best,  and  that  is  the  best  the- 
atre in  Hollywood.  I  wanted  that  when  I  had  the 
Egyptian.  I  would  have  preferred  the  Chinese,  be- 
cause in  my  opinion  the  Chinese  Theatre  is  one  of 
the  finest  theatres  in  the  state. 

Q.  What  would  that  do  for  the  prestige  of  a  pic- 
ture to  have  a  show  case  in  the  Loew's  State  and 
the  Chinese,  let  us  say? 
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A.  It  would  give  us  the  opportunity  to  advertise 
the  picture  properly  and  make  it  more  valuable  for 
the  multii:)le  runs  and  all  runs  after  that. 

Q.  What  does  the  multii)le  run  do  to  the  overall 
playoff  of  a  picture? 

A.  Well,  the  multiple  runs,  to  my  way  of  think- 
ing and  my  experience  with  them,  is  that  it  isn't  a 
good  way  to  distribute  your  pictures.  The  pictures 
go  into  11  or  12  theatres — 11  theatres,  and  the  pic- 
ture is  in  and  out  before  the  [712]  public  really 
knows  how  good  the  picture  is,  and  we  have  to  then 
depend  upon  the  picture  doing  business  in  the  other 
houses  beyond  that  after  that. 

The  multiple  runs  we  don't  like.  We  don't  like — 
there  are  two  things  in  this  business  we  don't  like. 
We  don't  like  bidding  for  the  first  thing.  We  never 
asked  for  it  and  we  don't  like  it. 

We  don't  like  multiple  runs  because  we  don't  get 
a  chance  to  properly  advertise  and  exploit  our  pic- 
tures so  as  to  make  them  valuable  throughout  the 
territory. 

We  don't  depend  upon  the  revenue  that  we  get 
out  of  the  show  case  nms.  That  is  the  least  of  our 
troubles  and  thoughts.  When  we  depend  upon  is  to 
put  them  into  two  show  cases  in  this  city,  one  down- 
town and  one  in  Hollywood,  and  advertise  them 
properly  so  we  can  get  all  the  money  that  we  are 
entitled  to  out  of  all  the  neighborhood  houses,  and 
the  houses  in  and  adjacent  to  the  city  of  Los  Ange- 
les, and  in  doing  that  we  can  be  very  successful. 

But  in  shoving  pictures  into  11  houses,  drive-ins 
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and  hard-top  houses,  and  I  mean  by  hard-top  houses 
theatres,  regular  theatres — we  call  them  hard-top 
houses.  The  picture  goes  in.  It  is  advertised  this 
week  and  it  opens  up  next  week.  It  is  played  and 
gone  and  nobody  knows  anything  about  it. 

It  costs  us  a  lot  of  money  and  I  don't  like  it,  and 
[713]  if  there  was  a  house  in  Hollywood  that  I 
could  get,  I  would  go  right  back  to  the  two  show 
cases  right  tomorrow. 

Mr.  Mitchell:    That's  all.  [714] 

Mr.  Corinblit:  There  are  only  two  questions, 
your  Honor,  that  I  would  like  to  ask. 

The  Court:  Very  well. 

Redirect  Examination 

Q.  (By  Mr.  Corinblit)  :  I  want  to  show  you, 
Mr.  Hickey,  first  may  I  have  Exhibit  46-A-4? 

I  want  to  show  you  this  Exhibit,  46-A-4,  Mr. 
Hickey,  which  is  the  record  of  the  play-off  of  first 
run  in  Los  Angeles  1949  to  1951. 

I  want  you  to  look  at  it  and  j^articularly  look  at 
the  play-off  beginning  with  the  picture  Asphalt  Jun- 
gle. Downtown  it  played  the  Orpheum  and  Hawaii. 
Is  that  the  time — I  think  you  testified  to  this,  but 
I  want  to  get  absolutely  straight,  is  that  the  time 
you  began  bidding  first  run  downtown,  the  Orpheum 
and  Hawaii,  when  they  played  this  picture?  They 
bought  that  on  bid? 

A.  I  don't  know  whether  that  was  the  first  pic- 
ture or  not,  but  this  was  bought  on  a  bid. 
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Q.     Well,  can  you  take  a  look  at  it  and  see  ? 

A.  Well,  I  couldn't  remember  whether  that  is 
the  date  or  not. 

Q.  I  think  you  testified  to  that  under  Mr.  Mit- 
chell's examination.  [715] 

Now,  I  wanted  to  show  you  the  testimony  that  I 
read  into  evidence  from  the  Metropolitan  case  when 
you  testified  about  collusion,  and  I  want  to  call  your 
attention 

Mr.  Alitchell:  Now,  that  is  an  ugly  word  for  ex- 
hibitors dividing  up  product  and  I  object  to  the 
characterization. 

Mr.  Corinblit:    Well,  it  is  in  the  deposition. 

The  Com-t:     Overruled. 

Q.  (By  Mr.  Corinblit):  It  is  Mr.  Hickey's 
statement. 

This  question — this  is  already  in  evidence,  but 
can  you  .s^ive  me  an  idea 

A.     Pardon  me.  What  date  is  this? 

Q.  This  is  1949  and  the  date  of  the  bidding  is 
June  of  1950  first  run.  A.    This  is  '53. 

Q.  All  right.  Now,  I  want  to  call  your  attention 
to  your  question  and  answer  already  in  evidence : 

"Can  you  give  me  an  idea  whether  it  was  ten 
years  ago  or  two  years  ago? 

**A.  No,  it  wasn't  ten  years  ago.  It  was  within 
the  time  we  started  to  bid." 

Now,  you  remember  that,  don't  you? 

A.     What  are  you  referring  to? 

Q.    Your  reference  here  to  the  time  "we  started 
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to  bid  first  run  downtown"  and  that  is  with  refer- 
ence to  the  date  of  June  1950  when  the  Orpheum 
and  the  Hawaii  began  to  [716]  bid.  Do  you  deny 
that? 

A.  No,  I  don't  deny  it  if  it  is  in  there,  but  I 
don't  exactly  understand  what  you  are  talking 
about. 

Q.     All  right.  I  think  that  is  all. 

Mr.  Mitchell:    May  Mr.  Hickey  be  excused? 

The  Court:     Yes. 

Mr.  Corinblit:     Yes. 

The  Court:    You  may  be  excused. 

Call  your  next  witness. 

Mr.  Corinblit:  We  will  call  as  an  adverse  and 
hostile  witness  Mr.  Bert  Pirosh. 

BERT  PIROSH 

called  as  a  witness  by  the  plaintiff  under  Rule 
43(b)  of  the  Federal  Rules  of  Civil  Procedure,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness:    Bert  Pirosh. 

The  Clerk:     Is  that  spelled  B-e-r-t? 

The  Witness:    Right. 

Direct  Examination 

Q.  (By  Mr.  Corinblit) :  Mr.  Pirosh,  by  whom 
are  you  employed? 

A.  Fox  West  Coast  Theatres  and  National  Thea- 
tres. [717] 

Q.  How  long  have  you  been  employed  by  those 
two  companies?  A.     Since  1937. 
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Q.     What  is  your  position? 

A.     I  am  a  film  buyer. 

Q.     Are  you  the  chief  fihn  buyer  now? 

A.    Yes. 

Q.  In  1949,  and  '50  and  '51,  you  were  also  em- 
ployed by  the  defendants,  is  that  correct? 

A.     That  is  correct. 

Mr.  Mitchell:    By  whom?  By  the  defendants? 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  He  doesn't  mean  he  was  employed 
by  all  of  the  defendants. 

Q.  (By  Mr.  Corinblit) :  By  whom  were  you 
employed  at  that  time? 

A.  Fox  West  Coast  Theatres  and  National  Thea- 
tres. 

Q.  Now,  when  in  1949,  '50  and  '51 — you  were 
also  a  film  buyer  at  that  time,  isn't  that  correct? 

A.     That  is  correct. 

Q.  And  you  were  in  charge  of  the  booking  de- 
partment as  far  as  Fox  West  Coast  was  concerned, 
is  that  correct?  A.    In  Southern  California. 

Q.    In  Southern  California?  A.    Yes.  [718] 

Q.     Now,  you  are  aware — I  will  withdraw  that. 

In  about  1949  you  became  aware,  did  you  not, 
that  Fox  and  United  Artists  Theatres  Circuit  were 
terminating  their  joint  interests  in  certain  theatres 
in  California,  is  that  correct? 

A.  I  understood  then  that  it  was  being  con- 
templated. 

Q.  And  you  learned  that  certainly  in  the  spring 
of  1949,  is  that  correct? 
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A.     Spring  or  summer. 

Q.  Now,  in  the  fall  of  1949,  in  September  or 
October  or  August,  you  had  a  conversation  with  a 
representative  of  United  Artists  Theatres  Circuit, 
Inc.,  Mr.  Pat  DiCicco,  did  you  not  ? 

A.    I  had  several  conversations  with  Mr.  DiCicco. 

Q.  Mr.  DiCicco  at  that  time  was  the  general 
manager  of  the  United  Artists  Theatres  Circuit, 
Inc.,  is  that  correct? 

A.    I  don't  know  what  his  job  was  at  that  time. 

Q.  Well,  what  did  he  do  as  far  as  the  theatres 
were  concerned? 

A.  Well,  I  don't  know.  In  1949  we  were  opera- 
ting Fox  West  Coast  or  United  West  Coast  Thea- 
tres were  operating  the  United  Artists  Theatres. 

Q.  Now,  the  discussions  you  had  in  August, 
September  or  October,  1949,  were  some  place  in 
the  Fox  West  Coast  [719]  offices,  is  that  correct? 

A.     I  think  that  is  correct. 

Q.  Now,  at  one  of  these  meetings,  Mr.  DiCicco 
stated  to  you  that  the  United  Artists  Theatres  was 
probably  going  to  be  operated  or  that  Fox  West 
Coast  Agency  would  no  longer  ])e  operating,  buy- 
ing or  booking  for  the  United  Artists  theatres  at 
some  time  in  the  near  future,  isn't  that  correct? 

A.    Which  United  Artists  theatre? 

Q.     The  one  in  Inglewood. 

A.    That  is  right. 

Q.    He  told  you  that?  A.    Yes,  sir. 

Q.     And  then  he  told  you  that  when  that  hap- 
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pened  he  intended  to  operate  that  theatre  on  a  7- 

day  availability,  is  that  correct  ? 

A.    He  said  that  was  his  intention. 

Q.  Now,  up  to  that  time  the  United  Artists 
Theatre  was  generally  operating  on  a  14-day  avail- 
ability, is  that  correct? 

A.  I  think  it  was  operating  either  on  a  7  or  the 
14-day  availability. 

Q.  And  at  that  meeting  you  told  Mr.  DiCicco 
that  you  thought  he  was  making  a  mistake ;  that  he 
would  make  more  money  on  14  days  but  DiCicco 
said  he  was  going  to  operate  it  on  7  days,  is  that 
correct?   [720] 

A.     He  said  that  he  was  going  to  try  to. 

Q.  Now,  at  that  time,  the  time  of  that  meeting, 
you  recall  that  most  of  the  distributors  were  offer- 
ing their  pictures  on  a  competitive  basis  in  Ingle- 
wood?  A.     That  is  right. 

Q.  And  is  it  a  fact  that  Mr.  DiCicco  asked  you 
not  to  bid  on  Leow's  pictures? 

A.  Well,  I  think  before  I  can  answer  that  ques- 
tion I  have  to  go  back  a  few  months  to  give  you  an 
idea  of  what  the  current  situation  was  in  Ingle- 
wood  generally. 

Q.  Mr.  Pirosh,  I  am  sure  that  your  counsel  will 
ask  you  a  great  many  questions  and  will  permit  you 
to  develop  the  point  for  the  defense. 

I  would  n^ist  like — I  would  appreciate  it  if  I 
could  just  get  an  answer  to  these  questions  for  the 
moment. 
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Now,  my  question  to  you  is  this :  Did  Mr.  DiCicco 
ask  you  at  one  of  these  meetings  not  to  bid  on 
Loew's  pictures?  A.    Yes,  he  did. 

Q.  And  did  he  tell  you  that  he  wanted  to  bid 
on  them  for  the  United  Artists  Theatre? 

A.  I  will  have  to  correct  my  answer  to  your  pre- 
vious question. 

At  the  time  I  talked  to  Mr.  DiCicco  we  were  still 
operating  the  United  Artists  Theatre  in  Ingelwood. 

Mr.  DiCicco  asked  me  if  we  Avould  make  all  bids 
on  Metro  pictures  in  Inglewood  on  behalf  of  the 
United  Artists  Theatre  so  long  as  we  were  con- 
tinuing to  operate  in  the  town  and  I  agreed. 

Q.  Mr.  Pirosh,  did  you  give  your  deposition  in 
the  case?  A.    Yes,  sir. 

Q.     And  have  you  signed  that  deposition? 

A.     No,  sir. 

Mr.  Corinblit:  Do  we  have  an  executed  copy  of 
the  deposition? 

Mr.  Johnston:  I  have  a  copy.  You  may  use  the 
deposition  if  you  care  to  without  his  signature. 

Mr.  Corinblit:  Well,  your  Honor,  I  would  ask 
that  the  witness  be  requested  to  execute  the  depo- 
sition so  that  we  can 

Mr.  Johnston:  And  I  will  ask  that  your  plain- 
tiff sign  his  deposition  at  the  same  time. 

Mr.  Corinblit:  Yes,  we  will  sign  the  deposition, 
counsel,  before  a  witness  takes  the  stand. 

Mr.  Johnston:     Before  you  ask  us  to  sign  one. 
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I  would  just  as  leave  have  your  people  sign  their 

depositions  also. 

Mr.  Corinblit:  We  will  pass  this  for  the  time 
being,  your  Honor. 

Mr.  Johnson:  What  are  you  talking  about  with 
respect  [722]  to  this  deposition? 

Mr.  Corinblit :  With  respect  to  the  deposition  of 
Mr.  Pirosh? 

Mr.  Johnston:     Yes. 

Mr.  Corinblit:  I  am  speaking  with  respect  to 
Mr.  Pirosh. 

Mr.  Johnston :    What  page  ? 

Mr.  Corinblit:    On  page  7. 

Q.  Wore  you  asked  this  question  and  did  you 
give  this  answer: 

''Xow,  what  else  was  said — what  was  said  about 
bidding  or  no  bidding  for  product  in  the  Inglewood 
area  at  that  time? 

**A.  T  believe  at  that  time  most  of  the  distribu- 
tors were  offering  their  pictures  in  Inglewood  on  a 
competitive  bidding  basis. 

"Mr.  DiCicco  asked  me,  as  I  recall  it,  not  to  bid 
on  Loew's  pictures ;  that  he  wanted  to  bid  for  them 
in  the  United  Artists  Theatre." 

Were  you  asked  that  question  and  did  you  give 
that  answer? 

A.  Yes.  I  am  trying  to  explain,  Mr.  Corinblit, 
that  Mr.  DiCicco  had  a  twofold  request.  He  re- 
quested us  to  make  any  bids  on  Ijocw's  pictures 
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while  we  continued  to  operate  the  theatre,  which 
was  for  another  five  or  six  months  as  it  turned  out, 
on  behalf  of  the  United  Artists  Theatre  and  [723] 
after  that  he  made  the  further  request  that  after 
United  Artists  Theatres  Circuit  was  operating  the 
theatre,  that  then  he  wished  us  to  refrain  from 
making  any  bids  on  Metro  pictures.  [724] 

Q.  So  he  did  ask  you  not  to  bid  on  Loew's  pic- 
tures. A.     That  is  correct. 

The  Court:  May  I  ask  a  question*?  At  this  time 
you  were  operating  United  Artists.  You  were  also 
operating  some  other  Fox  theatres'? 

The  Witness:    Yes,  sir. 

The  Court:  Did  he  request  you  not  to  bid  for 
Loew's  pictures  for  all  Fox  theatres,  or  just  for 
United  Artists'? 

The  Witness:  In  Inglewood,  your  Honor,  we 
were  operating  the  Academy  Theatre,  the  Fifth 
Avenue,  Fox,  and  the  United  Artists  theatres.  He 
said  it  was  his  intention  after  he  commenced  operat- 
ing his  theater  to  try  to  get  the  Loew's  pictures  in 
the  United  Artists  Theatre  on  the  7  day  availability. 

The  Court:    Exclusively? 

The  Witness :  Exclusively  in  the  Inglewood  area. 
Loew's  was  offering  only  one  run  in  that  area. 

I  agreed  so  long  as  we  were  continuing  to  oper- 
ate the  theatre  we  would  make  our  offer  for  Loew's 
product  on  behalf  of  the  United  Artists  Theatre. 
We  had  the  majority  interest  in  the  theatre  and  if 
the  theatre  made  money,  we  would  make  it. 

The  Court:     After  the  theatre  was  turned  over 
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to  United  Artists,  were  you  not  to  bid  for  Loew's 

picture  for  [725]  the  other  Fox  houses? 

The  TVitness:  Well,  I  tried  to  tell  Mr.  Corinblit 
it  was  hard  to  answer  this  question  without  going 
back  into  the  background  and  he  wouldn't  let  me 
do  it  that  way,  so  without  understanding  what  had 
transpired  in  Inglewood  in  the  few  months  preced- 
ing this  conversation  with  Di  Cicco,  it  is  impossible 
to  imderstand  this  evidence. 

The  Court:  You  agreed  not  to  bid  for  Loew's 
pictures.  Did  you  agree  not  to  bid  for  United 
Artists,  or  did  you  agree  not  to  bid  for  all  other 
Fox  theatres  ?    That  is  what  I  am  trying  to  get  at. 

The  Witness :  There  was  no  agreement.  As  long 
as  things  were  in  the  state  they  were  in  in  Ingle- 
wood at  that  time,  your  Honor,  and  I  am  not  per- 
mitted now,  I  guess,  to  elaborate,  I  told  Mr.  Di 
Cicco  he  could  go  ahead  and  negotiate  with  Loew's 
on  behalf  of  the  United  Artists  Theatre,  and  until 
conditions  changed  I  would  put  in  no  offers  at  the 
Academy  or  the  Fifth  Avenue  or  the  Fox,  yes,  sir. 

The  Court:    All  right. 

The  Witness:  There  is  quite  a  bit  of  background 
for  this. 

Q.  (By  Mr.  Corinblit) :  At  that  meeting  with 
Mr.  Di  Cicco,  he  told  you  if  he  got  Metro  pictures, 
he  would  not  bid  against  you  for  Paramount  pic- 
tures?   Didn't  he  say  that? 

A.     I  don't  recall  his  saying  that.   [726] 

Q.    You  don't  recall  that  he  didn't  say  it? 

A.     I  am  pretty  sure  he  didn't  say  it. 
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Q.  That  he  didn't  say  it.  You  know  subse- 
quently he  did  not  bid  for  Paramount  pictures? 

A.  Well,  I  think  what  Mr.  Di  Cieco  did  say 
was  that  if  he  were  able  to  get  the  Loew's  pictures, 
which  w^ere  very  good  pictures  in  those  days,  for 
the  United  Artists  Theatre,  he  would  probably  be 
able  to  operate  the  theatre  on  Loew's  product  ex- 
clusively.   That  was  his  hope,  in  any  event. 

Q.  During  the  short  period  of  time  after  the 
conversation,  and  there  are  some  other  elements  of 
the  conversation  that  we  will  come  back  to,  during 
a  short  period  of  time  after  this  conversation,  in 
fact  you  did  not  put  in  any  bids  on  behalf  of  United 
Artists  Theatre  for  Paramomit  pictures,  isn't  that 
correct  ? 

A.     The  record  would  show  if  I  did  or  I  didn't. 

The  Court:    Well,  do  you  remember? 

The  Witness:    No,  sir,  I  do  not  remember. 

Q.  (By  Mr.  Corinblit :  Now,  what  was  said  with 
respect  to  Warners  or  Universal  or  United  Artists 
or  Columbia  or  RKO  at  this  meeting  with  Mr.  Di 
Cicco  ? 

A.  Well,  with  respect  to  Warner  Bros,  and 
RKO,  at  that  time  they  were  licensing  their  pic- 
tures to  the  La  Tijera  and  Imperial  Theatres,  gen- 
erally licensing  them. 

Q.  That  arrangement  was  arrived  at  some  time 
shortly  [727]  before  this  meeting  in  a  conversation 
between  you  and  the  operator  of  the  La  Tijera 
Theatre,  isn't  that  correct? 

A.    We  discussed  it,  yes. 
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Q.     About  when  did  you  have  that  conversation? 

A.  I  think  that  was  probably  in  May  or  June 
of  1950—1949. 

Q.  At  that  conversation  with  Mr.  Kupper  of 
the  La  Tijera  Theatre 

Mr.  Johnston:  Counsel,  you  haven't  previously 
identified  Mr.  Kupper.  I  think  you  ought  to  lay 
some  foundation. 

Mr.  Corinblit:    Yes. 

Q.     Mr.  Kupper  was  who  in  1949,  Mr.  Pirosh? 

A.  There  was  a  William  J.  Kupper,  Jr.,  who 
was  operating  the  La  Tijera  and  Imperial  Theatres 
in  Inglewood. 

Q.  At  that  meeting  with  Mr.  Kupper,  he  told 
you,  did  he  not,  that  he  wanted  to  have  Warner 
and  RKO  product  for  the  La  Tijera  Theatre  and 
asked  you  not  to  bid  for  them,  isn't  that  correct? 

A.  Mr.  Kupper  told  me  that  he  had  been  operat- 
ing his  La  Tijera  Theatre  for  about  six  months  at 
that  time — he  had  been  operating  the  Imperial 
Theatre  for  a  shorter  period,  that  opened  up  some 
time  in  1949,  also — and  he  told  me  he  was  doing 
very  badly  in  both  theatres  on  a  competitive  bid- 
ding basis,  and  said  that  he  was  very  anxious  to 
eliminate  the  competitive  bidding,  if  possible,  in 
the  Inglewood  area.  [728] 

lie  told  me  that  he  would  like  to  run  the  pictures 
of  Warner  Bros,  and  RKO  in  his  two  theatres, 
that  he  had  spoken  to  both  Warners  and  RKO  as 
to  the  possibility  of  his  running,  exhibiting  their 
pictures  on  a  day  and  date  basis  between  his  two 
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theatres.     Up  to  then  they  had  been  licensing  one 

run  in  Inglewood  on  the  7  day  availability. 

He  told  me  that  they  were  both  agreeable  to  his 
doing  this,  and  wanted  to  know  if  I  would  refrain 
from  bidding  on  their  pictures  until  he  had  a 
chance  to  try  to  negotiate  for  the  pictures. 

He  said  he  was  losing  more  money  than  he  could 
afford  in  the  theatres,  and  that  he  thought  this 
would  help  him.  He  said  if  he  had  these  pictures, 
he  did  not  think  he  would  need  many  of  the  pic- 
tures or  any  of  the  pictures  released  by  the  other 
distributors. 

I  told  Mr.  Kupper  that  if  the  distributors  were 
agreeable,  I  had  no  objection,  that  we  could  try  the 
thing  out  and  see  how  it  worked. 

Q.  You  told  him  you  were  agreeable  to  that  ar- 
rangement, right? 

A.  I  told  him  I  was  willing  to  try  it  out  and 
see  what  happened.  That  was  what  happened  right 
then. 

Q.  This  discussion  was  before  the  one  you  had 
with  Mr.  Di  Cicco,  wasn't  if?  A.     That's  right. 

Q.  And,  of  course,  you  told  Mr.  Di  Cicco  w^hat 
your  conversation  was  with  Mr.  Kupper,  did  you 
not?  A.     Yes,  sir. 

Q.  And  you  know  that  after  Fox  and  United 
Artists  terminated,  for  a  period  of  time  Mr.  Di 
Cicco  did  not  submit  bids  against  the  La  Tijera  for 
Warner  and  RKO  pictures,  that  is  correct,  isn't  if? 

A.  I  don't  know  what  Mr.  Di  Cicco  did.  It  was 
only  a  couple  of  months  after  Mr.  Di  Cicco  started 
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operating  the  theatres  that  Mr.  Kupper  came  back 
to  me  and  said  he  was  not  happy  and  he  was  going 
to  go  back  to  bidding,  and  everything  went  back  to 
bidding  again. 

Q.  Before  that  happened,  Mr.  Pirosh,  just  be- 
fore that  happened,  you  told  Mr.  Di  Cicco  of  the 
conversations  mth  Mr.  Kupper  and,  of  course,  it 
was  the  understanding  Mr.  Di  Cicco  would  not  bid 
for  Warner  and  RKO  pictures,  is  that  correct? 

A.  I  made  no  understandings  on  behalf  of  Mr. 
Di  Cicco. 

Q.  You  did  tell  him  what  discussion  you  had 
had  with  Mr.  Kupper?  A.     Yes,  sir. 

The  Court:  I^»Iay  I  ask  this  witness  a  question? 
During  this  particular  period  of  time  was  there 
enough  of  the  Fox  pictures  to  satisfy  the  demand 
of  all  the  Fox  theatres  in  the  Inglewood  area?  You 
had  a  number  of  Fox  theatres  down  there.   [730] 

The  Witness:  Yes,  we  had  several.  We  were 
playing,  in  addition  to  the  Twentieth  Century-Fox 
j)ictures,  the  pictures  released  by  Paramount, 
United  Artists,  I  think  Columbia,  Universal,  and 
we  were  not  operating  all  of  our  theatres  on  the  7 
day  availability.  Normally,  our  Fox  Theatre  in 
Inglewood,  normally,  played  on  the  14  day  avail- 
ability.   We  found  it  very  profitable  to  do  so. 

The  Court:  And  then  you  didn't  have  to  have 
these  pictures  you  were  talking  about,  MGM  pic- 
tures? You  had  plenty  of  pictures  without  the 
MGM  pictures. 
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The  Witness:  That's  right,  and  our  profits  were 
very  substantial  without  the  MGM  pictures. 

Q.  (By  Mr.  Corinblit) :  You  did  have  to  have 
Paramount  pictures,  though,  didn't  you? 

A.     We  had  to  have  some  pictures. 

Q.  And  you  did  get  Paramount  pictures  during 
that  time,  didn't  you? 

A.  I  think  we  got  most  of  the  Paramount  pic- 
tures. 

Q.  You  know  that  the  La  Tijera  did  not  bid  on 
Paramount  pictures,  don't  you? 

A.  This  was  a  period  from  about  somewhere  in 
June  or  July,  I  think,  of  1949,  up  until  about  the 
first  of  April  of  1950. 

Q.  You  know  they  did  not  bid  against  you  for 
Paramount  pictures  during  that  time,  right?  [731] 

A.     I  don't  think  they  were. 

Q.  And  the  same  thing  is  true.  United  Artists 
did  not  bid  against  you  for  the  Paramount  pictures 
during  the  period  of  time  after  it  left  Fox  West 
Coast? 

A.  During  that  two  or  three  months  period  I 
don't  think  they  bid  on  the  Paramount  pictures, 
no,  sir. 

Q.     Let's  talk  a  minute  about  Universal  pictures. 

A.     Yes,  sir. 

Q.  What  was  the  arrangement  as  far  as  Uni- 
versal Pictures  was  concerned? 

A.  I  don't  think  there  was  any  arrangement 
whatsoever  concerning  Universal.    I  think  we  were 
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negotiating  with  Universal  and  buying  most  of  their 

pictures. 

Mr.  Corinblit:  I  would  like  to  offer  in  evidence, 
and  I  will  substitute  a  photostatic  copy  for  this 
copy,  the  cut-off  card  for  the  La  Tijera  Theatre  for 
the  683  group,  indicating  it  was  mostly  in  1949. 

The  Court:    What  is  the  exhibit  number? 

Mr.  Corinblit:  As  plaintiff's  exhibit  next  in 
order,  51. 

The  Court:    In  evidence. 

The  Clerk:    Exhibit  51. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 
51.) 

Mr.  Corinblit :    I  will  supply  a  photostat.  [732] 

Q.  Mr.  Pirosh,  I  want  to  read  to  you  from  the 
exhibit  just  introduced,  which  is  the  Universal  cut- 
off card,  in  the  column  under  Additional  Terms, 
bidding  situation,  Inglewood  first  run,  and  a  line 
through  it,  and  then  it  says  "split  with  Fox." 

Doesn't  that  refresh  your  recollection,  Mr.  Pirosh, 
that  Universal  product  was  discussed  in  the  meeting 
with  Mr.  Kupper,  and  that  for  the  La  Tijera  Thea- 
tre you  agreed  as  to  Universal  to  split  and  he  agreed 
to  split  Avith  you? 

A.  I  don't  know  what  split  with  Fox  means 
with  reference  to  Universal.  [733] 

Mr.  Johnston:  Will  you  show  him  the  document? 
I  don't  think  he  has  ever  seen  the  document  that 
you  hold  in  your  hand.  I  don't  think  I  have  seen 
it  either.    Maybe  I  had  better  take  a  look  at  it. 
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Mr.  Corinblit :  The  only  document  that  has  been 
offered  is  Plaintiff's  Exhibit  51. 

The  Witness:     This  one'? 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:  Excuse  me.  May  I  look  at  that 
too? 

Mr.  Corinblit:    Certainly,  go  ahead. 

Q.     Now,  Mr.  Pirosh,  my  question  is 

Mr.  Johnston :  May  I  look  at  what  is  underneath 
this? 

Mr.  Corinblit:  Sure.  They  are  the  other  cutoff 
cards. 

Mr.  Johnston:    Covering  what  period? 

Mr.  Corinblit:  I  don't  know,  counsel.  I  am  sure 
we  will  get  to  that  later. 

Mr.  Johnston:    I  hope  you  will  at  this  time. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Pirosh,  doesn't 
an  examination  of  Plaintiff's  Exhibit  51  refresh 
your  recollection  at  all  about  the  discussion  with 
regard  to  Universal  pictures  with  Mr.  Kupper  in 
1949?  A.     Well,  I  don't  recall  any 

The  Court:  You  can  answer  that  yes  or  no. 
Does  it  refresh  your  recollection?  If  you  say 
''No,"  that  ends  it. 

The  Witness:    No,  it  doesn't.  [734] 

Q.  (By  Mr.  Corinblit):  Well,  in  fact,  Mr. 
Pirosh — it  is  a  fact  that  you  and  Mr.  Kupper  stated 
to  each  other  you  would  split  Universal  pictures, 
and  you  allocated  them  one  by  one  as  they  came  out, 
isn't  that  correct? 

A.     I  have  no  recollection  of  any  conversation 
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with  Mr.  Kupper  with  relation  to  Universal  prod- 
uct. 

It  does  seem  from  that  exhibit  that  either  LIr. 
Kupper  or  myself  told  Universal  that  we  would  like 
to  discontinue  ])idding  for  their  pictures,  and  ap- 
parently Universal  was  agreeable,  and  discontinued 
to  bid,  and  licensed  their  pictures  as  they  came  out. 

The  Court:  How  did  they  license  them?  Did 
they  give  one  to  Fox  and  one  to  some  other  theatre, 
or  was  it  by  lot,  or  how  did  they  license  them'? 

The  Witness:  I  would  think,  your  Honor,  they 
would  license  the  pictures  where  they  could  sell 
them  to  the  best  advantage. 

If  Mr.  Kupper  needed  a  picture  in  his  theatre 
as  a  top  picture  to  play  on  percentage  and  I 
couldn't  give  them  that  kind  of  booking,  I  would 
say  they  would  sell  Mr.  Kupper,  and  if  I  could  give 
them  a  better  play  on  their  pictures,  I  would  say 
they  would  sell  to  me. 

It  is  true  that  Mr.  Kupper  and  I  may  have  had 
some  conversations  as  to  which  theatre  was  going 
to  talk  to  Universal  about  a  particular  picture.  We 
tried  to  find  room  for  [735]  all  the  pictures,  and  I 
think  we  played  them  all.  Universal  apparently 
was  satisfied  with  the  arrangement. 

The  Court:  Did  you  have  any  agreement  as  to 
what  the  bid  was  going  to  be  and  what  you  would 
bid  and  what  the  other  theatre  would  bid? 

The  Witness:  I  had  no  agreement  whatsoever 
with  Mr.  Kupper  as  to  what  he  would  offer  for  a 
XJicture. 
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If  I  wanted  to  play  it  in  my  theatre,  I  would 
meet  with  the  Universal  people  and  negotiate  for 
the  j)icture  as  I  would  with  any  other. 

The  Court:  How  did  Mr.  Kupper  know  not  to 
bid  more  than  you  if  you  were  to  get  the  picture  ? 

The  Witness:  Universal,  according  to  this  ex- 
hibit, apparently  discontinued  bididng  and  nego- 
tiated for  their  pictures  instead  of  licensing  them 
on  a  formal  competitive  bidding  basis  during  this 
period,  is  what  it  looks  like  to  me  from  that  exhibit. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Pirosh,  what 
about  Columbia  pictures'?  What  discussion  did 
you  have  with  Mr.  Kupper  about  Columbia  pic- 
tures ? 

A.  I  don't  remember  any  discussion  with  ref- 
erence to  Columbia. 

Q.     You  don't  recall  any?  A.     No,  sir. 

Q.  Now,  how  about  United  Artists  pictures'? 
What  [736]  discussion  did  you  have  with  him  about 
those  pictures? 

A.  I  don't  recall  that.  The  only  discussion  I 
recall  with  Mr.  Kupper  was  with  reference  to  War- 
ner and  RKO  pictures.  They  wanted  to  play  in  his 
theatres.  We  may  have  discussed  other  things,  but 
I  just  can't  remember  what  else  we  did  discuss. 

Q.  Now,  I  take  it,  whatever  you  discussed  with 
]\Ir.  Kupper  at  that  prior  meeting,  you  also  dis- 
cussed with  Mr.  Di  Cicco  of  United  Artists  Theatre 
Circuit  at  the  meeting  in  the  fall  of  '49 — that  is,  you 
mentioned  to  him  everything  that  you  had  talked 
about  with  Mr.  Kupper? 
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A.     I  would  think  it  quite  likely  that  I  did.  [737] 

***** 

Q.  (By  Mr.  Corinblit) :  I  want  to  put  some 
names  on  this  board  so  we  can  try  to  keep  these 
matters  straight  as  to  your  discussions. 

I  think  you  mentioned  you  had  a  discussion  with 
Mr.  Kupper,  is  that  right?  A.     Yes.   [742] 

Q.  And  you  also  had  a  discussion  or  a  series  of 
discussions  with  Mr.  DiCicco  ?  A.     That's  right. 

Q.  Now,  I  want  to  ask  you  about  one  more  per- 
son.   You  know  Mr.  Leo  Miller?        A.    Yes,  I  do. 

Q.  And  Mr.  Miller  was  the  chief  buyer  for  the 
^"arners  Theatres  in  Southern  California  in  1949, 
'50  and  '51,  is  that  right?  A.     Yes,  he  was. 

Q.  Now,  in  addition  to  that — we  will  get  to  the 
names  of  those  whom  you  had  conversations  with, 
the  companies,  pertaining  to  these  matters. 

First,  with  respect  to  Loew's.  You  had  a  conver- 
sation with  Mr.  Hickey  having  to  do  with  your 
conversation  with  Mr.  Di  Cicco,  did  you  not? 

A.    Yes,  sir. 

Q.  I  will  put  these  names  on  the  board  as  we 
come  to  them  relating  to  your  conversations  and 
we  will  add  them  as  they  are  brought  out.  Now,  I 
want  to  begin  first  with  a  few  more  of  the  details  of 
your  conversations  with  Mr.  Kupper. 

Now,  Mr.  Kupper  at  that  time,  at  the  time  of  your 
conversations,  I  think  you  said  they  were  in  the 
summer  of  1949?  Mr.  Ku]')per  was  operating  the 
La  Tijera  Theatre  located  [743]  at  this  point  on  the 
maj),  and  the  Imperial  Theatre  located  at  approxi- 
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mately  this  point.     Do  you  know  the  approximate 

distance  between  the  La  Tijera  and  the  Imperial? 

The  Court:  As  I  understood  the  parties  were 
going  to  stipulate  as  to  distances. 

Mr.  Westbrook:  You  have  a  paper  which  gives 
you  the  mileage  between  these  theatres,  counsel.  It 
is  on  the  list  that  I  gave  you. 

Mr.  Corinblit:  I  don't  think  that  we  can  check 
that  particular  item  from  the  list. 

Mr.  Westbrook :    I  am  quite  sure  you  can. 

Mr.  Corinblit :    Do  you  have  a  copy  of  it  ? 

Mr.  Westbrook:  I  will  give  it  to  you  in  just  a 
minute.  [744] 

Mr.  Corinblit:    Well,  in  the  interim,  we  can 

Mr.  AVestbrook:  It  would  be  approximately  five 
miles. 

Mr.  Corinblit:  We  will  stipulate  that  fact,  your 
Honor,  that  the  distance  between  the  two  theatres 
is  approximately  five  miles. 

Q.  (By  Mr.  Corinblit) :  Mr.  Pirosh,  Mr.  Kup- 
per  told  you  in  your  conversation  with  him  in  the 
spring  of  1949  that  he  wanted  to  play  the  La  Tijera 
and  the  Imperial  Theatres  day  and  date  with  each 
other  on  the  7  day  availability,  did  he  not? 

A.     Yes,  he  did. 

Q.  And  the  product  that  he  said  he  would  like 
to  play  in  those  two  theatres  on  the  7  day  avail- 
ability day  and  date  was  Warner's  and  RKO  prod- 
uct, isn't  that  correct?  A.     Yes,  sir. 

Q.  And  subsequently  to  your  conversation,  War- 
ners, at  least  for  a  period  of  time,  and  RKO  did 
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play  day  and  date  in  the  La  Tijera  and  the  Im- 
perial Theatres,  isn't  that  correct  ? 

A.  Yes.  I  think  they  contimied  to  do  that  from 
approximately  August  of  1949  until  about  Aj^ril, 
1950,  Avhen  they  resumed  competitive  negotiation 
or  competitive  Indding  in  the  area. 

Mr.  Corinblit:  Incidentally,  counsel,  with  re- 
spect to  one  more  of  the  distances  on  your  list,  we 
have  checked,  [745]  and  I  wonder  if  we  could  stipu- 
late that  the  xVcademy  Theatre  is  approximately  4.5 
to  4.6 — well,  what  was  your  distance?    4.4? 

Mr.  Westbrook:  It  is  either  4.4  or  4.5,  depend- 
ing on  whose  figure  you  have.  I  have  never  seen 
any  4.6  figure. 

Mr.  Corinblit:  All  right,  we  will  do  that,  4.4  to 
4.5  miles.  The  Academy  is  approximately  four  and 
a  half  miles  from  the  Paradise  Theatre,  and  the 
La  Tijera  is  approximately  a  half  mile  further,  five 
miles,  from  the  Imperial  Theatre. 

Q.  Now,  when  Warners  and  RKO  licensed  their 
product  simultaneously  day  and  date  in  the  La 
Tijera  and  Imperial  Theatres  during  this  early 
period,  you  did  not  submit  bids  in  competition  with 
the  La  Tijera,  isn't  that  correct? 

A.     That  is  correct. 

Q.  Warners,  as  far  as  you  know,  negotiated  the 
playing  of  7  day  pictures  in  those  theatres  day  and 
date,  is  that  correct? 

A.     I  suppose  they  did. 

Q.  In  your  discussion  with  Mr.  Kupper  at  the 
time  of  your  meeting,  you  also  discussed  with  him 
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the  matter  of  a  move-over  run,  that  is  to  say,  you 
discussed  with  ]\Ir.  Kupper  an  arrangement 
whereby  pictures  would  be  played  in  the  La  Tijera 
and  moved  over  to  the  Fifth  Avenue  without  any 
time  intervening  l^etween  the  play-off,  isn't  that 
correct  ? 

A.  Well,  I  know  that  we  did  move  over  some  of 
the  Warner  [746]  and  RKO  pictures  to  the  Fifth 
Avenue,  and  I  would  surmise  that  at  that  time  I 
did  request  that  pri\41ege. 

The  Court:  The  Fifth  Avenue  was  a  Fox  thea- 
tre? 

The  Witness :  Yes,  sir,  that  is  a  Fox  West  Coast 
theatre. 

Q.  (By  Mr.  Corinblit) :  After  you  discussed 
that  matter  of  move-over  from  the  La  Tijera  and/or 
Imperial  to  the  Fox  Fifth  Avenue  Theatre,  I  take 
it  you  discussed  that  matter  with  Warners  and 
RKO,  is  that  correct? 

A.  I  know  that  we  played  some  of  their  pictures, 
so  I  must  have  at  least  negotiated  for  some  pic- 
tures, yes.    I  had  to  talk  with  somebody. 

Q.  As  a  matter  of  fact,  you  had  Mr.  Kupper 
write  a  letter  to  these  defendants,  to  the  defend- 
ant Warners,  and  also  to  RKO,  with  respect  to  that 
matter,  did  you  not? 

A.  I  wouldn't  say  that  I  had  Mr.  Kupper  write 
a  letter,  no. 

Q.     Do  you  know  that  a  letter  was  sent? 

A.     I  don't  recall  any  letter  being  sent. 

Q.     All  right.    Now,  at  the  time  that  you  had  this 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      619 

(Testimony  of  Bert  Pirosh.) 

discussion  with  Mr.  Kupper,  you  also  discussed  with 
him  the  policy  of  playing  a  move-over  from  the 
Academy  to  the  Fox  Theatre,  did  you  not? 

A.  I  don't  thinlv  there  Avould  have  been  any 
necessity  for  my  discussing  with  Mr.  Kupper  what 
policy  I  might  want  to  have  in  the  Fox  theatre. 
He  had  no  interest  in  the  Fox  theatre.  [747] 

Q.  Do  you  remember  whether  you  had  such  a 
discussion  or  not?  A.     I  do  not. 

The  Court :    May  I  ask  the  witness  a  question  ? 

Mr.  Corinblit:    Certainly,  your  Honor. 

The  Court:  I  understood  that  this  move-over 
was  a  move-over  from  an  independent  theatre  to  a 
Fox  theatre. 

The  Witness :  Actually  what  was  occurring,  your 
Honor,  was  that  Mr.  Kupper  was  plajdng  pictures 
on  the  7-day  availability  in  Inglewood  and  we  fre- 
quently licensed  those  pictures  for  the  14-day  avail- 
ability in  the  Fifth  Avenue  Theatre  after  he  com- 
pleted showing. 

Mr.  Mitchell:  I  can't  hardly  hear  you,  Mr. 
Pirosh,  and  I  don't  believe  the  jury  can. 

The  Court:  You  are  trying  to  convince  the  jury 
— you  are  not  trying  to  convince  me. 

Mr.  Mitchell:    Could  that  answer  be  read? 

The  Court:    Yes,  read  the  answer,  Mr.  Reporter. 
(Answer  read.) 

The  Court:    There  was  no  move  over,  was  there? 

The  Witness :  In  fact,  if  he  played  the  picture  on 
the  7-day  availability  and  we  played  it — he  played 
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it  for  7  days,  and  we  played  it  on  the  14-day  avail- 
ability, it  coTild  be  construed  as  a  move-over  run. 

The  Court:  Was  your  deal  made  with  the  inde- 
pendent or  [748]  with  the  distributor*? 

The  AYitness :  I  made  my  deals  with  the  distribu- 
tor. 

The  Court:  You  didn't  make  them  with  the  inde- 
pendent theatre — you  didn't  agree  with  the  inde- 
pendent to  move  this  picture  over  to  the  Fox 
theatre  ? 

The  Witness:     No,  sir. 

The  Court:  You  made  your  deal  with  the  dis- 
tributor. 

The  Witness:  I  think  that  I  asked  Mr.  Kupper 
if  he  would  have  any  objection  to  reducing  the  clear- 
ance that  he  was  asking  or  that  he  might  have  been 
granted  by  the  distributors,  to  permit  me  to  play  the 
pictures  on  the  14-day  availability. 

The  Court :  Now,  you  have  the  7-day  availability 
and  the  14-day  availability.  That  availability  was 
from  where — downtown  Los  Angeles? 

The  Witness:    Yes,  sir. 

The  Court:  Well,  if  you  had  a  14-day  avail- 
ability from  downtown  Los  Angeles  it  didn't  make 
any  difference,  did  it,  as  to  whether  the  independent 
was  still  playing  the  picture?  There  was  no  clear- 
ance, was  there?    You  had  the  14-day  availability. 

The  Witness:    Actually  that  is  correct. 

Q.  (By  Mr.  Corinblit)  :  But,  Mr.  Pirosh,  be- 
fore you  discussed  that  matter  with  Mr.  Kupper, 
there  had  been  some  clearance,  isn't  that  right? 
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A.     I  do  not  remember. 

Q.  But  you  remember  discussing  the  matter  of 
the  move-over  Avith  Mr.  Kupper.  I  think  you  have 
so  testified.    That  is  correct,  is  that  right? 

A.     I  imagine  I  did  mention  it  to  him,  yes. 

Q.  All  right.  And  after  you  discussed  it  with 
him,  then  you  went  to  the  distributors  and  they 
agreed,  isn't  that  right? 

Mr.  Mitchell:  "The  distributors."  Now,  your 
Honor,  let  us  have  a  foundation  as  to  who  we  are 
talking  about. 

Mr.  Corinblit:  All  right.  Whatever  distributors 
you  went  to,  Mr.  Pirosh.    You  can  name  them. 

The  Court :  We  were  talking  about  Warner  Bros, 
pictures. 

Mr.  Corinblit:    Yes. 

The  Court:  Did  you  talk  to  Warner's  distribu- 
tor? 

The  Witness:  I  don't  know.  Warners  had  been 
serving  or  licensing  pictures  in  Inglewood  for 
some  time  on  both  a  7-day  and  14-day  availability 
and  I  do  not  know  if  I  talked  to  them  at  that  par- 
ticular period  concerning  it. 

Q.  (By  Mr.  Corinblit) :  You  did  talk  to  RKO 
though  ? 

A.     I  do  not  recall  any  such  conversation. 

Q.  You  know  that  Mr.  Kupper  sent  a  letter  to 
RKO,  don't  you? 

A.    I  don't  know  that  he  sent  a  letter. 

Q.  All  right.  Now,  I  think  you  testified  that 
Mr.    [749a]   Kupper  at  the  time  of  this  meeting, 
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after  all  these  matters  were  discussed,  he  wanted 
Warner  and  RKO,  and  with  respect  to  this  move- 
over  matter,  he  said  to  you  that  if  he  had  Warners 
and  RKO  he  would  not  interpose  any  competitive 
bids  with  respect  to  Paramount,  is  that  right? 

A.  I  would  think  that  he  made  some  such  state- 
ment. 

Q.  And  he  also  made  that  same  statement  with 
respect  to  Loew's'?  A.     I  would  think  so. 

Q.  Now,  on  Universal,  you  also  agreed  with  him 
that  you  would  at  that  time 

The  Court:  Wait  a  minute.  Universal  is  not  a 
^'him."  You  said  you  agreed  with  him.  Who  do 
you  mean,  counsel? 

Mr.  Corinblit:  With  respect  to  Universal  you 
agreed  with  Mr.  Kupper  that  the  pictures  would  be 
divided  as  they  came  off,  isn't  that  correct,  in  some 
fair  and  equitable  way  between  you? 

The  Witness :  I  would  not  say  that  I  agreed  with 
Mr.  Kupper  as  to  how  the  Universal  pictures  would 
be  played. 

I  think  I  explained  yesterday  that  we  negotiated 
wdth  Universal  for  such  of  their  pictures  as  we 
wished  to  play  in  our  theatres  and  Mr.  Kupper  ne- 
gotiated with  Universal  for  such  of  their  pictures  as 
he  wanted  to  play  in  his  theatres.   [750] 

Q.  But  you  also  testified  yesterday  that  you  dis- 
cussed with  Mr.  Kupper  which  one  of  you  would 
proceed  to  negotiate  for  a  picture,  isn't  that  right? 

A.    At  times  we  did. 

Q.    With  respect  to  United  Artists  product,  in 
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your  discussion  with  Mr.  Kupper,  you  stated  you 
intended  to  continue  to  play  United  Artists  pic- 
tures, isn't  that  correct? 

A.  I  don't  remember  what  I  stated  with  regard 
to  United  Artists  pictures. 

Q.  Mr.  Pirosh,  I  want  to  show  you  the  transcript 
of  your  deposition  taken  in  this  case,  page  40,  at 
line  15,  and  ask  you  to  read  the  question  at  line  15 
and  yoTir  answer  at  line  18. 

A.     You  said,  *'Did  Mr.  Kupper  state" 

The  Court:    Read  it  to  yourself. 

The  Witness:  I'm  sorry.  All  right.  I  have 
read. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Pirosh,  do 
you  now  recall  that  Mr.  Kupper  stated  that  he 
would  not  go  after  United  Artists  product  and 
that  Warners  and  RKO  would  be  sufficient  for  him? 

A.  I  recall,  and  I  have  testified  I  said  that  I 
thought  overall  Mr.  Kupper  stated  that  Warners 
and  RKO  should  suffice  him  in  his  theatres.  I  still 
have  no  recollection  of  any  discussion  concerning 
United  Artists. 

Q.  Any  words  that  mentioned  the  company 
United  Artists'?  [751] 

A.  I  do  not  remember  any  conversation  with  re- 
spect to  United  Artists  pictures,  and  in  this  deposi- 
tion I  did  not  say  that  I  remembered  any  such 
discussion. 

Q.  I  will  agree  with  you  that  your  statement  in 
this  deposition  is  not  clear,  but  I  would  like  to  ask 
you  about  the  statement. 
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In  the  deposition  I  asked  you  this 

Mr.  Johnston :    What  are  you  reading  now  ? 
Mr.  Corinblit:     The  same  question,  line  15,  and 

the  answer  at  line  18. 


Mr.  Johnston 
Mr.  Corinblit 
Mr.  Johnston 


What  page? 

Page  40,  same  page. 

Thank  you. 

Q.  (By  Mr.  Corinblit) :  "Did  Mr.  Kupper  state 
that  he  would  not  go  after  United  Artists  product 
or  he  stated,  I  take  it,  that  Warners  and  RKO 
would  be  sufficient  for  him,  is  that  correct?" 

And  your  answer,  ^'Roughly,  that  is  correct." 

Your  answer  would  be  the  same  to  the  question, 
is  that  correct? 

A.  Well,  actually,  now  that  I  have  seen  this  in 
print,  you  asked  me  two  questions. 

Q.     You  are  right. 

A.     And  I  answered  the  second  question. 

Q.  That  is,  you  were  answering  the  question 
that  [752]  Warners  and  RKO  would  be  sufficient? 

A.     That  is  correct,  sir. 

Q.  When  you  had  this  conversation,  after  you 
had  your  conversations  with  Mr.  Kupper,  some  time 
after  that  you  discussed  the  matter  of  your  under- 
standing with  him  with  someone  at  Warners  and 
someone  at  RKO,  is  that  correct? 

A.     That  is  correct. 

Q.  And  do  you  remember  the  name  of  the  per- 
son you  talked  to  at  Warners? 

A.  At  Warners  I  must  have  talked  to  Henry 
Herbel. 
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Q.     Mr.  Herbel  is  now  deceased,  is  he  nof? 

A.     That  is  correct. 

Q.  Mr.  Herbel  at  that  time  was  the  district  man- 
ager of  Warners,  that  is,  he  was  in  charge  of  sell- 
ing Warner  pictures  in  the  Los  Angeles  exchange 
area,  is  that  correct,  and  perhaps  other  districts  as 
well? 

A.  Yes.  He  was  the  top  Warners  sales  execu- 
tive in  Los  Angeles. 

Q.  And  you  also  discussed  this  matter  of  your 
discussion  with  Mr.  Kupper  with  representatives  of 
RKO,  isn't  that  correct? 

A.     I  am  sure  that  I  must  have. 

Q.  And  the  person  that  you  talked  to  there  was 
wliom? 

A.  I  would  say  it  would  have  been  either  Herb 
Mclntyre,  who  was  their  district  manager,  or  Harry 
Cohen,  who  [753]  at  that  time  was  their  branch 
manager. 

Q.     And  Mr.  Cohen  is  now  deceased? 

A.     That  is  correct. 

Q.  Wliat  did  you  tell  Mr.  Herbel  and  what  did 
you  tell  Mr.  Mclntyre  and  Mr.  Cohen?  Perhaps 
you  want  to  take  them  one  at  a  time. 

A.  Well,  I  have  no  specific  recollection  what  I 
told  Mr.  Herbel.  I  would  surmise  that  I  talked  to 
him  concerning  my  conversation  with  Mr.  Kupper 
and  advised  him  of  Mr.  Kupper 's  wishes  so  far  as 
Warner  Bros,  pictures  were  concerned,  and  to  the 
best  of  my  recollection  Mr.  Herbel  said  that  he 
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had  no  objection  to  licensing  his  pictures  in  the 

manner  discussed. 

Q.     And  you  said  you  had  no  objection? 

A.     I  said  that  at  that  time  I  had  no  objection. 

Q.  To  get  that  clear  again,  you  were  telling  Mr. 
Herbel  you  had  no  objection  to  Warner  Bros,  licens- 
ing their  pictures  on  7  day  availability  day  and  date 
between  the  La  Tijera  and  the  Imperial  which,  as 
Avas  stipulated,  are  about  five  miles  apart. 

A.  It  would  not  have  made  any  difference  to  me 
if  the  theatres  were  next  door  to  one  another,  if 
they  wanted  to  play  pictures  day  and  date  and  I 
didn't  need  the  pictures  to  exhibit  in  our  theatre,  I 
didn't  care  which  theatres  played  them.  [754] 

Q.  Did  you  have  substantially  the  same  conver- 
sation with  Mr.  Mclntyre  and  Mr.  Cohen? 

A.     I  would  presume  so. 

Q.  Bid  you  have  a  conversation  with  someone 
at  Universal  w^ith  respect  to  the  matter  that  you 
had  discussed  with  Mr.  Kupper  as  it  affected  Uni- 
versal product? 

A.  I  can  remember  no  conversation  with  anyone 
at  Universal. 

Q.  Did  you  have  a  conversation  with  someone 
at  Columbia  with  respect  to  that  same  matter? 

A.  I  can  remember  no  conversation  with  anyone 
at  Columbia. 

Q.  Now,  subsequently,  that  is  after  the  conver- 
sation with  Mr.  Kupper,  you  had  a  conversation 
with  Mr.  Di  Cicco.    He  at  that  time  was  the  general 
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manager  of  United  Artists  Theatres  Circuit,  is  that 

correct  ? 

A.  I  don't  know  ^Yhat  Mr.  Di  Cicco's  capacity 
was  in  1949.   [755-6] 

Q.  Well,  you  dealt  with  him  as  a  rei)resentative 
of  U.  A.  Theatres  Circuit,  is  that  right? 

A.    Yes,  sir. 

Q.  Now,  you  told  Mr.  Di  Cicco  all  of  the  mat- 
ters that  you  had  discussed  with  Mr.  Kupper,  isn't 
that  correct? 

Mr.  Johnston:    When  was  this? 

Mr.  Corinblit:  This  was  about  August,  Septem- 
ber or  October,  1949.     Is  that  correct? 

The  Witness:  I  would  say  that  at  that  time  I 
told  Mr.  Di  Cicco  anything  concerning  my  conver- 
sations with  Mr.  Kupper  that  might  have  affected 
the  United  Artists  Theatre  in  Inglewood. 

Q.  (By  Mr.  Corinblit) :  Now,  I  want  to  turn 
to  the  matter  of  your  discussion  with  Mr.  Di  Cicco 
concerning  the  product  of  the  defendant  Loew's  In- 
corporated. 

Now,  at  this  discussion  with  Mr.  Di  Cicco  in  the 
fall  of  1949,  Di  Cicco  told  you  that  they  were  going 
to  operate  the  United  Artists  Theatres  Circuit  and 
that  they  did  not  want  to  bid  unless  it  was  neces- 
sary, isn't  that  correct?  A.    I  believe  so. 

Q.  Pie  also  said  that  they  would  like  to  play  first 
run  pictures  in  most  of  their  theatres,  isn't  that 
correct  ? 

A.     In  most  of  their  theatres  where? 
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Q.  AVell,  you  were — how  many  theatres  were 
there — I  will  withdraAv  that.  [757] 

At  the  time  do  yon  know  how  many  theatres 
there  were  in  which  you  had  an  interest  with  U.  A. 
Theatres  ? 

Mr.  Johnston:  I  am  going  to  object  to  that  as 
being  immaterial.  The  joint  or  stockholding  in- 
terest with  United  Artists  Theatres  Circuit  in  other 
areas  has  no  application  to  the  problem  at  hand 
here. 

The  Court:  Well,  I  think  he  can  answer  that 
easier  than  we  can  argue  and  in  less  time.  The 
question  is,  do  you  know — ^yes  or  no. 

The  Witness :    I  don't  know. 

Q.  (By  Mr.  Corinblit)  :  Now,  he  did  say  to  you, 
however,  that  he  wanted  to  play  first  run  pictures 
in  most  of  their  theatres.    That  is  what  he  told  you  ? 

A.  Well,  I  don't  know  how  many  theatres  they 
had  and  I  do  know  that  there  were  some  theatres 
where  he  did  not  intend  to  play  first  run  pictures  in 
Inglewood.  For  example,  he  was  not  interested  in 
playing  pictures  first  run.  He  was  interested  in 
playing  pictures  on  the  7-day  availability  which  is 
the  subsequent  run  availability. 

Q.  That  is  first  run  in  Inglewood,  though,  isn't 
it?  A.     It  can  be. 

Q.  Mr.  Pirosh,  do  you  remember  that  you  gave 
your  deposition  in  another  case  entitled  "Goldwyn 
versus  Fox  West  Coast  Theatres?"  A.     Yes. 

Q.  And  you  gave  your  deposition  as  you  do  in 
each  deposition  under  oath,  is  that  right? 
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A.     Yes,  sir. 

Q.  I  want  to  show  you  page  159  of  the  transcript 
of  your  deposition  taken  in  that  case,  and  I  want 
you  to  examine  the  line  beginning  with  line  25  on 
page  158  and  running  over  through  lines  1  to  11 
on  page  159.    I  will  ask  you  to  look  at  that,  please. 

A.     What  line? 

Q.     The  last  question  on  the  page. 

Mr.  Johnston:  Just  a  minute,  Mr.  Corinblit, 
please. 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:  Where  is  the  terminal  point  at 
which  you  Avish  to  have  Mr.  Pirosh  stop? 

Mr.  Corinblit:    At  line  12. 

Mr.  Johnston:     On  page  159? 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:  Now,  your  Honor,  I  would  ask 
the  court  to  read  the  portion  indicated  by  Mr.  Cor- 
inblit. 

I  su])mit  it  has  no  bearing  upon  the  issues  in- 
volved in  this  action  and  it  relates  by  way  of  hear- 
say a  conversation  with  another  party. 

I  submit  it  has  no  materiality.  If  the  court  will 
indulge  me  by  reading  it. 

The  Court:  The  witness  was  asked  to  read  the 
questions  [759]  and  answers. 

Mr.  Johnston:  Perhaps  my  statement  is  prema- 
ture.    I  will  wait  for  the  question. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Pirosh,  does 
a  reading  of  page  158,  the  question  at  the  bottom 
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of  the  page  and  page  159,  from  lines  1  to  12 — lines 
1  to  11  refresh  your  recollection  that  Mr.  Di  Cicco 
said  to  you  at  this  meeting  in  August,  September  or 
October,  that  they  would  like 

Mr.  Johnston:    Now,  just  a  minute. 

Mr.  Corinblit :  Tliat  they  would  like  to  play  first 
run  pictures  in  most  of  their  theatres. 

Mr.  Johnston:  Now  that  you  have  read  it,  why, 
I  will  withdraw  my  objection.  You  might  have 
done  me  the  courtesy  of  phrasing  your  question  so 
you  don't  read  the  deposition,  so,  go  ahead. 

Mr.  Corinblit:  Now,  counsel,  I  asked  that  ques- 
tion precisely  the  same  vvay  I  did  before  without 
regard  to  the  deposition. 

I  didn't  want  to  ask  the  witness  any  question 
that  he  has  not  already  testified  to. 

Q.  Mr.  Pirosh,  does  that  refresh  your  recollec- 
tion that  Mr.  Di  Cicco  said  that  to  you? 

A.    Yes,  it  does. 

Q.     And  did  he  say  that  to  you?  [760] 

A.     Yes,  sir. 

Q.  Now,  Mr.  Pirosh,  Mr.  Di  Cicco  also  told  you 
that  he  had  had  a  conversation  with  Mr.  Hickey  of 
Loew's,  Incorporated,  isn't  that  correct? 

A.     That  is  correct. 

Q.  And  he  had  discussed  with  Mr.  Hickey  the 
possibility  of  their  licensing  the  coming  Metro  pro- 
ductions in  their  theatres  where  there  was  no  bid- 
ding, isn't  that  correct? 

A.     That  he  had  discussed  that  with  Mr.  Hickey? 

Q.    Yes.  A.    Yes,  sir. 
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Q.    He  told  you  that  ?  A.     Yes,  sir. 

Q.  And  he  also  told  you  that  Mr.  Hickey  had 
signified  that  he  had  no  objection,  isn't  that  correct? 

A.  Yes.  I  think  he  told  me  that  Mr.  Hickey  had 
said  so  long  as  he  received  the  proper  film  rental 
that  he  would  be  very  happy  to  sell  those  pictures 
if  they  developed  the  right  film  rental. 

Q.  Xow,  in  response  to  that  statement  at  that 
time  or  at  a  subsequent  time,  you  told  Mr.  Hickey 
it  was  perfectly  all  right  with  you,  isn't  that  cor- 
rect? A.    Well,  I  don't  think  that- — 

The  Court:  I  think  the  witness  has  testified  two 
or  three  times  that  it  was  perfectly  all  right  with 
him;  he  [761]  didn't  care  as  long  as  he  had  enough 
pictures  for  his  own  theatres.  He  didn't  care  what 
the  others  did.  He  has  already  testified  to  that  sev- 
eral times. 

Mr.  Corinblit:  That  is  correct,  but  I  think  it  is 
important.  He  stated  to  Mr.  Hickey  that  he  was 
agreeable  as  far  as  Fox  West  Coast  was  concerned. 
He  stated  that  to  Mr.  Di  Cicco  and  I  think  he  can 
answer  that  question. 

The  Witness:  If  you  are  referring  to  the  Ingle- 
wood-Westchester  competitive  area,  I  think  I  have 
already  testified  that  Loew's  were  licensing  their 
pictures  on  a  competitive  bidding  basis  at  that 
time,  and  that  Mr.  Di  Cicco  asked  me  to  attempt  to 
license  the  pictures  for  the  United  Artists  Theatre 
during  the  balance  of  the  period  that  we  operated 
the  theatre. 
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And  he  made  the  further  request  commencing 
with  the  time  when  they  started  to  operate  the 
theatre  that  he  would  like  me  to  refrain  from  bid- 
ding on  the  pictures  released  by  Loew's,  and  that 
within  a  period  of  only  two  or  three  months  after 
he  resumed  operating  the  theatre  everyone  in  the 
Inglewood  area,  the  La  Tijera  and  the  Imperial  and 
United  Artists  and  our  theatres  were  all  actively 
bidding  for  the  Loew's  product.  [762] 

Q.  Now,  Mr.  Pirosh,  that  is  not  the  question  I 
am  asking  you.  I  am  asking  you  something  very 
simple,  whether  or  not  in  response  to  Mr.  Di  Cicco's 
statement  that  he  Vv^anted  to  bid'  first-  run  in  their 
theatres,  the  United  Artists  theatres,  on  Loew's 
product,  and  he  had  talked  to  Hickey  and  Hickey 
said  that  Avas  agreeable,  whether  you  said  to  Mr. 
Di  Cicco  you  agreed,  that  you  were  agreeable,  and 
you  were  then  speaking  on  behalf  of  Fox  West 
Coast. 

A.  No,  that  is  not  true.  I  testified  Mr.  Di  Cicco 
said  he  had  talked  to  Mr.  Hickey  concerning  non- 
bidding  situations,  and  Inglewood  was  a  bidding 
situation,  and  Mr.  Hickey  certainly  would  not  make 
any  agreement  with  that,  with  any  exhibitor  in  a 
bidding  situation,  that  he  would  license  his  pictures 
to  that  theatre.  He  determined  who  played  the 
pictures  by  who  sent  in  the  best  bid. 

Q.  Now,  Mr.  Pirosh,  I  want  to  show  you  your 
deposition  in  this  case  and  call  your  attention  to 
page  29,  line  20,  through  the  end  of  the  page,  and 
line  1  through  line  10  on  page  30.  A.    Yes,  sir. 
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Q.  All  right,  sir.  Now,  were  you  asked  this 
question  and  did  you  give  this  answer: 

"Did  he  tell  you  that  Hickey  said" 

Mr.  Johnston:  Is  this  supposed  to  be  impeach- 
ment ? 

Mr.  Corinblit:    Yes,  sir.  [763] 

i\lr.  Johnston:  I  submit  it  is  not  irnxDcachment. 
It  is  just  what  the  man  has  testified  to  a  minute 
ago. 

The  Court:  Overruled.  I  think  that  is  a  ques- 
tion for  the  jury. 

Q.  (By  Mr.  Corinblit)  :  "Did  he  tell  you  Hickey 
said  he  would  like  to  play  Loew's  product  in  the 
United  Artists  Theatre  Circuit? 

"A.  As  I  recall  Mr.  Di  Cicco's  statement  to  me, 
he  told  me  he  had  talked  to  George  Hickey  and  had 
told  Mr.  Hickey  he  wanted  to  play  the  pictures  re- 
leased by  Loew's  Inc.,  in  the  United  Artists  thea- 
tres wherever  there  was  no  bidding,  and  Mr.  Hickey 
said  to  him  something  to  the  effect,  as  long  as  he 
got  the  proper  film  rentals,  he  certainly  had  no 
objection. 

"Q.     What  did  you  say  to  that  statement? 

"A.  I  don't  know  if  I  answered  immediately, 
but  eventually  I  believe  I  said  it  was  perfectly  all 
right  with  me. 

''Q.  Now,  I  take  it  when  you  said  it  was  per- 
fectly all  right  with  you,  you  were  speaking  on 
behalf  of  Fox  West  Coast,  were  you? 

''A.    Yes." 
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Now,  were  you  asked  those  questions  and  did 
you  give  those  answers? 

Mr.  Jolinston:    I  will  stipulate  he  did. 

The  Witness:  May  I  read  the  question  imme- 
diately before  this  stuff?  [764] 

Q.  (By  Mr.  Corinblit) :  Yes,  sir.  Before  you 
do  that,  were  you  asked  those  questions  and  did 
you  give  those  answers? 

Mr.  Johnston:  I  will  stipulate  he  was  asked 
every  question  in  the  deposition  and  gave  the  an- 
swers. 

The  Court:  I  know",  but  the  witness  can  answer 
that. 

Q.  (By  Mr.  Corinblit) :  Were  you  asked  those 
questions  and  did  you  give  those  answers  ? 

A.    Yes,  sir. 

Q.     Were  they  true  when  you  gave  those  answers? 

A.     Yes,  sir. 

Q.     What  question  do  you  want  to  refer  to? 

A.  The  question  immediately  before  all  this 
was: 

"And  did  he  tell  you: — 

Referring  to  Di  Cicco,  I  guess. 

" — that  he  had  discussed  with  Hickey  the  possi- 
bility of  their  licensing  the  coming  Metro  product 
in  their  theatres  where  there  was  no  bidding?" 

All  of  this  conversation  subsequent  to  that  ques- 
tion was  talking  about  situations  where  there  was 
no  bidding. 

Q.  All  right.  Now,  at  that  time,  Mr.  Pirosh, 
United  Artists  Theatres  Circuit,  Inc.,  and  Fox,  in 
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the  fall  of  1949,  in  August  or  September,  perhaps 
the  early  part  of  November,  1949,  had  an  interest 
in  the  Egyptian  Theatre  on  Hollywood  Boulevard, 
did  they  not?   [765] 

A.  If  we  still  retained  an  interest  in  the  theatre 
at  that  time,  I  don't  remember. 

Q.  The  Egyptian  on  Hollywood  Boulevard  was 
playing  Loew's  first  run  pictures,  was  it  not,  in  the 
fall  of  1949,  is  that  correct?  A.     I  think  it  was. 

Q.  And  there  was  in  August,  1949  no  bidding 
for  Loew's  pictures  as  far  as  the  Egyptian  was  con- 
cerned, isn't  that  correct? 

A.     That  is  correct,  sir. 

Q.  I  am  sorry.  I  may  have  forgotten  whether 
I  asked  this.  Did  you  state  you  didn't  know  how 
many  theatres  were  in  the  pool  between  Fox  and 
United  Artists  as  of  that  date?  You  don't  recall 
the  number?  A.     I  don't  recall. 

Mr.  Mitchell:    Just  a  minute.    Pool? 

Mr.  Johnston:  That  is  assuming  a  fact  not  in 
evidence,  that  there  was  a  pool,  and  I  object  to  the 
question  on  that  ground. 

The  Court:    Sustained. 

Q.  (By  Mr.  Corinblit)  :  That  were  covered  by 
the  basic  agreement  and  operated  by  United  West 
Coast  Theatre  Circuit  Corporation. 

Mr.  Johnston:  I  am  going  to  ask  you  to  restate 
the  question.    The  court  has  sustained  the  objection. 

The  Court:  Restate  the  question.  He  has  an- 
swered the  question. 
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Mr.  Corinblit :  I  will  withdraw  the  question,  your 
Honor. 

The  Court :    He  has  already  said  he  didn't  know. 

Q.  (By  Mr.  Corinblit)  :  Now,  after  your  con- 
versation, the  conversation  with  Mr.  Di  Cicco  that 
you  have  just  referred  to,  you  had  a — no. 

Speaking  first  with  respect  to  Loew's,  after  the 
conversation  with  Mr.  Di  Cicco,  you  had  a  discus- 
sion with  Mr.  Hickey  to  verify  Mr.  Di  Cicco 's 
statement  to  you,  isn't  that  correct? 

A.     That  is  correct. 

Q.     Where  was  that  conversation? 

A.    In  Mr.  Hickey's  office. 

Q.     And  what  did  you  say  and  what  did  he  say? 

A.  I  asked  him  if  Mr.  Di  Cicco  had  spoken  to 
him.  I  wanted  to  see  if  Mr.  Di  Cicco  had  told  me 
what  had  transpired  in  his  conversation  or  conver- 
sations with  Mr.  Hickey. 

Q.  And  Mr.  Hickey  said  to  you  that  he  had  had 
such  a  conversation,  that  Loew's  was  agreeable,  was 
that  correct? 

A.  Mr.  Hickey  is  always  agreeable  to  selling  his 
pictures  to  any  theatre  that  will  pay  him  the  money 
he  Avants.  He  is  strictly  commercial. 

Q.  In  that  meeting  with  him,  he  said  he  was 
agreeable,  [767]  he  said  he  had  told  Mr.  Di  Cicco, 
and  he  told  you  he  was  agreeable  to  the  proposal  of 
Mr.  Di  Cicco,  is  that  correct? 

A.     As  long  as  he  received  the  proper  film  rental. 

Q.    Yes,  I  understand  that,  but  so  long  as  he  re- 


vs.  Paradise  Theatre  Blclg.  Corp.  et  al.      637 

(Testimony  of  Bert  Pirosh.) 

ceived  liis  proper  film  rental,  he  said  he  was  agree- 
able, is  that  correct? 

A.     If  he  got  the  right  money,  that's  right. 

Q.    And  you  said  you  were  agreeable  to  that? 

A.  I  said — look,  if  Mr.  Hickey  decides  to  sell 
somebody  his  pictures,  it  doesn't  matter  much  if  the 
other  man  is  agreeable  or  not  agreeable.  Mr.  Hickey 
does  what  he  wants.  I  said  that  I  don't  know  if  I 
said  I  was  a^Teeable.  I  had  no  objection  to  Mr. 
Hickey  and  Mr.  Di  Cicco  working  out  details  on 
Mr.  Hickey 's  pictures. 

Q.  Now,  in  that  same  conversation  with  Mr.  Di 
Cicco,  you  and  he  discussed  the  fact  that  either  you 
or  he  or  both  of  you  would  contact  the  distributors 
to  see  if  they  were  agreeable  to  the  matters  you  and 
he  had  discussed,  isn't  that  correct? 

A.  I  don't  know  how  to  answer  that  question 
unless  we  discuss  each  individual  distributor. 

Q.  Well,  at  this  same  meeting  with  Mr.  Di  Cicco, 
he  told  you  that  with  respect  to  those  situations  in 
which  Fox  and  United  Artists  did  have  theatres  in 
competition  with  each  other,  that  he  would  like  to 
play  certain  distributors  in  [768]  those  theatres, 
isn't  that  correct? 

A.     In  some  of  the  situations,  yes,  sir. 

Q.  And  he  sjiccified  each  town  and  each  theatre 
and  what  he  wanted,  isn't  that  right? 

A.    Yes. 

Q.  And  you  told  him  at  that  meeting  what  dis- 
tributors' product  you  would  like  to  have  in  each  of 
those  situations,  isn't  that  right? 
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A.  If  Mr.  Di  Cicco  told  we  that  he  wanted,  say, 
Loew's  Inc.  product  in  a  theatre,  and  that  was  all  he 
wanted,  there  would  certainly  be  no  necessity  for 
me  to  tell  him  what  I  wanted. 

Q.    You  would  have  the  rest? 

A.     I  would  have  what  was  left. 

Q.  Or  if  Mr.  Di  Cicco  decided  he  wanted  two  or 
three  companies,  you  would  say  you  would  take  the 
rest,  right?  A.     If  we  agreed. 

Q.  And  Avith  respect  to  that  discussion  between 
you,  you  then  stated  that  you  would  contact  the  var- 
ious distributors  involved  to  obtain  their  consent  to 
this  arrangement,  is  that  right  ? 

A.  Not  necessarily,  Mr.  Corinblit,  with  reference 
to  each  situation.  For  example,  if  in  Pomona  I  were 
to  continue  playing  the  product  released  by  Para- 
mount or  United  Artists  or  any  company  which  I 
had  heretofore  been  playing  in  our  Fox  [769]  The- 
atre, I  would  have  no  occasion  to  talk  to  Paramount 
or  to  United  Artists,  because  we  were  playing  their 
pictures  in  the  Fox  Theatre  and  we  expected  to 
continue  to  play  their  pictures  in  the  Fox  Theatre. 

Q.  But  if  in  another  situation  there  was  a 
change  then  you  would  discuss  that  with  Mr.  Di 
Cicco  and  discuss  it  with  the  distributors,  is  that 
right  ? 

Mr.  Johnston:  I  am  going  to  object  to  roaming 
all  over  California  and  elsewhere  in  this  lawsuit. 

We  have  heard  little  enough  about  Inglewood  and 
Westchester  and  now  Mr.  Corinblit  is  asking  this 
witness  about  conversations  relating  to  areas  that 
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have  nothing  to  do  with  Inglewood  and  Westchester 
and  I  object  on  the  ground  that  such  questions  are 
totally  immaterial. 

Mr.  Corinblit:  This  is  a  discussion  having  to  do 
with  a  general  arrangement  between  these  people. 
In  other  words,  it  is  an  over-all  matter. 

I  am  not  going  into  detail.  As  a  matter  of  fact,  I 
don't  have  more  than  two  or  three  more  questions 
on  this  point. 

The  Court:  The  objection  is  ovemiled.  Ask  the 
two  or  three  questions  and  we  will  leave  the  subject. 

Mr.  Corinblit:     Will  you  read  the  question? 

(Question  read  as  follows:  "Q.  But  if  in 
another  situation  there  was  a  change  then  you 
would  discuss  that  with  Mr.  Di  Cicco  and  dis- 
cuss it  with  the  distributors,  is  that  right?") 

The  Witness:  Well,  with  respect  to  Inglewood, 
of  course,  there  was  no  necessity  to  talk  to  any  of 
the  distributors  at  [771]  this  time. 

With  respect  to  some  of  the  situations  I  am  posi- 
tive that  I  did  discuss  the  forthcoming  change  in 
the  operation  of  the  theatres  with  them,  and  possi- 
bly discussed  with  them  that  I  would  like  to  con- 
tinue to  license  their  pictures  or  that  United  Artists 
might  try  to  license  their  pictures  if  the  distributors 
were  agreeable. 

Q.  (By  Mr.  Corinblit)  :  And  the  various  dis- 
tributors signified  their  willingness  to  offer  the  pic- 
tures either  to  you  or  to  United  Artists  ? 

Mr.  Mitchell:  Now,  wait  a  minute,  your  Honor. 
If  we  are  going  into  conversations,  the  * 'various 
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distributors"  don't  talk.  If  we  are  going  to  talk 
about  what  this  person  said  and  what  another  said — 
I  mean,  you  can't  properly  generalize  that  way  and 
I  object  on  the  ground  no  foundation  is  laid  for  any 
conversation  with  these  distributors — who  was  pres- 
ent, who  did  he  talk  to  ? 

How  can  we  meet  such  a  thing*? 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Corinblit)  :  Now,  there  is  one  more 
individual  mth  whom  you  had  a  conversation  that 
I  want  to  go  into,  Mr.  Pirosh,  and  that  is  Mr.  Leo 
Miller. 

Now,  at  the  time  that  you,  in  1949,  '50  and  '51 
Warners,  the  defendant  in  this  case,  had  an  interest 
in  the  Warner  Theatre  downtown,  correct?  [772] 

A.    Yes,  sir. 

Q.     And  the  Warners  in  Hollywood? 

A.     I  think  they  did. 

Q.  And  the  Wiltern  Theatre  on  Wilshire  and 
Western  ? 

A.  Well,  Warner  Bros,  theatres — Warner  Bros. 
was  operating  those  theatres.  Now,  whether  they 
were  owned  by  the  defendant  Warner  in  this  case, 
I  don't  know. 

Mr.  Corinblit:  Well,  you  will  stipulate  to  that, 
won't  you,  counsel,  that  at  that  time  they  o\\med 
the  Warner- Wiltern  ? 

Mr.  Mitchell :  They  operated  it,  one  of  the  War- 
ner companies  operated  those  three  theatres. 

Mr.  Corinblit:    All  right. 

Q.    Now,  in  addition  to  that,  Warners  had  a  the- 
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atre  in  competition  with  Fox  in  Huntington  Park, 

correct?  A.     Yes,  sir. 

Q.    And  in  San  Pedro  ?  A.    Yes,  sir. 

Mr.  Mitchell:  I  object  to  this  as  being  immate- 
rial. We  don't  have  to  go  outside  of — I  mean  in  to 
Huntington  Park  and  try  the  entire  area. 

The  Court:  We  have  discussed  San  Pedro  and 
Huntington  Park.  The  objection  is  overruled. 

Q.     (By  Mr.  Corinblit)  :    In  San  Pedro,  correct? 

A.    Yes,  Warners  had  a  theatre  there. 

Q.    And  in  Beverly  Hills,  right?  [773] 

A.    Yes. 

Q.  Now,  you  had  some  discussions  with  Mr. 
Miller,  who  was  a  buyer  for  those  Warner  theatres 
at  that  time,  did  you  not — that  is  in  '49,  '50  and  '51  ? 

A.    What  sort  of  discussion? 

Q.     Discussion  about  product  with  him? 

A.     I  don't  think  I  did. 

Q.  Well,  in  all  of  these  situations,  Mr.  Pirosh, 
as  of  this  time — well,  eliminating  for  a  moment  the 
first  run  Los  Angeles  matter,  you  were  customarily 
playing  the  product  of  certain  distributors  and 
Warners  theatres  were  customarily  playing  the 
product  of  other  distributors,  is  that  correct? 

A.     That's  correct,  sir. 

Q.  And  this  arrangement  continued,  is  that  cor- 
rect? A.    Well, 

Mr.  Johnston:    Until  when? 

Q.  (By  Mr.  Corinblit)  :  Through  1949,  '50  and 
'51? 
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A.  I  would  have  to  check  some  records  to  see 
how  long  it  continued  in  some  of  the  situations. 

In  San  Pedro,  for  example,  I  am  sure  that  in 
1949  we  were  being  offered  the  pictures  released  by 
Metro  and  Paramount,  United  Artists,  Twentieth 
Century-Fox  and  most  of  the  RKO  pictures,  and 
we  were  buying  the  pictures  that  were  being  offered 
us  or,  licensing  them,  and  playing  them.  [774] 

Q.  And  you  were  not  going  after  the  product 
being  played  in  the  Warner  Theatre  there,  were 
you? 

A.    Well,  I  had  all  the  pictures  I  needed. 

Q.     So  you  didn't  go  after  them,  is  that  correct? 

A.     That  is  right. 

Q.  And  none  of  the  distributors  ever  told  you — 
the  distributors  whose  product  you  were  playing, 
that  Warner  theatres  were  trying  to  get  the  prod- 
uct that  you  had,  is  that  correct? 

A.  Well,  Warners  commenced  bidding  against 
us  at  some  time — I  think  it  was  in  1950  or  '51.  I 
could  be  mistaken.  It  may  have  been  in  '52.  They 
started  bidding  against  us  in  some  of  these  towns 
and  in  Huntington  Park,  I  think  it  was  during  this 
period,  the  Park  Theatre  commenced  competitive 
bidding  and  we  were  bidding  on  product  there. 

Each  individual  town  was  a  different  setup. 
There  was  a  drive-in  in  San  Pedro  which  com- 
menced bidding  after  Warners  started  the  bidding. 

Now,  what  year  that  was,  Mr.  Corinblit,  I  can't 

recall  offhand.  [775] 
*  1^  *  *  * 
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Q.  (By  Mr.  Corinblit)  :  Mr.  Pirosh,  referring 
again  to  San  Pedro,  you  testified  that  you  were 
playing  the  product  of  certain  distributors. 

Mr.  Mitchell:  I  object  to  that  as  being  immate- 
rial, whether  he  testified  to  that  or  not. 

The  Court:    Overruled. 

Q.  (By  Mr.  Corinblit)  :  I  want  to  know  if  you 
can  give  me  the  answer  to  this  question.  Prior  to  the 
time  that  the  San  Pedro  Drive-In  came  in,  it  is 
true,  is  it  not,  that  no  distributor  whom  you  were 
placing  in  your  theatre  told  you  that  the  Warner 
theatres  had  asked  to  play  that  product*? 

Mr.  ^litchell:    Same  objection. 

The  Court:    Same  ruling. 

The  Witness:  I  think  I  said  some  time  between 
1949  or  1950  or  1951  or  1952,  somewhere  in  that 
period,  Warner  Bros,  commenced  bidding  against 
us  in  San  Pedro,  and  I  am  not  sure  whether  it  was 
before  the  drive-in  was  bidding  for  first  run  or  after 
the  drive-in  was  bidding  for  first  run. 

Q.  (By  Mr.  Corinblit) :  All  right.  Before  that 
time  it  is  true  no  distributor  told  you  Warners  was 
trying  to  get  the  [779]  product  that  your  company 
was  playing,  is  that  correct? 

A.     You  mean  1946,  1947,  1948,  and  so  on? 

Q.     Before  Warners  started  bidding. 

A.     I  can't  recall  any  such  statement. 

Q.  Similarly,  I  just  want  to  ask  you  about  three 
situations,  Mr.  Pirosh,  similarly  in  Beverly  Hills, 
where  Warners  had  a  theatre  and  Fox  had  a  the- 
atre, you  customarily  licensed  the  product  of  certain 
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distributors  and  they  customarily  licensed  the  prod- 
uct of  other  distributors,  is  that  right? 

Mr.  Mitchell :  Wait  a  minute.  Let's  get  times  for 
this,  because  if  it  is  material  at  all,  a  time  period 
is  material. 

Q.     (By  Mr.  Corinblit)  :    1949,  1950  and  1951. 

A.  Well,  I  have  to  make  the  same  answer,  Mr. 
Corinblit.  I  do  not  remember  if  Warners  were  bid- 
ding against  us  in  Beverly  Hills  in  1949,  1950  or 
1951.  They  may  have  been  or  they  may  not  have 
been. 

Q.  Prior  to  bidding,  you  customarily  played  the 
product  of  certain  distributors  in  your  theatre  and 
Warners  customarily  played  the  product  of  other 
distributors  in  their  theatre  in  Beverly  Hills,  is  that 
correct?  A.     That's  right. 

Q.  Prior  to  that  time,  you  didn't  negotiate  or 
attempt  to  negotiate  with  the  distributors  that  the 
Warner  theatres  were  playing,  isn't  that  correct? 

A.  Well,  we  had  enough  pictures  to  supply  our 
theatre  and  saw  no  necessity  for  trying  to  get  more 
pictures. 

Q.     So  you  didn't  do  it,  right? 

A.     That's   right. 

Q.  And  similarly  no  distributor  whose  product 
you  were  playing  told  you  that  the  Warner  Theatre 
was  trying  to  negotiate  for  the  pictures  that  you 
regularly  played,  isn't  that  correct? 

A.  I  don't  remember  if  any  distributor  told  me 
that  or  not. 

Q.     Now,  in  Huntington  Park,  which  is  the  third 
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and  final  situation  in  this  group,  again,  prior  to  the 
time  that  an  independent  theatre  came  into  that 
area,  you  were  customarily  licensing  the  pictures  of 
certain  distributors  in  your  theatres  and  Warner 
was  customarily  licensing  the  product  of  certain 
other  distributors  in  their  theatres,  isn't  that  cor- 
rect? 

Mr.  Mitchell:    Let's  get  the  tune  fixed. 
,    Mr.  Corinblit:    1949,  1950  and  1951. 

The  Witness:  I  think  during  1949,  1950  and 
1951,  there  was  competitive  bidding  in  Huntington 
Park. 

Q.  (By  Mr.  Corinblit):  We  will  get  to  that 
competitive  bidding  in  just  a  minute,  Mr.  Pirosh, 
but  before  there  was  competitive  bidding  in  Hunt- 
ington Park,  the  same  thing  is  true,  is  it  not,  you 
customarily  licensed  the  pictures  of  certain  [781] 
distributors  and  Warners  customarily  licensed  the 
pictures  of  certain  other  distributors,  isn't  that  cor- 
rect? A.     Yes,  sir. 

Q.  You  did  not  on  behalf  of  your  theatres  at- 
temx)t  to  negotiate  for  the  pictures  that  were  cus- 
tomarily being  licensed  in  the  Warners  theatres,  is 
that  correct? 

A.  In  Himtington  Park,  as  I  recall  it,  before 
the  bidding  started,  for  our  California  Theatre  we 
had  available  the  pictures  released  by  Twentieth 
Century-Fox,  Metro,  Paramount,  United  Artists, 
and  I  believe  three-quarters  of  the  RKO  product. 

Q.    75  per  cent  of  RKO,  right? 

A.    That's  three-quarters. 
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Q.     Go  ahead.  How  about  the  Warner  theatres'? 

A.  AVell,  I  haven't  finished  answering  the  ques- 
tion. 

Q.     I'm  sorry.  Go  ahead. 

A.  And  we  had  very  fine  pictures  to  play  in  our 
theatre  and  we  were  very  happy  to  play  these  pic- 
tures, and  we  had  no  necessity  for  trying  to  secure 
the  pictures  released  by  the  other  companies. 

Q.    And  you  didn't  do  that,  correct? 

A.     That  is  correct. 

Q.  And  no  distributor  whose  product  you  were 
regularly  playing  in  your  theatre  in  Huntington 
Park  ever  told  you  that  the  Warner  theatres  had 
attempted  to  negotiate  for  the  pictures  [782]  that 
you  had,  right? 

A.  I  don't  remember  any  distributor  telling  me 
that. 

Q.  As  a  matter  of  fact,  in  the  Huntington  Park 
situation  you  had  one  distributor's  pictures,  RKO, 
divided  75  per  cent  and  25  per  cent,  didn't  you? 

A.  That  is  the  way  RKO  was  licensing  their  pic- 
tures in  Huntington  Park. 

Q.  And  you  and  Mr.  Miller  sat  down  at  the  be- 
ginning of  each  season  or  as  the  pictures  came  out 
and  agreed  what  25  per  cent  he  was  to  get  and  what 
75  per  cent  you  were  to  get,  and  then  you  would 
submit  that  to  RKO,  correct? 

A.  We  did  this  upon  instructions  from  RKO, 
that  this  is  the  way  they  wanted  to  divide  their  pic- 
tures, and  they  asked  Mr.  Miller  at  the  time,  or 
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whoever  was  in  charge  at  Warner  Bros.,  to  arrange 

this  division  of  their  pictures  with  RKO. 

Q.  As  a  matter  of  fact,  that  75-25  matter  ap- 
plied to  San  Pedro,  didn't  it  ? 

A.  Yes.  In  San  Pedro  RKO  sold  us  75  per  cent 
of  their  pictures. 

Q.     And  how  about  Beverly  Hills  ? 

A.  In  Beverly  Hills  RKO  sold  us  75  per  cent 
of  their  pictures. 

Q.  I  think  you  mentioned  that  there  might  have 
been  something  that  you  called  competitive  bidding 
in  the  Huntington  Park  area  in  1949,  1950  and 
1951.  In  that  area  the  first  time  [783]  competitive 
bidding  arose  was  when  an  independent  exhibitor 
named  Mr.  McClintock  came  into  the  area,  correct? 
I  A.  Yes.  Mr.  McClintock  had  the  Park  Theatre 
in  Huntington  Park.  [784] 

Mr.  Johnston:  May  I  object  to  this?  It  was  my 
understanding  Mr.  Corinblit  was  going  to  ask  two 
or  three  questions,  about  a  half-hour  or  so  ago,  con- 
cerning these  outlying  communities. 

I  submit  that  he  has  exceeded  that  limit  by  a  con- 
siderable number,  and  again  I  say  we  are  wander- 
ing in  a  field  not  material  to  the  issues  in  this  case. 

The  Court:  How  much  longer  are  you  going 
to  be? 

Mr.  Corinblit:  Just  a  few  questions  with  respect 
to  the  Huntington  Park  matter. 

The  Court:    What  is ''a  few"? 

Mr.  Corinblit:  Well,  I  am  sure  five  minutes  will 
do  it  and  I  am  through. 
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The  Couii::    All  right,  go  ahead. 

Q.  (By  Mr.  Corinblit) :  Now,  in  the  Hunting- 
ton Park  area  competitive  bidding  arose  only  when 
an  independent  bidder  came  into  the  area,  Mr.  Mc- 
Clintock. 

A.     I  believe  that  is  true. 

Q.  After  that  exhibitor  came  into  the  area  and 
competitive  bidding  started,  you  and  he  had  a  dis- 
cussion in  which  you  agreed  comxoetitive  bidding 
was  to  end,  right? 

A.  Well,  Mr.  McClintock  did  come  to  see  me  and 
told  me  that  he  was  not  making  any  money  in  his 
Park  Theatre;  that  he  had  quite  a  sizeable  invest- 
ment in  the  theatre  and  that  he  would  like  to  be 
able  to  get  pictures  without  the  necessity  [785]  of 
bidding  competitively  for  them,  that  is  correct. 

Q.  And  as  a  result  of  that,  that  was  accom- 
plished, is  that  right? 

A.  I  think  that  for  a  short  while  some  pictures 
were  licensed  in  Huntington  Park  on  which,  at  the 
request — in  the  Park  Theatre,  which,  at  the  request 
of  Mr.  McClintock,  was  accomplished.  I  didn't  make 
any  bids.  And  that  lasted  a  very  short  time  and 
then,  just  the  same  as  in  the  Inglewood  situation, 
after  a  few  months  he  staii:ed  bidding  again. 

Q.     Now,  as  a  matter  of  fact 

Mr.  Corinblit :    I  will  withdraw  that. 

Q.  Mr.  Pirosh,  referring  now  back  to  a  discus- 
sion we  talked  about  quite  some  time  ago,  the  dis- 
cussion mth  Mr  Di  Cicco,  after  that  discussion  the 
United  Artists  took  over  the  operation  of  a  group  of 
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theatres  which  inckided  the  United  Artists  Theatre 
in  Inglewood,  isn't  that  correct,  after  your  discus- 
sion some  time  after? 

A.     I  think  it  was  early  in  1950. 

Q.  All  right.  Now,  after  that  time  or  sometime 
in  that  period  Mr.  Freddie  Stein,  for  United  Art- 
ists Circuit,  Inc.,  was  responsible  for  doing  the  buy- 
ing for  United  Artists  Theatre,  isn't  that  correct  ? 

A.  Well,  I  don't  know  if  he  was  responsible  for 
it,  but  he  was  doing  some  of  the  buying  and  book- 
ing, yes. 

Q.  And  his  responsibility  carried  on,  or  he  had 
something  [786]  to  do  with  the  buying  on  and  after 
January  1950  and  all  the  way  through  September 
1951  at  least,  is  that  correct? 

A.  Yes,  I  think  that  Mr.  Stein  was  with  them 
during  that  period. 

Q.  Now,  when  Mr.  Stein  was  doing  the  buying, 
and  beginning  at  this  time  that  you  say  there  was 
competitive  bidding,  real  competitive  bidding,  in  the 
Inglewood  area,  from  time  to  time  you  had  some 
discussions  with  Mr.  Stein  about  whether  or  not 
you  would  bid  for  a  particular  picture  or  he  would 
bid  for  a  particular  picture,  isn't  that  right? 

A.  Well,  I  wouldn't  say  that  I  had  discussions 
with  Mr.  Stein.  If  Mr.  Stein  would  ask  me  whether 
or  not  I  was  going  to  make  a  bid  on  a  specific  pic- 
ture, I  would  tell  him  the  same  as  I  would  tell  any 
other  exhibitor  in  a  competitive  bidding  situation. 

Q.  Now,  as  far  as  telling  or  discussing  with  Mr. 
Stein  what  you  were  going  to  put  into  the  bid,  you 
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discussed  that  with  him  from  time  to  time,  did  you 

not? 

A.  You  mean  I  told  Mr.  Stein  what  we  were  go- 
ing to  bid  on  behalf  of  our  theatres  ? 

Q.     Or  asked  him  what  he  was  going  to  bid  ? 

A.  I  don't  recall  asking  Mr.  Stein  what  he  was 
going  to  bid. 

Q.    You  don't  recall  whether  you  did  or  did  not? 

A.     I  don't  think  I  did.  [787] 

Q.    Do  you  recall  such  conversations? 

A.  I  am  practically  positive  that  I  did  not  ask 
Mr.  Stein  what  he  was  going  to  bid  on  any  of  his 
pictures — any  pictures. 

Q.     You  did  talk  to  him  about  the  bids? 

A.  I  answ^ered  a  question  before  in  which  you 
asked  me,  did  I  discuss  with  Mr.  Stein — did  I  have 
discussions  with  Mr.  Stein,  and  I  think  I  said  that 
I  don't  recall  any  discussions,  but  that,  if  Mr.  Stein 
had  asked  me  whether  or  not  I  was  going  to  make  a 
bid  on  a  specific  picture,  I  would  tell  him  yes  or  no, 
the  same  as  I  would  tell  any  exhibitor  in  a  com- 
petitive bidding  situation  if  I  were  asked  the  ques- 
tion. 

Q.  All  right.  Now,  Mr.  Pirosh,  it  is  a  fact,  is  it 
not,  in  the  Los  Angeles  area  that  at  one  time  or 
another  since  August  of  1951 

Mr.  Corinblit:    I  will  withdraw  that. 

Q.  It  is  a  fact  that  since  August  1951  Para- 
mount has  licensed  its  pictures  on  a  multiple  day 
and  date  policy  in  the  Los  Angeles  area? 

A.    What  do  you  call. 
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Mr.  Mitchell:  I  olDJect  to  that  on  the  ground  no 
foundation  has  been  laid  to  show  that  this  witness 
knows  how  Paramount  licenses  its  pictures. 

Mr.  Corinblit :    Here  is  the  chief  buyer  of  Fox. 

Mr.  Mitchell:    That  is  not  Paramount.  [788] 

Mr.  Corinblit :    I  am  going  into  it  a  little  further. 

Q.  Mr.  Pirosh,  you  know  how  pictures  are  being 
licensed  first  run  in  the  Los  Angeles  area  and  you 
have  known  since  1951  as  a  buyer? 

A.    Generally,  yes,  sir. 

Q.  Now,  you  have  dealt  with  all  of  the  film  com- 
panies in  that  connection,  haven't  you? 

A.    With  respect  to  our  theatres  ? 

Q.    Yes. 

A.  Well,  I  have  negotiated  for  pictures  with 
each  of  the  film  companies  from  time  to  time. 

Q.  Now,  since  September  1951  it  is  a  fact  that 
Paramount  has  licensed  its  pictures  on  a  multiple 
day  and  date  basis? 

A.     I  don't  think  that  is  true. 

Q.    You  don't  think  it  is  true? 

A.     I  don't  think  they  started  in  1951. 

Q.    When  do  you  remember  they  started? 

A.  I  think  they  started  in  nineteen — I  think  it 
was  in  1952  or  1953  with  the  picture  The  Greatest 
Show  on  Earth. 

Q.  How  about  June  of  1952?  Does  that  sound 
about  right  ? 

A.    Well,  it  has  more  of  a  chance  than  1951. 

Q.  Now,  since  September  1951 — and  I  am  not 
trying  to  pin  it  down  to  the  date  now,  but  since  that 
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time — Warner  [789]  Bros,  lias  licensed  its  pictures 

on  a  multiple  day  and  date  basis,  isn't  that  right? 

Mr.  Johnston:  Your  Honor,  I  am  going  to  object 
to  this.  It  is  going  into  a  period  beyond  the  issues 
in  the  complaint,  which  is  September  1951. 

The  Court :  One  of  the  problems  here  is  whether 
or  not  the  position  of  the  plaintiff  is  reasonable. 

Now,  according  to  the  testimony  that  has  been 
introduced,  when  the  plaintiff  asked  for  pictures 
originally  one  of  the  companies  denied  them  pic- 
tures on  the  ground  that  they  wouldn't  give  day  and 
date  and  didn't  have  any  seven-day  run  in  Los 
Angeles. 

Now,  if  it  appears,  and  it  does  appear,  that  after 
the  date  in  question,  that  is,  after  September  1951, 
they  changed  their  policy  so  as  to  have  simultaneous 
first  run,  it  may  have  something  to  do  with  the  ques- 
tion of  reasonableness. 

Mr.  Johnston:  It  could  possibly,  your  Honor, 
and  it  could  also  reflect  changing  conditions  or  a 
number  of  things  where  there  might  be  more  than 
one  reasonable  way  to  license  pictures. 

The  Court:  I  think  the  plaintiff  has  a  right  to 
show  this,  and  if  they  want  to  they  can  argue  that 
they  changed  their  position,  and  consequently  the 
position  they  had  before  was  not  reasonable. 

Mr.  Johnston:  I  don't  think  that  would  be  a 
valid  [790]  question  in  fact  or  in  law,  and  that  is 
the  basis  of  my  objection. 

The  Court:     We  are  trying  this  before  a  jury, 
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and  the  jury  is  the  one  to  determine  the  facts.  The 

objection  is  overruled. 

Mr.  Corinblit:  Will  you  read  the  question, 
please. 

(Question  read  as  follows: 
"Now,  since  September  1951 — and  I  am  not 
trying  to  pin  it  dovni  to  the  date  now,  but  since 
that  time — Warner  Bros,  has  licensed  its  pic- 
tures on  a  multiple  day  and  date  basis,  isn't 
that  right?") 

The  Witness:  What  is  your  interpretation,  Mr. 
Corinblit,  of  ''multiple  run"? 

Q.  (By  Mr.  Corinblit) :  More  than  two  or  three 
runs. 

The  Court :    You  are  talking  about  first  run  ? 

Mr.  Corinblit :    Yes,  first  run. 

The  Witness:  First  run  Los  Angeles  more  than 
three  runs? 

]\rr.  Corinblit:    Yes. 

The  Witness :  Warner  Bros,  in  the  last  couple  of 
years  have  released  some  of  their  pictures  in  this 
way,  but  not  all  of  them  and  not  their  very  good 
pictures. 

Q.  (By  Mr.  Corinblit) :  Now,  I  ask  you  the 
same  question  with  respect  to  the  distributors  RKO. 

A.  RKO  has  in  the  last  two  or  three  years  re- 
leased some  of  its  pictures  in  that  way,  but  when 
they  had  a  good  [791]  picture  like  The  Conqueror, 
they  played  it  in  three  theatres. 

Q.  They  release  some  of  their  pictures  on  a  mul- 
tifile day  and  date  basis? 
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A.    Yes,  their  bad  pictures. 

The  Court :    May  I  ask  this  witness  a  question  ? 

Mr.  Corinblit:    Certainly. 

The  Court :  From  what  has  been  testified  by  the 
witnesses  in  this  case,  I  assume  that  there  was  a 
change  of  policy  on  the  part  of  all  the  distributors 
somewhere  around  1950  or  '51  in  which,  instead  of 
having  the  releases  in  showcase  theatres,  they  had 
releases  in  a  number  of  theatres  in  different  locali- 
ties in  and  around  Los  Angeles.  Is  that  true  ? 

The  Witness :    That  is  not  true,  your  Honor. 

The  Court:    That  is  not  true? 

The  Witness :  Not  all  the  distributors  and  not  as 
early  as  1951  by  any  of  them. 

The  Court:    When  was  this  change  of  policy*? 

There  was  a  change  of  policy,  was  there  not  ? 

The  Witness:  Well,  if  you  want  me  to  tell  you 
what  I  know  about  this  and  how  it  came  about,  I 
will  be  glad  to  do  it. 

The  Court:  Can't  you  answer  the  question: 
Wasn't  there  a  change  of  policy? 

The  Witness:  It  is  not  that  simple.  There  was  a 
change  of  policy  on  the  part  of  some  distributors  at 
some  time,  and  some  of  them  are  now  very  sorry 
that  they  went  into  it.  [792] 

The  Court:    All  right. 

The  Witness :  This  is  a  pretty  complicated  ques- 
tion. 

The  Court:  I  agree  with  you,  and  the  jury  will 
agree  this  is  a  complicated  problem.  There  is  no 
question  about  that.  All  right. 
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He  said  there  was  no  general  change  of  policy. 
I  thought  maybe  there  was. 

^Ir.  Corinblit:  All  right.  We  will  go  through  it 
company  by  company,  as  we  have  to. 

Q.  Xow,  with  respect  to  the  distributors,  we  cov- 
ered Paramount  and  covered  RKO  and  we  have 
covered  Warners  on  some  of  their  pictures.  [793] 

Q.  Some  of  their  i^ictures.  We  have  already  had 
testimony  about  Loew's.  I  am  thinking  of  the  fifth 
major.  With  respect  to  the  distributor  Twentieth 
Century-Fox,  some  time  after  1951,  they  played 
their  pictures  on  a  multiple  day  and  date  policy,  is 
that  correct? 

The  Court:  I  understand,  Mr.  Corinblit,  that 
Fox  West  Coast  during  all  this  period  of  time 
played  Twentieth  Century-Fox  pictures  first  run 
day  and  date  in  a  number  of  their  theatres. 

Mr.  Corinblit:  Oh,  but,  your  Honor,  there  is  an 
important  change  that  takes  place  in  1952.  There 
is  an  important  change.  Twenty  Century-Fox  and 
Fox  West  Coast  are  no  longer  connected  in  1952,  so 
there  is  a  change  in  that  connection.  That  is  another 
point  we  will  establish  here  with  respect  to  this 
matter  of  multiple  day  and  date,  the  relationship  of 
change  to  multiple  policy  day  and  date  to  the  fact 
that  Twentieth  Century-Fox  and  Fox  West  Coast 
are  no  longer  related  to  each  other  after  approxi- 
mately September  1952. 

The  Court:  You  are  making  a  statement  here, 
and  I  don't  think  there  is  any  evidence  before  the 
jury  to  that  effect. 
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Mr.  Corinblit;    Yes,  sir. 

The  Court:  Can  we  get  a  stipulation  that  before 
1951  there  was  a  relationshij)  between  Twentieth 
Century-Fox  and  Fox  West  Coast?  [794] 

Mr.  Johnston:    Yes. 

The  Court:  Can  we  get  a  stipulation  that  after 
1951  that  relationship  no  longer  existed? 

Mr.  Johnston :    After  1952,  your  Honor. 

The  Court:    1952. 

Mr.  Corinblit:  September  1952.  Is  that  about 
right,  counsel? 

Mr.  Johnston:  I  believe  it  was  that,  approxi- 
mately. I  am  simply  stipulating  this,  prior  to  Sep- 
tember, if  that  is  the  correct  date,  1952,  Twentieth 
Century-Fox  owned  Fox  West  Coast  for  practical 
purposes,  let's  assume. 

The  Court:    And  after  that? 

Mr.  Johnston :  And  after  that  date,  the  situation 
did  not  exist. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit)  :  Now,  since  September 
1952,  Mr.  Pirosh,  Twentieth  Century-Fox  has  li- 
censed its  pictures  on  multiple  day  and  date. 

A.  Fox  has  licensed  some  of  its  pictures  in  four 
areas  in  the  metropolitan  Los  Angeles  area.  They 
have  released  just  about  all  of  their  pictures  for  a 
one-theatre  show  case  exhibition  in  this  area,  and  I 
think  they  have  played  one  or  two  very  inferior 
pictures  in  what  you  term  as  10-  or  11-theatre  mul- 
tiple runs,  but  all  of  the  quality  Fox  pictures  for 
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the  last  three  years,  at  least,  have  been  played  [795] 

in  a  one-theatre  show  case. 

Q.     Just  one  theatre?  A.     One  theatre. 

The  Court :    And  that  theatre  was  Avhat  ? 

Mr.  Corinblit:    Chinese. 

The  Witness :  That  theatre  could  be  the  Chinese. 
That  theatre  could  be  the  Wilshire.  They  played  a 
picture  in  the  Beverly  Canon  Theatre.  They  played 
a  couple  of  pictures  in  the  Warner's  Beverly  The- 
atre. 

The  Court:    Usini^  just  one  theatre? 

The  Witness :  Competitive  bidding  offered  to  any 
exhibitor  who  has  a  theatre  that  they  think  is  suit- 
able for  a  show  case  run  in  the  downtown  Los  An- 
geles or  Hollywood  or  AVilshire  areas,  which  in  their 
opinion  are  the  only  areas  suitable  for  a  show  case. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Pirosh,  Uni- 
versal since,  oh,  August,  September  1951,  prior 
thereto.  Universal  had  had  five  theatres  playing  first 
run.  Now,  since  that  time  they  have  expanded  the 
multiple  day  and  date  to  even  a  larger  group  of  the- 
atres, isn't  that  right,  or  they  did  during  the  period 
after  September  1951  ? 

A.  When  you  keep  talking  about  1951,  you  are 
going  awfully  far  back  on  this,  Mr.  Corinblit.  Most 
of  the  companies  which  went  into  the  so-called  mul- 
tiple run  have  done  it  within  the  last  two  or  three 
years,  practically  all.  [796] 

Q.  Do  you  have  a  distinct  recollection  on  Uni- 
versal ?  I  realize  your  statement  is  generally  correct. 

A.    I  think  Universal  started  to  go  into  this  with 
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most  of  their  pictures,  I  would  say  in  the  last  two 
or  two  and  a  half  years,  or  maybe  three  years,  but 
you  could  find  out  from  the  Universal  people.  I 
don't  know. 

Q.  Now,  with  respect  to  the  distributor  Colum- 
bia, since  1951  at  some  time  that  company  has  ex- 
hibited its  pictures  on  multiple  first  run  ? 

A.  Not  their  better  pictures.  Picnic  was  ex- 
hibited in  one  theatre.  Autumn  Leaves  was  in  one 
theatre.  The  Eddy  Duchin  Story  currently  is  play- 
ing Warner's  Beverly.  The  next  important  picture 
they  have,  Solid  Gold  Cadillac,  with  Judy  Holliday, 
is  being  played  in  one  theatre. 

Their  inferior  pictures,  a  great  many  of  them, 
they  have  played  in  this  so-called  multiple  run,  but 
not  their  good  pictures. 

Q.  With  respect  to  the  distributor  United  Art- 
ists, some  time  since  1951  they  have  licensed  pic- 
tures on  a  multiple  day  and  date  policy? 

A.  United  Artists  has  shown  practically  all  of 
their  good  pictures,  their  best  box-ofiice  pictures,  in 
one  theatre.  They  have  shown  the  overwhelming  ma- 
jority of  their  pictures  in  three  or  four  theatres. 
They  have  shown  four  or  five  junky  pictures  that 
nobody  else  wanted  to  buy  in  the  so-called  [797] 
multiple  run. 

Q.  Even  before  1951,  Mr.  Pirosh,  do  you  remem- 
ber the  term  pre-release  ?  Do  you  remember  that  ? 

A.     I  have  heard  it  used. 

Q.    What  did  that  term  mean  ? 

A.    Well,  that  is  a  hard  question  to  answer.  Pre- 
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release  meant  one  thing  to  one  distributor  and  an- 
other thing  to  another  distributor.  Some  distribu- 
tors called  a  road  show  picture  like  Gone  With  the 
Wind,  that  played  for  maybe  a  year  on  very  high 
admissions  in  a  very  few  theaters,  they  called  that 
a  pre-release. 

Some  companies  called  any  single-theatre  run  a 
pre-release. 

I  don't  know  what  a  pre-release  is  myself. 

Q.  Prior  to  1951,  you  know  there  was  usually 
recognized  a  distinction  between  pre-release  and 
regular  release  on  first  run,  do  yoTi  remember  that? 

A.  Xo,  I  don't  recall  that  there  was  any  differ- 
ence in  it  then  than  there  is  now. 

Q.    You  don't  remember  that? 

A.  A  pre-release  gave  a  distributor  an  excuse  to 
try  to  get  higher  terms  for  his  pictures. 

The  Court:  You  mean  there  was  also  an  excuse 
to  make  the  customer  pay  more  to  get  in  the  theater, 
too,  don't  you?  [798] 

The  Witness:    Not  in  1951. 

The  Court:    Prices  didn't  go  up? 

The  Witness:  The  theatre  probably  had  to  pay 
so  much  for  the  picture,  your  Honor,  that  they  had 
to  raise  admission  prices  to  make  any  money. 

Q.  (By  Mr.  Corinblit) :  Perhaps  we  can  get 
this  one  question  out  of  the  way.  You  don't  remem- 
ber the  distinction  that  was  generally  recognized 
when  you  had  a  road  show  or  pre-release  picture  as 
distinguished  from  a  regular  first  run? 

A.    The  only  distinction  I  recall  is  that  we  gen- 
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erally  were  asked  to  pay  more  money  for  the  pic- 
ture. 

The  Court:  Well,  when  you  paid  more  money 
for  the  picture,  you  passed  that  on  to  the  customer, 
didn't  you? 

The  Witness :  That  seems  to  be  true  in  most  any 
business,  your  Honor.  I  don't  know  any  other  way 
to  get  it  back. 

The  Court:  The  King  And  I  is  playing  at  the 
Chinese  Theatre  now! 

The  Witness :    Yes,  sir. 

The  Court :    That  is  a  Fox  picture  *? 

The  Witness :    Yes,  sir. 

The  Court:  Prices  have  been  raised  for  The 
King  And  I? 

The  Witness :    Yes,  we  raised  prices. 

The  Court:    You  paid  more  for  the  picture? 

The  Witness:    Yes,  sir. 

The  Court:  You  are  getting  more  from  the  cus- 
tomers ? 

The  Witness:  Yes,  sir,  and  the  customers  love 
the  picture. 

The  Court:  It's  a  good  picture,  even  MGM  ad- 
mits it's  a  good  picture. 

The  Witness:  I  am  glad  to  know  that  Mr. 
Hickey  conceded  somebody  else  had  a  good  picture 
finally.  i 

Mr.  Corinblit :    I  have  no  further  questions. 


Cross  Examination 
Q.     (By  Mr.  Johnston)  :    Mr.  Pirosh,  Mr.  Corin- 
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blit  has  asked  you  about  some  conversations  you 
had  with  Mr.  Di  Cicco  and  Mr.  Kupper  in  1949. 
Will  you  just  tell  me  or  tell  the  jury,  I  should  say, 
the  date  or  the  approximate  date  of  your  first  con- 
versation with  Mr.  William  Kupper? 

A.  As  I  recall  it,  my  first  conversation  with  Mr. 
Kupper  was  somewhere  around  June  1949. 

Q.  And  then  some  time  after  that  you  had  a  con- 
versation that  you  have  related  this  morning  with 
Mr.  Pat  Di  Cicco,  is  that  right? 

A.  I  think  my  conversation  with  Mr.  Di  Cicco 
was  in  August  or  September  1949. 

Q.  Mr.  Corinblit  didn't  ask  you  about  a  conver- 
sation [800]  that  you  had  with  Mr.  Kupper  later  on, 
and  I  want  you  to  tell  the  jury  about  a  subsequent 
conversation  you  had  with  Mr.  Kupper,  and  tell  me 
the  date  and  what  was  said  by  you  and  by  Mr. 
Kupper. 

The  Court:  And  the  place  where  the  conversa- 
tion took  place. 

Q.     (By  Mr.  Johnston)  :    And  the  place. 

A.  Well,  it  was  in  March  or  April  1950,  approx- 
imately. 

Q.    Where  did  it  take  place  ? 

A.  In  my  office  in  Los  Angeles.  Mr.  Kupper 
came  to  me  and  told  me  that  his  theatres  were  not 
doing  well,  he  had  been  playing  the  La  Tijera  and 
Imperial  Theatres  day  and  date,  and  that  he  wasn't 
making  any  money,  and  that  he  had  decided  that 
from  then  on  he  was  going  to  try  to  license  the  best 
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pictures  released  by  any  companies  on  a  competitive 

bidding  basis. 

Q.  And  what  did  you  say,  Mr.  Pirosh,  if  any- 
thing? 

A.  All  I  could  say  was,  "Okay,  we  will  bid."  If 
I  didn't  bid,  Mr.  Kupper  would  have  bought  all  the 
best  pictures,  and  we  wanted  some  of  them,  too.  So 
from  then  on  we  bid  and  it  was  pretty  intensive 
bidding. 

Q.  Did  you  at  about  that  time  have  a  conversa- 
tion with  Mr.  Pat  Di  Cicco  ? 

A.  Yes,  I  had  a  conversation.  I  think  it  was 
with  Mr.  Di  Cicco,  and  possibly  Fred  Stein  also. 
This  conversation  was  either  in  my  office  or  in  the 
office  of  United  Artists  Theatres.  [801]  The  offices 
were  only  a  couple  of  blocks  away. 

Q.  Tell  us  what  was  said  on  that  occasion, 
please. 

Mr.  Corinblit :    May  we  have  the  time  ? 

Mr.  Johnston:    Yes,  indeed. 

Q.     About  when  was  this  conversation? 

A.  I  would  say  it  was  within  48  hours  of  my 
conversation  with  Mr.  Di  Cicco,  ]3ossibly  the  same 
day.  I  don't  know. 

Q.  You  mean  mthin  48  hours  of  your  conversa- 
tion with  Mr.  Kupper? 

A.     I  mean  Mr.  Kupper.  Pardon  me.  ^ 

Q.     Yes. 

A.  I  told  Mr.  Di  Cicco  and  Mr.  Stein  that  Mr. 
Kupper  advised  me  he  was  going  to  commence  bid- 
ding for  all  the  pictures,  and  that  we  were  going  to 
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bid  for  the  pictures,  and  in  order  to  book  their  the- 
atre they  would  prol)ably  have  to  bid,  too.  They 
could  do  whatever  they  chose  to  do. 

Q.  Now,  you  say  this  took  place  as  best  you  can 
remember  some  time  in  March  or  April  1950,  is 
that  correct,  Mr.  Pirosh? 

A.     That  is  correct. 

Q.     Both  of  these  conversations'? 

A.    Yes,  sir. 

Q.  And  then  did  you  start  from  that  date  on 
bidding  for  the  pictures  of  all  distributors  who 
were  offering  their  films  or  pictures  in  the  Ingle- 
wood-Westchester  area  on  a  bidding  [802]  basis? 

A.  Well,  we  made  offers  on  a  bidding  basis  to 
the  companies  which  had  bidding  for  those  pictures 
which  we  thought  we  could  make  money  with  in  our 
theatre. 

Q.  And  you  continued  with  that  method  of  pur- 
chasing or  licensing  pictures  from  that  time  on  con- 
tinuously through  September  1951,  isn't  that  right, 
Mr.  Pirosh? 

A.  Yes,  sir.  I  think  we  are  still  bidding  in  In- 
glewood. 

Q.     I  would  like  to 

The  Court:  May  I  ask  a  question  before  you 
leave  this  subject? 

Mr.  Johnston:    Surely. 

The  Court:  The  period  of  damage  in  this  case  is 
from  September  1950  to  September  1951.  It  is  your 
testimony,  is  it,  that  during  that  entire  period  there 
was  bidding  in  the  Inglewood-Westchester  area? 
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The  Witness:    For  the  7  day  availability? 

The  Court:    Yes,  for  the  7  day  availability. 

The  Witness:    Yes,  sir. 

The  Court:  And  you  participated  in  that  bid- 
ding? 

The  Witness:    We  certainly  did. 

The  Court:  You  didn't  have  any  agreement  to 
lay  o:ff  the  bidding  with  any  distributors,  did  you? 

The  Witness:    No,  sir. 

The  Court :    Or  any  other  parties  ?  [803] 

The  Witness:    No,  sir. 

The  Court:  You  bid  for  the  pictures  that  you 
wanted  ? 

The  Witness:    Yes,  sir. 

The  Court:  And  the  pictures  you  didn't  want, 
you  didn't  bid  for? 

The  Witness:  That  is  correct.  Sometimes  we 
had  to  go  back  and  buy  one  of  them  when  we 
couldn't  get  the  picture  we  wanted. 

The  Court:    All  right. 

Q.  (By  Mr.  Johnston) :  Now,  perhaps  you  can 
tell  us  about  this.  What  companies  in  1950 — I  am 
speaking  of  the  period,  we  will  say  starting  with 
the  month  of  April,  1950,  were  offering  their  pic- 
tures on  a  competitive  bidding  basis  in  the  Ingle- 
wood-Westchester  area  on  the  7  day  availability? 

A.  Well,  Metro-Go]  dwyn-Mayer  pictures,  or 
Loew's  Inc.,  whichever  it  is.  [804] 

Q.     That  is  the  same  company?  A.    Yes 

Q.     MGM  or  Loew's? 
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A.  Right,  Paramount,  RKO  and  I  think  Uni- 
versal and  Cohmibia. 

At  that  time  I  believe  that  "Warner  Bros,  and 
United  Artists  Picture  Company  were  licensing 
their  pictures  by  what  they  called  competitive  nego- 
tiation. They  did  not  write  letters  to  the  various 
exhil^itors  as  in  formal  competitive  bidding  but  in- 
vited offers. 

The  Court:     How  about  Fox? 

The  Witness:  At  that  time  we  were  owned  by 
Fox  and  we  were  playing  their  pictures  in  our  own 
theatres. 

Q.  (By  Mr.  Johnston) :  Then  all  of  the  com- 
panies or  the  principal  comi)anies  licensing  pictures, 
with  the  exception  of  Warner  Bros,  and  United 
Artists  and  Fox,  were  licensing  pictures  starting 
with  this  date  of  April,  1950,  on  the  basis  of  formal 
competitive  bidding. 

Xow,  by  that  you  mean,  Mr.  Pirosh,  that  the 
company  in  question  who  was  using  this  form, 
would  send  out  a  written  solicitation  for  a  l)id  to 
you  and  then  you  would  say:  "We  don't  want  to 
bid,"  or  "We  offer  so  much  on  the  picture"  in  writ- 
ing in  response  to  solicitation,  is  that  the  way  it 
worked?  A.    That  is  the  way  it  worked.  [805] 

Q.  And  were  Warner  Bros. — Warner  Bros,  han- 
dled those  matters  verbally,  isn't  that  right? 

A.     To  the  best  of  my  recollection,  yes,  sir. 

Q.  And  would  that  be  true  also  with  regard  to 
United  Artists? 
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A.  I  am  pretty  sure  that  they  were  handling  it 
that  way  at  that  time. 

Q.  Now,  I  would  like  to  have  you  go  through 
with  me — I  have  some  bid  letters  here  and  I  would 
like  to  have  you  go  through  with  me  some  of  these. 
I  don't  propose  to  impose  on  the  court  or  jury's 
time  to  go  through  all  of  these,  but  if  you  will  start 
with  those,  Mr.  Pirosh. 

I  have  tried  to  make  a  summary  here  and  I  may 
have  missed  some  or  I  may  have  gotten  some  incor- 
rectly, but  if  you  will  follow  along  with  me,  and 
starting  with  the  month  of  April,  and  I  think  you 
will  find  the  earliest  letter  on  the  bottom  of  that 
particular  packet.  A.     Yes. 

Q.  Will  you  state  whether  or  not  you  submitted 
a  bid  for  an  RKO  picture  on  April  3rd  for  the  7-day 
availability  in  April? 

A.     Yes,  for  the  picture 

The  Court:    April  3rd  of  what  year*? 

Mr.  Johnston:     1950. 

The  Witness:  With  the  picture  Cinderella,  we 
made  an  [806]  offer. 

Q.  (By  Mr.  Johnston)  :  And  on  April  10th,  did 
you  submit  a  bid  to  MGM  for  two  pictures  on  the 
7-day  availa])ility — I  think  they  are  Yellow  Cab 
and  Side  Street,  is  that  right? 

A.    Yellow  Cab  Man. 

Q.     And  Side  Street?  A.     That  is  correct. 

Q.  Now,  on  April  12,  1950,  did  you  submit  a 
bid  to  MGM  on  a  picture  called,  I  believe.  Out- 
riders? A.     Yes,  we  did. 
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Q.  And  on  April  12th,  that  was  for  the  same 
availability  in  the  Westehester-Inglewood  area? 

A.     For  the  7-day  availability. 

Q.    7-day  availability? 

A.     That  is  correct,  sir. 

Q.  Xow,  on  April  12,  1950,  did  you  sul^mit  a  bid 
to  MGM  for  a  picture  called,  I  believe  it  is  Please 
Believe  Me.    Do  you  find  that  there  ? 

A.  Yes.  I  made  an  offer  at  the  Academy  Thea- 
tre for  the  7-day  availal)ility. 

Q.  Now,  on  April  25,  1950,  did  you  submit  a  l)id 
on  an  MGM  picture,  I  think  it  was  The  Reformer 
and  The  Redhead,  if  I  can  read  my  writing. 

A.  Yes,  we  made  an  offer  for  The  Reformer  and 
The  Redhead  at  our  Fox  Theatre  in  Inglewood. 

Q.    For  the  7-day  availability? 

A.     7-day  availability,  yes. 

Q.  All  of  these  questions  I  am  asking  you  have 
reference  to  7-day  availability  unless  in  checking 
over  that  list  I  have  picked  up  some  that  were  for 
a  later  availability,  so  if  I  have,  will  you  correct 
me?  A.     Yes,  sir. 

Q.  Now,  on  April  25,  1950,  did  you  submit  a  bid 
to  RKO  for  the  picture  The  Capture? 

A.  Yes.  I  made  an  offer  at  the  Academy  Thea- 
tre. 

Q.  And  on  May  1,  May  1st,  did  you  submit  a 
bid  for  the  MGM  picture  Shadow  On  The  Wall? 

A.    Yes,  I  did,  at  the  Academy  Theatre. 

Q.    And  on  May  8th,  did  you  submit  a  bid  to 
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RKO  on  a  picture  called  Wagon  Master,  I  believe 

it  is? 

A.  Yes.  On  May  8tli  we  made  an  offer  on 
Wagon  Master  at  the  Fox  Theatre. 

Q.  And  on  May  15th,  did  you  submit  a  bid  to 
Universal  on  the  picture  Comanche  Territory? 

A.  On  May  15,  1950,  I  made  an  offer  for  the 
Academy  Theatre. 

Q.  Now,  on  May  15th  also  of  1950,  did  you  sub- 
mit a  bid  to  Paramount  on  a  picture  called  No  Man 
of  Her  Own? 

A.  Yes.  I  made  an  offer  for  the  picture  at  our 
Fifth  Avenue  Theatre.    [808] 

Q.  And  on  May  18th,  did  you  make  an  offer  to 
RKO  for  a  picture  entitled  Tarzan  And  The  Slave- 
girl?  A.     Yes,  for  the  Fox  Theatre. 

Q.  And  on  May  22nd,  did  you  make  an  offer  on 
a  Columbia  picture  called  No  Sad  Songs  For  Me  ? 

A.  Yes.  I  made  an  offer  for  the  picture  in  the 
Academy  Theatre. 

Q.  And  on  May  29th,  did  you  submit  a  bid  to 
Paramount  for  a  picture  entitled  The  Eagle  and  the 
Hawk? 

A.  Yes,  Eagle  and  the  Hawk  for  the  Fox  Thea- 
tre. 

Q.  Now,  in  June  of  1950,  on  the  2nd  day  of 
June,  1950,  did  you  submit  a  bid  to  Universal  on 
the  picture  Sierra? 

A.     I  did,  for  the  Fifth  Avenue  Theatre. 

Q.     And  in  June  of  1950,  on  the  5th  day  of  Jime, 
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did  you  submit  a  bid  to  RKO  for  a  picture  called 

Secret  Fury? 

A.     I  made  an  offer  for  the  Fox  Theatre. 

Q.  And  on  the  same  date  did  you  submit  a  bid 
to  Universal  for  the  picture  called  Spy  Hunt? 

A.    At  the  Academy  Theatre. 

Q.  On  June  12,  1950,  did  you  submit  a  bid  to 
Eagle-Lion  for  a  picture  called  The  Torch? 

A.     Yes,  for  the  Academy  Theatre. 

Q.  And  on  June  15,  1950,  did  you  sulimit  a  bid 
to  MGM  for  the  picture  Annie  Get  Your  Gun? 

A.  Yes.  I  made  an  offer  for  the  Academy  Thea- 
tre. [809] 

Q.  And  on  June  19th,  did  you  submit  a  bid  to 
Universal  for  the  picture  Peggy? 

A.    Yes,  for  the  Academy  Theatre. 

Q.  And  on  June  19th,  did  you  submit  a  bid  to 
Columl)ia  for  a  picture  called  Kill  The  Umpire? 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  And  on  Jime  26th,  1950,  did  you  submit  an 
offer  to  Universal  for  Curtain  Call  At  Cactus 
Creek?  A.     At  the  Academy  Theatre. 

Q.  And  on  June  26th,  did  you  submit  a  bid  to 
RKO  for  the  picture  White  Tower? 

A.    At  the  Academy  Theatre. 

Q.  And  on  June  26th,  did  you  submit  a  bid  to 
MGM  or  Loew's  for  the  picture  called  Crisis? 

A.    At  the  Fifth  Avenue  Theatre. 

Q.  And  on  June  26th,  the  same  date,  did  you 
submit  a  bid  to  MGM  for  a  picture  called  Father 
of  the  Bride?  A.     Academy  Theatre. 
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Q.  Now,  oil  June  29th,  did  you  submit  a  bid  to 
RKO  for  a  picture  called  The  Woman  On  Pier  13  ? 

A.    At  the  Academy  Theatre. 

Mr.  Johnston:  Your  Honor,  I  suggest  we  stop 
here.    We  are  through  with  the  month  of  June. 

The  Court:  Yes.  The  way  we  are  going,  we 
wouldn't  be  able  to  complete  that  list  before  time 
to  take  a  recess.  [810] 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess,  and  again  it  is  my  duty  to 
admonish  you  not  to  discuss  this  case  with  anyone 
nor  permit  anyone  to  discuss  it  with  you.  You  are 
not  to  formulate  or  express  any  opinion  as  to  the 
rights  of  the  parties  until  the  case  has  been  finally 
submitted  to  you. 

With  that  admonition,  we  will  now  be  in  recess 
until  2:00  o'clock  this  afternoon. 

(Whereupon  at  12:00  o'clock  noon,  a  recess 
was  had  until  2:00  o'clock  p.m.  of  the  same 
date.)  [811] 

Wednesday,  July  18,  1956,  2:00  P.M. 
The  Court :    Is  it  stipulated  the  jury  is  present  in 
the  box? 

Mr.  Johnson:     So  stipulated,  your  Honor. 
Mr.  Corinblit:     So  stipulated. 
The  Court:     You  may  proceed. 

BERT  PIROSH 

the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows: 
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Cross  Examination 

Q.  (By  Mr.  Johnston)  :  I  think  this  morning, 
!Mr.  Pirosh,  we  had  gone  through  the  month  of 
June  with  respect  to  these  bid  letters,  if  I  remem- 
ber correctly.  I  will  ask  you  to  put  before  you  the 
group  of  letters  starting  with  July  1950. 

Xow,  on  JTily  5,  1950,  did  you  submit  a  bid  to 
Paramount  on  the  i^icture  My  Friend  Irma  Goes 
West? 

A.    Yes,  in  the  Academy  Theatre. 

Q.  And  on  June  12,  1950,  did  you  submit  a  bid 
for  the  7  day  availability  in  the  Inglewood-West- 
cliester  area  to  MGM  on  three  pictures.  The  Skip- 
per Surprised  His  Wife,  Stars  in  My  Crown,  and 
Duchess  of  Idaho?  [812] 

A.    Yes,  in  the  Fifth  Avenue  Theatre. 

Q.  Now,  I  notice  in  reviewing  these  letters  a 
withdrawal  on  July  19th  on  a  bid  that  you  had 
made  to  Universal  for  this  Cactus  Creek  thing — 
I  have  forgotten  the  complete  title  of  it.  Let's  see 
if  you  can  find  that. 

A.     I  am  looking  for  it.  Yes,  sir,  I  have  it. 

Q.  In  a  mode  of  distribution  of  pictures  pur- 
suant to  bidding,  it  is  necessary  for  yoiT  as  an  ex- 
hibitor, not  knowing  whether  you  are  going  to  be 
awarded  a  bid  or  not,  to  sometimes  bid  for  the 
same  play  dates,  is  it  not? 

A.  Frequently  we  must  make  offers  on  several 
pictures  which  are  available  on  the  same  dates. 

Q.    And  the  reason  for  that  is  you  don't  know 
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whether  in  any  particular  instance  you  are  going 

to  get  a  bid  or  you  are  not  going  to  get  a  bid? 

A.  You  don't  know  when  you  make  the  bid  if 
you  are  going  to  get  any  of  the  pictures. 

Q.  So  then  you  sometimes  find  yourself  in  a 
situation,  do  you  not,  of  having  two  pictures  avail- 
able at  the  same  time,  because  you  have  been 
awarded  two  bids,  isn't  that  right"? 

A.  Well,  that  would  be  iDossible,  but  generally 
if  we  were  awarded  a  picture  for  a  certain  avail- 
ability and  we  had  previously  made  an  offer  on 
another  picture  for  that  same  availability,  after 
we  received  one  picture,  we  would  then  withdraw 
our  offer  for  the  picture  which  had  not  yet  been 
awarded.  [813] 

Q.  I  see.  So  that  I  have  noticed  going  through 
those  letters  in  front  of  you  certain  instances  of 
withdrawals  of  bids,  and  the  reason  for  those  with- 
drawals, generally  speaking,  is  just  Avhat  you  have 
stated  now,  is  that  right?  A.     Yes,  sir. 

Q.  On  July  12,  1950,  you  submitted  a  bid  to 
MGrM  for  three  pictures,  Happy  Years,  Duchess  of 
Idaho,  and  Mystery  Street,  is  that  right? 

A.    At  our  Academy  Theatre. 

Q.  On  July  13,  1950,  you  submitted  a  bid  to 
Universal  for  the  Picture  Winchester  .73,  is  that 
right?  A.     At  the  Academy  Theatre. 

Q.  On  July  17  you  submitted  a  bid  to  Colum- 
bia for  the  picture  Rogues  of  Sherwood  Forest, 
is  that  right? 
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A.  July  17?  Yes,  sir.  We  submitted  an  offer  at 
our  Academy  Theatre. 

Q.  Now,  during  this  period  of  time,  Mr.  Pirosh, 
I  am  speaking  of  the  year  1950-51,  what  was  the, 
I  should  say  ranking  or  desirability  of  Columbia 
pictures,  generally  speaking,  from  your  standpoint 
as  an  exhibitor? 

A.  Well,  Columbia  in  general  had  fewer  good 
box-office  i^ictures,  fewer  pictures  that  the  public 
wanted  to  see,  than  companies  like  Metro  or  Para- 
mount or  Warner  Bros.  I  think  that  they  spent 
a  lot  less  on  their  overall  production  than  the 
other  companies  did.  [814] 

Q.  Now,  with  respect  to  Columbia  during  this 
period  and  perhaps  it  is  also  true  with  respect  to 
certain  other  distributors,  if,  we  will  say,  Columbia 
did  not  receive  satisfactory  offers  in  response  to 
its  solicitation  for  bids,  what  would  it  then  do? 

Mr.  Corinblit:  I  object  to  that  as  calling  for  the 
witness'  conclusion  as  to  what  Columbia  would  do. 

Q.  (By  Mr.  Johnston) :  With  respect  to  your 
own  company? 

The  Court:    It  is  what  would  you  do. 

Q.  (By  Mr.  Johnston)  :  AVhat  would  you  do 
with  respect  to  Columbia  product  which  had  been 
first  sent  out  on  bids  and  then  later  negotiated  for 
by  you? 

A.  Well,  if  I  should  find  myself  in  the  posi- 
tion, which  we  frequently  did,  of  not  having  re- 
ceived the  good  pictures  we  had  made  bids  on  for  a 
certain  date,  and  if  Columbia  had  an  inferior  pic- 
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ture  available  at  that  time,  which  was  not  yet  sold 
to  the  other  theatres,  we  would  attempt  to  buy  the 
picture  for  our  theatre  through  ordinary  negotia- 
tions. ] 

Q.     Now,  in  some  of  those  situations,  in  pur- 
chasing film  or  licensing  film  from  Columbia,  you 
knew  that   Columbia  previously  had  tried  to   sell    ^ 
that  picture  on  a  bidding  basis,  isn't  that  right '^ 

A.     That  is  right. 

Q.  And  then  being  unable  to  do  so,  they  tried 
to  sell  [815]  it  anyway  they  could,  isn't  that  right? 

A.  Well,  I  supi)ose  that  is  what  they  did.  And 
if  we  didn't  have  anything  better  to  play  in  our 
theatre,  we  had  to  take  what  we  could  get. 

Q.  Now  on  July  17,  1950,  did  you  submit  a  bid 
to  Eagle-Lion  for  the  picture  Jackie  Robinson 
Story? 

A.    Yes.  At  our  Academy  Theatre.  | 

Q.     In  Inglewood?  A.     In  Inglewood.  '' 

Q.  You  understand,  Mr.  Pirosh,  that  all  of  these 
bids  I  am  talking  about  have  reference  to  the  Ingle- 
wood area?  j 

A.     Also  on  the  7-day  availability. 

Q.  That  is  right.  Now,  on  July  17,  1950,  did 
you  sul^mit  a  bid  on  the  Paramount  picture  Law- 
less? ^ 

A.  Yes.  We  submitted  an  offer  for  the  Lawless 
at  our  Academy  Theatre  in  Inglewood. 

Q.  And  on  July  18th,  you  submitted  a  bid  to 
Columbia  for  the  picture  711  Ocean  Drive?  -i 

A.     That  is  correct,  at  our  Fox  Theatre. 
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Q.  And  on  July  24tli,  you  submitted  a  bid  to 
MGM  for  the  picture  Three  Little  Words'? 

A.  Yes.  AVe  made  an  offer  at  our  Academy 
Theatre  in  Inglewood. 

Q.  And  on  July  31st  you  submitted  an  offer  to 
Paramount  [816]  to  bid  on  the  picture  called 
Furies,  is  that  right? 

A.     Yes,  at  the  Fox  Theatre. 

Q.  Now,  going  to  the  month  of  August,  August 
1,  1950,  you  submitted  a  bid  to  Universal  for  the 
picture  entitled  Abbott  and  Costello  in  the  For- 
eign Legion? 

A.     Yes,  sir,  at  our  Academy  Theatre. 

Q.  And  on  August  4th  you  submitted  a  bid  to 
RKO  for  the  picture  entitled  Treasure  Island? 

A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  iVugust  6th,  a  bid  was  submitted  by 
you  to  Eagle-Lion  for  the  picture  Destruction  at 
Noon,  I  believe  is  the  way  I  have  it  written  here. 

A.     No,  that  is  Destination  Moon. 

Mr.  Mitchell:    All  the  same. 

The  Witness:  We  submitted  an  offer  at  our 
Academy  Theatre. 

Mr.  Johnston:  I  had  better  take  lessons  in  pen- 
manship or  get  some  glasses,  one  or  the  other. 

Mr.  Corinblit:    Practically  the  same  thing. 

Q.  (By  Mr.  Johnston)  :  Now,  August  11,  1950, 
My.  Pirosh,  did  you  submit  a  bid  to  Eagle-Lion  for 
the  picture  called  Eye  Witness? 

A.    Yes,  at  our  Academy  Theatre. 

Q.    And  on  August  16th,  did  you  submit  a  bid  to 
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MGM  for  two  pictures,  Lady  Without  a  Passport 

and  Summer  Stock?  [817] 

A.     Yes,  both  at  our  Academy  Theatre. 

Q.  And  on  July  21st,  did  you  submit  a  bid  to 
Universal  for  the  picture,  I  believe  it  is  Desert 
Hawk.  A.     August  21st? 

Q.    August  21st,  yes,  pardon  me. 

A.     Yes. 

Q.  And  August  28th,  did  you  submit  a  bid  to 
Columbia  for  the  picture  entitled  In  a  Lonely 
Place? 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  And  on  August  29th,  you  submitted  a  pic- 
ture to  Paramount — you  submitted  a  bid  to  Para- 
mount, did  you  not,  for  the  picture  entitled  Sun- 
set Boulevard? 

A.     At  our  Academy  Theatre. 

Q.  Xow,  I  wish  you  would  look  at  the  same 
group  of  papers  you  have  been  holding  in  your 
hand  there,  and  look  to  a  document  which  is  dated 
August  18,  1950,  I  believe. 

Mr.  Johnston :  Your  Honor,  at  this  time  I  should 
like  to  offer  into  evidence  the  document  I  have  re- 
ferred to,  together  with  all  of  these  bid  letters,  part 
of  which  I  have  been  reading,  as  the  defendant 
Fox's  first  in  order. 

The  Court:    May  be  received. 

The  Clerk:  Is  that  one  that  you  have  on  this 
list? 

Mr.  Johnston:     No. 
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The  Clerk:  I  have  a  listing  of  Twentieth 
Century-Fox. 

Mr.  Johnston:    It  isn't  on  the  list.  [818] 

The  Court:    What  is  the  number,  then? 

]Mr.  Johnston :  It  will  have  to  be  assigned  a  num- 
ber independently  of  that  list,  your  Honor. 

Mr.  Corinblit:  These  are  one  of  the  joint  plain- 
tiff and  defendant  exhibits. 

Mr.  Johnston:  Have  you  marked  them,  Mr. 
Corinblit? 

^Ir.  Corinblit:  I  don't  believe  they  have  been 
marked. 

The  Clerk:     Do  you  have  one  there? 

Mr.  Johnston:    I  have  them  right  here. 

The  Clerk:  Is  that  going  to  become  one  of  these 
exhibits?  There  are  three  defendants  on  here,  or 
do  you  want  it  as  a  separate  exhibit  of  Fox? 

Mr.  Johnston:  You  can  make  it  a  separate  ex- 
hibit of  Fox  if  you  wish,  or  the  Fox  defendants, 
however  you  wish  to  designate  it. 

The  Clerk:  Twentieth  Century-Fox  National 
Theatre  Exhibit  B  in  evidence. 

(The  exhibit  referred  to  was  marked  Twen- 
tieth Century-Fox  National  Theatre  Exhibit 
B,  and  received  in  evidence.)   [819] 

Mr.  Johnston:  Now,  with  the  court's  permission, 
I  should  like  to  read  the  particular  document  I  re- 
ferred to  a  moment  ago. 

This  is  a  document  which  bears  the  typewritten 
signature  of  Bert  Pirosh.  It  is  dated  August  18, 
1950,  and  reads  as  follows: 
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"RKO  has  notified  me  that  they  are  including 
the  Paradise  Theatre  in  the  competitive  bidding 
for  the  7  day  availability,  Inglewood,  California. 

"They  have,  likewise,  notified  me  that  effective 
with  the  release  of  Treasure  Island  they  are  insti- 
tuting competitive  bidding  for  the  14  day  avail- 
ability in  Inglewood. 

"On  l)oth  the  7  and  14  availabilities  RKO  is 
going  to  license  one  run  only  on  a  competitive  bid- 
ding basis  and  are  reserving  the  right  to  license  a 
second  run  in  the  general  competitive  area  embrac- 
ing Inglewood  to  some  theatre  which  is  not  in  sub- 
stantial competition  with  the  highest  bidder." 

Mr.  Corinblit :    What  is  the  date  of  that,  counsel  ? 

Mr.  Johnston:    That  is  August  18,  1950. 

Mr.  Corinblit:  And  the  bid  letters  in  the  group 
are  all  dated 


Mr.  Johnston :  July  and  August  1950,  Mr.  Corin- 
blit. 

Mr.  Corinblit:     Thank  you.  [820] 

Q.  (By  Mr.  Johnston) :  In  September,  1950, 
September  1  of  that  year,  did  you  submit — on  Sep- 
tember 6,  I  beg  your  pardon,  Mr.  Pirosh,  did  you 
submit  a  bid  to  Universal  for  the  picture  Louisa  1 

A.    Yes,  at  the  Academy  Theatre. 

Q.  On  September  6  of  the  same  year,  did  you 
submit  a  bid  to  RKO  for  the  picture  Our  Very 
Own?  A.     At  the  Academy  Theatre. 

Q.  And  on  September  18,  1950,  did  you  submit 
a  bid  for  an  MGM  picture,  Toast  of  New  Orleans? 

A.     At  the  Fifth  Avenue  Theatre. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      679 

(Testimony  of  Bert  Pirosh.) 

Q.  And  on  August  18  did  you  likewise  submit  a 
bid  to  MGM  on  the  picture  A  Life  of  Her  Own? 

A.     That  was  Septem]:)er  18. 

Q.     You  are  right.    September  18,  1950. 

A.  Yes,  on  September  18,  1950,  we  submitted 
an  offer  to  Metro  for  A  Life  of  Her  Own  at  our 
Academy  Theatre. 

Q.  And  on  September  19,  did  you  submit  a  bid 
to  Universal  for  the  picture  called  Saddle  Tramp? 

A.     Yes,  at  our  Academy  Theatre. 

Q.  On  September  19,  did  you  submit  a  bid  to 
MGM  for  three  pictures.  Toast  of  New  Orleans, 
Devil — you  will  have  to  help  me  with  that  one,  if 
you  can  find  it.  A.     Devil's  Doorway. 

Q.  Devil's  Doorway,  and  I  think  the  third  one 
is  Right  [821]  Cross. 

A.  One  letter  seems  to  be  misfiled  here,  Mr. 
Johnston.  We  did  make  offers  on  September  19 
for  Right  Cross  and  Devil's  Doorway.  The  other 
letter  referred  to  another  town  and  is  apparently 
misfiled. 

Q.  So  in  the  Ingle  wood  area  you  did  make  on — 
what  date  ?  A.     September  19. 

■Q.  September  19,  1950,  offers  for  the  two  pic- 
tures. Devil's  Doorway  and  Right  Cross. 

A.  Devil's  Doorway  and  Right  Cross,  at  the  Fox 
Theatre,  that's  right. 

Q.  And  on  September  22,  you  made  a  bid  on  the 
RKO  picture  Born  To  Be  Bad,  is  that  right? 

A.    At  the  Fifth  Avenue  Theatre. 

Q.    And  on  September  27,  you  made  an  offer  on 
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the  Universal  picture  entitled  Shakedown,  is  that 

right?  A.    At  the  Academy  Theatre. 

Mr.  Johnston:  Now,  I  should  like  to  offer  as 
Fox  C  the  group  of  documents  just  referred  to. 

Mr.  Corinblit:  May  I  just  go  through  them  be- 
fore your  Honor  rules'? 

Mr.  Johnston:  Certainly.  I  have  the  purpose 
of  reading  a  document  which  is  dated  September  11 
in  that  group,  Mr.  Corinblit.   [822] 

Mr.  Corinblit:    You  say  September  11? 

Mr.  Johnston:    I  believe  that  is  the  date. 

Mr.  Corinblit:    No  objection. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:     Fox  Exhibit  C. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Defendant  Fox'  Exhibit 
C.) 

Mr.  Corinblit:  May  I  have  the  dates  covered 
by  the  group  again? 

Mr.  Johnston:  The  tab  on  the  front  of  it,  Mr. 
Corinblit,  says  1950,  third  quarter,  September. 

Mr.  Corinblit:    Thank  you. 

Mr.  Johnston:  With  the  court's  permission,  I 
should  like  to  read  a  document  in  this  group  which 
is  dated  September  11,  1950,  over  the  typewritten 
signature  of  Bert  Pirosh. 

"Metro  has  advised  me  that  in  the  future  the 
Paradise  Theatre,  Los  Angeles,  California,  will  be 
inchided  in  the  bidding  with  the  La  Tijera  Thea- 
tre, Los  Angeles,  California,  and  the  first  run 
theatres  in  Inglewood,  California." 
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Q.  Xow,  calling  your  attention  to  the  last  phrase 
in  this  docmnent  I  have  just  read,  the  phrase,  ''the 
first  run  theatres  in  Inglewood,  California,"  it  was 
your  understanding,  was  it  not,  that  that  meant  the 
theatres  pla^nng  on  the  7  day  availability  in  Ingle- 
wood?   [823]  A.     That  is  correct. 

Q.  Xow,  if  you  will  go  to  the  file  containing 
the  October  letters,  Mr.  Pirosh,  on  October  4th  you 
submitted  a  bid  to  Paramount  for  the  picture  called 
Fancy  Pants? 

A.  That  is  correct,  at  our  Academy  Theatre  in 
Inglewood. 

Q.  And  on  Octol^er  13,  you  submitted  a  bid  on 
the  MGM  picture  Next  Voice  You  Hear? 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  And  on  October  13,  you  submitted  a  bid  on 
the  RKO  picture  Walk  Softly,  Stranger? 

A.     At  our  Academy  Theatre. 

Q.  And  on  October  23,  you  submitted  a  bid 
on  the  Universal  picture  Wyoming  Male? 

A.     At  the  Fox  Theatre. 

Q.  On  the  24th  of  that  month,  October,  you  sub- 
mitted a  bid  to  Paramount  for  the  picture  entitled 
Union  Station  ?  A.    At  the  Fox  Theatre. 

Q.  And  on  the  31st  of  October  you  submitted  a 
bid  to  Universal  on  a  picture  called  Woman  On  The 
Run?     Do  you  find  that  one? 

A.    I  am  looking.    Yes,  at  our  Academy  Theatre. 

Q.  And  on  October  31  you  submitted  a  bid  to 
MGM  on  the  picture  entitled  The  Miniver  Story? 

A.    At  our  Fox  Theatre.  [824] 
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Q.  And  on  October  31st,  you  submitted  a  bid 
to  MGM  on  the  picture — I  believe  it  is  To  Please 
A  Lady? 

A.  That  is  correct.  That  was  at  the  Fifth  Ave- 
nue Theatre. 

Q.  And  in  November,  1950,  November  8,  you 
submitted  a  bid  to  LIGM  for  the  picture  called  King 
Solomon's  Mines'? 

A.     We  sure  did.    At  the  Fifth  Avenue  Theatre. 

Q.     What  did  you  offer  as  terms? 

A.  We  offered  guaranteed  minimum  film  rental 
of  $5,100  for  the  picture,  and  did  very  well  when  it 
played. 

Q.  Did  you  on  November  9,  1950,  submit  a  bid 
for  the  Universal  picture  called  Deported? 

A.     Yes,  we  did,  at  our  Academy  Theatre. 

Q.  On  November  10,  1950,  did  you  submit  a  bid 
to  Columbia  for  the  picture  The  Last  of  The  Buc- 
caneers ? 

A.     Yes,  sir,  at  our  Academy  Theatre. 

Q.  On  November  14,  1950,  did  you  submit  a  bid 
to  Universal  for  the  picture  called  Kansas  Raiders? 

A.     Yes,  at  our  Academy  Theatre. 

Q.  On  November  20,  did  you  submit  a  bid  to 
Eagle-Lion  for  the  picture  called  High  and  some- 
thing or  other — I  don't  know  the  rest  of  it.  Is  it 
High  And  Lonesome? 

A.     High  And  Lonesome,  at  our  Academy  Theatre. 

Q.  On  November  20,  1950,  did  you  submit  a 
bid  on  a  Paramount  picture  called  Copper  Canyon? 

A.     At  our  Academy  Theatre. 
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Q.  Aiid  on  November  21  did  you  submit  a  bid 
on  the  MGM  picture  Dial  1119? 

A.    Yes,  sir,  at  the  Fox  Theatre. 

Q.     At  the  Fox  Theatre  in  Inglewood? 

A.    Fox  Theatre  in  Inglewood. 

Q.  On  November  27,  1950,  did  you  submit  a  bid 
on  an  RKO  picture  called  Mad  something — it  looks 
like  Mad  AYednesday? 

A.  Mad  Wednesday  is  correct.  At  the  Academy 
Theatre. 

Q.  On  November  27,  1950,  did  you  submit  a  bid 
on  a  Universal  picture  called  Milk  Man? 

A.     Yes,  sir,  at  our  Academy  Theatre.  [826] 

Q.  I  believe  tliat  ])id  was  withdrawn.  If  you 
find  a  withdrawal,  you  might  call  my  attention  to 
it  as  Ave  go  through  here. 

Now,  on  December  13,  1950,  did  you  submit  a  bid 
on  the  Paramoimt  picture  Let's  Dance? 

A.     Yes,  at  the  Academy  Theatre. 

Q.     And  on  December 

A.  And  I  notice  tliat  on  December  4,  1950,  we 
withdrew  the  offer  for  the  Milkman  at  the  Academy 
Theatre. 

Q.  On  December  27,  1950,  you  submitted  a  bid 
on  the  Universal  picture  called  Frenchie,  did  you 
not?  A.    Yes,  at  the  Academy  Theatre. 

Q.  And  on  December  27,  1950,  you  submitted 
a  bid  on  the  MGM  picture  called  Pagan  Love  Song? 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.     Now,  in  the  year  1951,  on  January  2nd,  did 


684       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Bert  Pirosh.) 

you  submit  a  bid  on  the  Paramount  picture  called 

Mr.  Music? 

A.    Yes,  sir,  at  the  Academy  Theatre. 

Q.  We  are  still  talking  about  Ingle  wood,  and  we 
are  still  talking  about  the  7-day  availability  in 
Inglewood.     You  understand  that? 

A.     I  am.    Yes,  sir. 

Q.  There  are  some  bids  in  those  letters  before 
you  for  the  14-day  availability  included,  which  we 
haven't  discussed,  are  there  not?   [827] 

A.     There  are  a  great  number. 

Q.  You  have  seen  them  as  you  have  gone  through 
them? 

A.  There  are  a  great  number  of  bids  for  14-day 
availability. 

Q.  Now,  on  January  4,  1951,  did  you  submit  a 
bid  for  the  Loew's  picture  Mrs.  O'Malley  and  Mr. 
Malone?        A.    Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  January  8,  1951,  did  you  submit  a 
bid  for  the  RKO  picture  called  Outrage  ? 

A.     At  our  Academy  Theatre. 

Q.  And  on  January  8,  1951,  you  submitted  a  bid 
for  the  Eagle-Lion  picture  called  Rogue  River? 

A.    Yes,  at  the  Academy  Theatre. 

Q.  And  on  January  9,  1951,  you  submitted  a  bid 
for  the  Metro  picture  called  Ground  For  Marriage? 

A.     Yes,  at  the  Fifth  Avenue  Theatre. 

Q.  And  on  January  9,  1951,  you  submitted  a  bid 
for  the  picture  called  Watch  The  Birdie,  I  guess. 

A.     That  is  right. 

Q.     That  is  a  Metro  picture,  is  that  right? 
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A.  Watch  The  Birdie,  yes.  That  was  at  the 
Academy  Theatre. 

Q.  Then  on  January  3,  1951,  you  submitted  a 
bid  for  the  Paramount  i^icture  called  Branded"? 

A.     Yes,  at  the  Academy  Theatre.  [828] 

Q.  January  23,  1951,  you  submitted  a  bid  for 
the  Metro  picture  entitled  Kim? 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  x\nd  on  January  29th,  you  submitted  a  bid 
for  the  Metro  i)icture  The  Magnificent  Yankee,  is 
that  right? 

A.     That  is  correct,  at  the  Academy  Theatre. 

Q.  January  29th,  you  submitted  a  bid  for  the 
Universal  picture  Harvey,  is  that  right? 

A.     Yes,  at  the  Academy  Theatre. 

Q.  And  on  February  5th,  you  submitted  a  bid 
for  the  Paramount  picture  At  War  With  The  Army, 
is  that  right? 

A.  At  the  Academy  Theatre  and  also  on  Janu- 
ary 29th  we  made  an  offer  for  Dark  City  from 
Paramount  at  the  Academy  Theatre. 

Q.  I  see.  And  on  February  9,  1951,  you  submit- 
ted a  bid  for  the  Metro  picture  Cause  For  Alarm, 
did  you  not? 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  And  on  February  15,  1951,  you  submitted  a 
bid  for  the  Paramount  picture  At  War  With  The 
Army?  A.     At  the  Academy  Theatre. 

Q.  February  19th,  you  submitted  a  bid  for  the 
RKO  picture  The  Company  She  Keeps? 

A.     Yes,  at  the  Academy  Theatre. 
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Q.  February  26,  1951,  you  submitted  a  bid  for 
the  Metro  picture  Vengeance  Valley,  did  you  not? 

A.  February  26th — yes,  at  the  Fifth  Avenue 
Theatre. 

Q.  And  on  February  26,  1951,  you  submitted  a 
bid  for  the  RKO  picture  Cry  Danger? 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  And  on  February  26th,  you  also  submitted 
a  bid  for  the  Universal  picture  called  Tomahawk? 

A.     At  the  Academy  Theatre. 

Q.  February  27,  1951,  you  submitted  a  bid  for 
the  Paramount  picture  called  The  Great  Missouri 
Raid!  A.    At  the  Academy  Theatre. 

Q.  February  27,  1951,  you  submitted  a  bid  for 
the  RKO  picture  called  Gambling  House? 

A.     At  the  Academy  Theatre. 

Q.  Now,  may  I  see,  Mr.  Pirosh,  that  group  that 
you  have  just  gone  through. 

A.     There  is  another  group. 

Q.     I  will  look  at  both  of  them. 

A.     We  are  down  to  here  on  this  one. 

Q.  All  right.  I  should  like  to  offer  the  group 
of  letters  starting  with  a  letter  dated  January  2, 
1951,  and  ending  with  a  letter  dated  February  15, 
1951,  as  the  defendant  Fox's  next  in  order. 

And  I  intend  to,  if  the  evidence  is  received,  read 
the  letter  dated  February  14th,  Mr.  Corinblit,  the 
memorandmn  dated  February  14th.  [830] 

(Handing  document  to  Mr.  Corinblit.) 

Mr.  Corinblit:     No  objection. 

The  Court:     It  may  be  received  in  evidence. 
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The  Clerk:    Fox's  Exhibit  D  in  evidence. 

(The  exhibit  referred  to  was  marked  Fox's 
Exhibit  D,  and  received  in  evidence.) 

Mr.  Johnston:  Now,  if  I  may,  your  Honor,  I 
should  like  to  read  the  document  which  is  dated 
February  14,  1951,  which  is  a  part  of  Exhibit  D. 

"Paramount  has  notified  me  that  effective  with 
At  War  With  The  Army,  the  Centinela  Drive-In 
and  the  Century  Drive-In  will  be  given  the  privilege 
of  negotiating  competitively  for  the  7  and  14-day 
availabilities  in  the  Inglewood  area." 

Q.  Can  you  point  out  where  those  two  theatres 
are,  Mr.  Pirosh.  Will  you  come  down  here  and 
point  them  out? 

A.    Here  is  the  Centinela  and  here  is ■ 

Q.  Will  you  stand  over  here  so  the  jury  can  see 
what  you  are  doing? 

The  Court:     I  can't  hear  you. 

Q.  (By  Mr.  Johnston)  :  Just  point  out  to  me 
where  the  Centinela  and  the  Century  Drive-ins  are  ? 

A.  This  is  the  Centinela  Drive-In  and  this  is  the 
Century  Drive-In. 

Q.     Thank  you.  [831] 

The  Court:  How  far  are  those  drive-ins  from 
Inglewood? 

The  Witness:  The  Centinela  Drive-In  I  would 
say  is  approximately  three  miles  from  downtown 
Inglewood. 

The  Century  Drive-In  is  perhaps  a  mile  or  a  mile 
and  a  half  from  there,  and  even  closer  to  the  Acad- 
emy and  Fifth  Avenue  Theatres.    Here  is  the  Cen- 
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tury  Drive-In.    Here  is  the  Academy  Theatre,  and 

here  is  downtown  Inglewood. 

The  Court :  Would  you  consider  those  two  drive- 
ins  in  substantial  competition  with  the  Fox  thea- 
tres in  that  area? 

The  Witness:    Yes,  sir,  and  they  still  are. 

Q.  (By  Mr.  Johnston)  :  You  may  resume  the 
stand. 

Now,  Mr.  Pirosh,  we  will  get  to  this  other  docu- 
ment which  I  have  in  inind  in  just  a  moment. 

Starting  with  the  month  of  March  and  the  year 
1951,  did  you  submit  a  bid  to  Paramount  on  March 
12th  for  a  picture  called  September  Affair? 

A.     Yes,  at  the  Academy  Theatre. 

Q.  And  on  March  12,  1951,  did  you  submit  a 
bid  on  a  picture  Never  A  Dull  Moment,  an  RKO 
picture  ? 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q 

for 
A 

Q 


A 

Q 

for 
A 

Q 


A 
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And  on  March  12,  1951,  did  you  submit  a  bid 
the  Metro  picture  Inside  Straight? 

At  the  Academy  Theatre. 

And  on  March  12th,  did  you  submit  a  bid  for 
the  Metro  picture  Father's  Little  Divident?  [832] 

Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

And  on  March  12th,  did  you  submit  a  bid 
the  Metro  picture  Royal  Wedding? 

Yes,  sir,  at  the  Fox  Theatre. 

And  on  March  14th,  did  you  submit  a  bid  for 
the  Eagle-Lion  picture  Perhistoric  Woman? 

Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

And  on  March  15th,  1951,  did  you  submit  a 
bid  for  the  RKO  picture  Never  A  Dull  Moment? 
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A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  March  19th,  did  you  submit  a  bid 
for  the  RKO  picture  Vendetta? 

A.     At  the  Academy  Theatre. 

Q.  And  on  March  19th,  did  you  submit  a  bid 
for  the  Paramount  picture  Redhead  And  The  Lady? 

A.  Redhead  And  The  Cowboy  it  should  be.  At 
the  Academy  Theatre. 

Q.  Did  you  sul^mit  a  l)id  on  March  20th  for  the 
Universal  picture  Bedtime  For  Bonzo? 

A.     Yes,  at  the  Academy  Theatre. 

Q.  And  on  March  27,  1951,  did  you  submit  a  bid 
for  the  Universal  picture  Target  Unknown? 

A.     At  the  Academy  Theatre. 

Q.  And  on  ]\Iarch  27,  1951,  you  submitted  a  bid 
for  the  Paramount  picture  The  Mating  Season? 

A.     Yes,  at  the  Academy  Theatre. 

Q.  And  on  March  27,  1951,  did  you  submit  a 
bid  for  the  United  Artists  picture  Sound  of  Fury? 

A.     That  is  March  30th,  Mr.  Johnston. 

Q.    March  30th  ?        A.    Yes,  at  the  Fox  Theatre. 

Mr.  Johnston:  May  I  have  the  group  of  letters 
just  previous  to  that  or  have  you  already  given  that 
to  me? 

The  Witness:    Yes. 

Mr.  Johnston:  I  should  like  to  offer  in  evidence 
the  group  of  dociunents  starting  with  the  date  of 
February  19,  1951,  and  ending  with  the  date  of 
March  30,  1951,  your  Honor,  as  defendant  Fox's 
next  in  order. 

Mr.  Corinblit :    May  I  see  them,  please  ? 
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Mr.  Johnston:  Certainly.  I  beg  your  pardon.  I 
have  reference  to  the  document 

Mr.  Corinblit:    Which  date? 

Mr.  Johnston:  February  19th,  starts  at  Febru- 
ary 19th  and  ends  March  20th,  I  believe,  or  March 
30th.  [834] 

Mr.  Corinblit:    No  objection. 

The  Court:    In  evidence. 

The  Clerk:    Fox  Exhibit  E. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Defendant  Fox's  Exhibit 
E.) 

Mr.  Corinblit:  Could  we  have  the  dates  again, 
counsel?    I  missed  them.    I  am  sorry. 

Mr.  elohnston:  The  dates,  Mr.  Corinblit,  of  this 
group  which  has  been  received  in  evidence.  Defend- 
ants' Exhibit  E,  start  with  February  19,  1951,  and 
end  with  March  30,  1951. 

Mr.  Corinblit:    Thank  you. 

Mr.  Johnston:  I  would  like  to  read,  if  I  may, 
your  Honor,  a  document  dated  February  19,  1951, 
w^hich  comprises  a  part  of  Exhibit  E. 

''RKO  has  notified  me  that  effective  immediately 
the  Century  Drive-In  Theatre  will  be  given  the 
privilege  of  bidding  for  the  7  and  14  day  avail- 
abilities in  Inglewood,  California. 

"Bert  Pirosh" 

Q.  Now,  turn,  if  you  will,  to  the  group  of  docu- 
ments starting  in  April,  1951,  Mr.  Pirosh,  and  on 
April  2,  1951,  you  submitted  a  bid  on  the  RKO 
picture  Payment  On  Demand,  did  you  not*? 
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A.     Yes,  sir,  at  our  Fifth  Avenue  Theatre.  [835] 

Q.  And  on  April  2,  1951,  you  submitted  a  bid 
on  the  Paramount  picture  Samson  And  Delilah? 

A.     At  our  Fifth  Avenue  Theatre. 

Q.  April  5,  1951,  you  submitted  a  bid  on  the 
Universal  picture  Abbott  and  Costello — do  some- 
thing or  other. 

A.     Meet  The  Invisible  Man. 

Q.    Yes.  A.    At  our  Fox  Theatre. 

Q.  On  April  9,  1951,  you  submitted  a  bid  on 
the  Columbia  picture  Al  Jennings  of  Oklahoma. 

A.    Yes,  sir,  at  the  Academy  Theatre. 

Q.  On  April  10,  1951,  you  submitted  a  bid  on 
the  Paramount  picture  Lemon  Drop  Kid. 

A.     At  the  Academy  Theatre. 

Q.  On  April  11,  1951,  you  submitted  a  bid  on 
the  Universal  picture  The  Groom  Wore  Spurs. 

A.     At  the  Academy  Theatre. 

Q.  On  April  11,  1951,  you  submitted  a  bid  on 
the  Columlna  picture  Valentino. 

A.    At  the  Fifth  Avenue  Theatre. 

Q.  On  April  26,  1951,  you  submitted  a  bid  for 
the  RKO  picture  The  Thing  From  Another  World. 

A.     At  our  Academy  Theatre. 

Q.  On  the  27th  you  submitted  a  bid  for  the  Uni- 
versal picture  entitled  Up  Front.  [836] 

A.     At  the  Academy  Theatre. 

Q.  On  May  3,  1951,  you  submitted  a  bid  for  the 
Columbia  picture  entitled  Manhunt. 

A.     At  the  Academy  Theatre. 
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Q.  And  on  May  3,  1951,  you  submitted  a  bid  for 
the  Columbia  picture  Fury  of  The  Congo. 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  On  May  7  you  submitted  a  bid  for  the  United 
Artists  picture  called  Second  Woman. 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  On  May  9,  1951,  you  submitted  a  bid  for  the 
Columbia  picture  entitled  Santa  Fe. 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  And  on  May  9,  1951,  you  submitted  a  bid  for 
the  Universal  picture  Double  Cross  Bones'? 

A.     iVt  the  Fifth  Avenue  Theatre. 

Q.  On  May  9,  1951,  you  submitted  a  bid  for 
the  Universal  picture  entitled  Air  Cadet. 

A.     At  the  Academy  Theatre. 

Q.  On  May  10,  1951,  you  submitted  a  bid  for 
the  Republic  picture  Fighting  Coast  Guard. 

A.    Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  May  14,  1951,  you  submitted  a  bid 
for  the  RKO  picture  My  Forbidden  Past. 

A.     At  the  Fifth  Avenue  Theatre.  [837] 

Q.  On  May  14,  1951,  you  submitted  a  bid  for  the 
Colum])ia  picture  The  Brave  Bulls. 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  And  on  May  14,  1951,  you  submitted  a  bid 
for  the  Columbia  picture  He's  A  Cockeyed  Wonder. 

A.    At  the  Fifth  Avenue  Theatre. 

Q.  On  May  15,  1951,  you  submitted  a  bid  for 
the  picture  Go  For  Broke. 

A.     Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.     On  May  29,  1951,  you  submitted  a  bid  for 
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the  Paramount  picture  Appointment  For  Danger. 

A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  On  ^lay  31,  you  submitted  a  bid  for  the 
Universal  picture  Katie  Did  It. 

A.     At  the  Academy  Theatre. 

Q.  On  June  4th  you  sulimitted  a  bid  for  the 
Metro  picture  entitled  Great  Caruso. 

A.     Yes,  sir,  Fifth  Avenue  Theatre. 

Q.  And  on  June  6,  1951,  you  submitted  a  bid 
for  the  United  Artists  picture — I  can't  read  this. 
In  fact,  on  that  date  you  submitted  three  bids  to 
United  Artists,  did  you  not? 

A.  Yes,  sir.  Fabiola  at  the  Academy  Theatre, 
The  Hoodlum  at  the  Academy  Theatre,  and  Circle 
of  Danger  at  the  Academy  Theatre. 

Q.  On  June  11,  you  submitted  a  bid  to  Para- 
mount for  [838]  The  Last  Outpost. 

A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  On  J\me  15  you  submitted  a  bid  to  RKO  for 
the  picture  Best  of  The  Bad  Men. 

A.    At  the  Fifth  Avenue. 

Q.  On  June  18  you  submitted  a  bid  to  Para- 
mount for  the  picture  entitled  Trio. 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  On  June  19th,  you  submitted  a  bid  to  Uni- 
versal, one  for  the  picture  Ai)ache  Drums  and  one 
for  the  picture  Holl^^vood  Story,  is  that  right? 

A.     Yes,  sir,  both  at  the  Academy  Theatre. 

Q.  On  June  22nd  you  submitted  a  bid  to  RKO 
for  the  picture  called  Tarzan's  Peril. 

A.     Yes,  sir.  Fox  Theatre. 
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Q.  And  on  June  26  you  submitted  a  bid  to  Para- 
mount for  the  picture  called  Dear  Brat. 

A.    At  the  Fifth  Avenue. 

Q.  On  June  28  you  submitted  a  bid  to  Universal 
for  the  picture  called  The  Prince  Who  Came  Back. 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  On  July  6, 1951,  you  submitted  a  bid  to  MGM 
for  the  picture — I  believe  it  is  called  Night  Into 
Morning,  is  that  right? 

A.    Yes,  sir,  at  the  Academy  Theatre.  [839] 

Q.  On  July  17,  1951,  you  submitted  a  bid  to 
Paramount  for  a  x)icture  called  Passage  West,  is 
that  right? 

A.     That's  right,  at  the  Fifth  Avenue  Theatre. 

Q.  And  on  July  17,  1951,  you  submitted  a  bid 
to  Universal  for  the  picture  called  Coming  Round 
The  Mountain,  is  that  right? 

A.     At  the  Academy  Theatre,  that's  right. 

Q.  On  July  17,  you  submitted  a  bid  to  RKO  for 
the  picture  entitled  Alice  In  Wonderland? 

A.     Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  On  July  20,  1951,  you  submitted  a  bid  to 
Columbia  for  the  picture  called  Lorna  Boon? 

A.     July  20th? 

Q.  That  is  what  my  notes  show.  Maybe  I  am 
in  error. 

A.  That  is  correct,  at  the  Fifth  Avenue  Theatre, 
and  also  Mask  of  The  Avenger  at  the  Academy 
Theatre. 

Q.     On  the  same  date?  A.     July  20,  1951. 
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Q.  On  July  23,  1951,  did  you  submit  a  bid  for 
the  picture  Cyi'ano  de  Bergerac? 

A.     That  was  July  23,  1951? 

Q.     Yes,  sir. 

A.  Cyrano  de  Bergerac,  at  the  Academy  Thea- 
tre in  Inglewood. 

Q.  July  24,  1951,  did  you  submit  a  bid  for  the 
UA  picture  [840]  called  Oliver  Twist? 

A.    At  the  Fifth  Avenue  Theatre. 

Q.  And  on  July  25,  did  you  submit  a  bid  to 
Paramount  for  the  picture  entitled  Pekin  Express? 

A.     Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  July  30,  1951,  did  you  submit  a  bid  to  Uni- 
versal for  the  picture  called  Cattle  Drive? 

A.     At  the  Academy  Theatre. 

Q.  On  July  30,  1951,  did  you  submit  a  bid  to 
Paramount  for  the  picture  called  War  Path? 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  On  July  31,  1951,  did  you  submit  a  bid  to 
Paramount  for  the  picture  That's  My  Boy? 

A.    At  the  Academy  Theatre. 

Q.  On  August  6,  1951,  did  you  submit  a  bid  to 
United  Artists  for — I  think  it  is  either  Pair  In  A 
Jeep  or  Four  In  A  Jeep. 

A.  Four  In  A  Jeep,  yes,  sir,  at  the  Academy 
Theatre. 

Q.  On  August  10,  1951,  did  you  submit  a  bid  to 
Paramount  for  a  picture  Here  Comes  The  Groom? 

A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  August  20,  1951,  did  you  submit  a 
bid  to  Paramount  for  the  picture  Big  Carnival? 
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A.    At  the  Academy  Theatre. 

Q.  On  August  24,  1951,  did  you  submit  a  bid  to 
Universal  [841]  for  the  picture  Francis  Goes  to  The 
Races  ? 

A.     Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  And  on  August  29,  1951,  did  you  submit  a 
bid  to  RKO  for  the  picture  Kontiki? 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  August  31, 1951,  did  you  submit  a  bid  to  RKO 
for  the  picture  Hard,  Fast  and  Beautiful? 

A.     At  the  Academy  Theatre. 

Q.  Now  we  are  dow^n  to  the  last  month,  anyway, 
I  think.  On  September  11,  1951,  did  you  submit  a 
bid  for  the  RKO  picture  His  Kind  of  A  Woman — ^ 
something  like  that — His  Kind  of  A  something. 

A.  His  Kind  of  A  Woman  on  September  11th 
— no,  we  did  not  make  an  oifer  at  that  time  for  it. 

Q.  Did  you  submit  a  bid  on  September  10,  1951, 
for  the  United  Artists  picture  Queen  For  A  Day  ? 

A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  September  24th  did  you  sul^mit  a 
bid  for  the  RKO  picture  Behave  Yourself? 

A.     At  the  Fifth  Avenue  Theatre. 

Q.  And  on  September  24th  did  you  submit  a  bid 
for  the  Paramount  picture  Rhubarb? 

A.    Yes,  sir,  at  the  Fifth  Avenue  Theatre. 

Q.  And  on  September  24  did  you  submit  a  bid 
for  the  United  Artists  picture  entitled  New  Mexico  ? 

A.     Yes,  sir,  at  the  Academy  Theatre. 

Q.  And  on  September  24,  1951,  did  you  submit 
a  bid  for  the  Republic  picture  Adventures  of  Cap- 
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tain — somebody  or  other?  A.     Fabian. 

Q.    Adventures  of  Captain  Fabian,  is  it? 

A.  Yes,  sir.  Adventures  of  Captain  Fabian,  at 
the  Academy  Theatre. 

Q.  On  September  28,  1951,  did  you  submit  a  bid 
for  the  MGM  picture  The  People  Against  O'Hara? 

A.  Yes,  sir,  at  the  Fifth  Avenue  Theatre,  and 
on  September  24,  1951,  we  submitted  an  offer  for 
another  Republic  picture  called  The  Sea  Hornet  at 
the  Academy  Theatre. 

Q.     The  what?  A.     Sea  Hornet. 

Mr.  Johnston :  Your  Honor,  I  should  like  to  offer 
the  remainins:  groups  of  these  letters  which  I  have 
not  heretofore  offered  as  the  Defendant's  Fox  next 
in  order. 

]\rr.  Corinblit:  Do  you  want  to  offer  them  by 
groups  ? 

Mr.  Johnson:  I  think  that  would  be  the  more 
orderly  way  of  doing  it. 

Mr.  Corinblit:    I  agree  with  you. 

Mr.  Johnston:  Is  there  any  objection  to  the 
offer?  You  have  gone  through  these,  I  know.  [843] 

Mr.  Corinblit :  I  would  like  to  take  a  run  through 
them,  if  I  can. 

Mr.  Johnston:  Certainly.  I  will  defer  my  offer 
until  after  the  recess. 

The  Court:  Suppose  we  take  the  recess  now  and 
you  can  look  at  them  and  then  offer  them  when  we 
come  in  after  recess. 

Mr.  Johnston:    Very  good  your  Honor. 

The  Court:  Ladies   and   gentlemen  of  the   jury 
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we  are  about  to  take  another  recess.  Again  it  is  my 
duty  to  admonish  you  you  are  not  to  discuss  this 
case  with  anyone,  you  are  not  to  allow  anyone  to 
discuss  it  with  you,  and  you  are  not  to  formulate  or 
express  any  opinion  as  to  the  rights  of  the  parties 
until  this  case  has  been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
10  minutes  after  3 :00. 
(Recess.)  [844] 

The  Court:  Is  it  stipulated  the  jury  are  present 
and  in  the  jury  box? 

Mr.  Corinblit :    So  stipulated,  your  Honor. 

Mr.  Westbrook:    So  stipulated. 

The  Court :    You  may  proceed. 

Mr.  Johnston :  Your  Honor,  at  this  time  I  should 
like  to  offer  in  evidence  as  defendant  Fox's  next  in 
order,  exhibits  lettered  F  through  M,  inclusive. 

Mr.  Corinblit:    No  objection. 

The  Court:    They  may  be  received. 

(The  exhibits  referred  to  were  marked  De- 
fendant Fox's  Exhibit  F  through  M,  inclusive, 
and  received  in  evidence.) 

Mr.  Johnston :  I  have  a  stipulation  with  Mr.  Cor- 
inblit, if  the  court  will  be  so  good  as  to  honor  it, 
that  if  I  desire  or  Mr.  Corinblit  desires,  the  orig- 
inals may  be  withdrawn  and  photostats  substituted. 

The  Court :  The  originals  may  be  withdrawn  and 
photostats  may  be  substituted. 

Mr.  Johnston:    Thank  you. 

Q.  Now,  in  the  group  of  documents  that  we  have 
been  going  through  this  morning  and  this  after- 
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noon,  Mr.  Pirosh,  in  addition  to  the  ones  I  specifi- 
cally asked  you  about,  there  are  in  that  group  of 
documents  which  has  just  been  received  in  evidence, 
a  number  of  letters  in  which  you  state  [845]  in  sub- 
stance and  effect  that  you  do  not  desire  to  submit  a 
bid  on  a  particular  picture. 

What  was  the  reason,  Mr.  Pirosh,  that  you  ad- 
vised the  particular  distributor  in  question  as  to 
that? 

A.  Well,  there  could  have  been  at  least  two  rea- 
sons. 

I  would  not  wish  to  make  an  offer  on  a  i^icture 
which  was  a  bad  picture  and  which  we  felt  we  would 
lose  money  if  we  played  it.  Or  it  is  possible  that  a 
number  of  them  were  because  the  theatres,  all  of 
our  theatres,  were  already  booked  on  the  date  on 
which  the  picture  being  offered  was  available,  and 
if  we  already  were  booked  we  could  not  use  the  pic- 
ture on  its  availability  date. 

Therefore,  there  would  be  no  object  in  trying  to 
buy  it. 

Q.  Now,  I  wanted  to  ask  you  another  question 
with  reference  to  this  group  of  letters  we  have  been 
talking  about,  this  group  of  documents,  and  that  is 
that  you  did  not  receive  the  award  of  every  picture 
that  you  submitted  a  bid  on,  isn't  that  right? 

A.     By  no  means. 

A  great  many  of  the  pictures  we  did  not  get. 

Q.  And  is  it  your  belief  that  those  pictures  went 
to  some  other  exhibitor  in  the  area? 

Mr.  Corinblit:  Just  a  minute,  your  Honor.  The 
question  of  belief,  I  think  is  immaterial. 
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The  Court:  All  right.  Do  you  know  where  the 
pictures  [846]  went  when  you  didn't  get  the  bid? 

The  Witness :    I  knew  at  the  time,  yes,  sir. 

Q.  (By  Mr.  Johnston)  :  They  went  to  other  the- 
atres in  the  Inglewood  area,  is  that  right? 

A.  Yes,  sir.  They  were  awarded  by  the  distribu- 
tor to  another  bidder,  another  theatre. 

Q.  And  you  were  advised  in  some  instances,  were 
you,  that  the  reason  for  that  was  because  this  other 
exhibitor  had,  or  other  theatre  had  submitted  a  bet- 
ter bid  in  the  mind  of  the  distributor  than  you  had, 
is  that  right? 

A.  Well,  I  was  advised  in  each  instance  that  the 
picture  had  been  awarded  to  one  of  the  other  thea- 
tres who  was  bidding  and  I  assumed  that  it  was  be- 
cause the  distributor  was  of  the  belief  that  the  other 
offer  was  better  than  the  one  I  had  made. 

Mr.  Corinblit:  Your  Honor,  I  move  to  strike  the 
answer  beginning  with  the  word  "I  assumed,"  as  a 
conclusion  of  the  witness. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Johnston) :  Now,  Mr.  Pirosh,  ear- 
lier today  we  were  talking  about  Warner  Bros,  and 
the  method  they  had  of  licensing  pictures  in  the 
Inglewood- Westchester  area,  which  I  believe  you 
testified  as  different  than  that  of  some  of  the  other 
distributors  in  that  Warner  Bros,  did  not  have  for- 
mal competitive  bidding  during  the  year  '50  and 
'51,  [847]  is  that  right?  A.     That  is  right. 

Q.  Now,  I  am  going  to  ask  to  have  these 
marked 
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(Handing  dociunent  to  Mr.  Corinblit.) 

Mr.  Johnston:  I  am  going  to  offer  in  evidence  a 
situation  sheet  or  report  for  Warner  Bros,  for  the 
season  1950  and  one  for  the  same  company  for  the 
season  1951  as  the  defendants'  next  two  exhibits  in 
order. 

Mr.  Mitchell:  These  are  not  Warner  Bros.'  rec- 
ords. 

IMr.  Johnston:  Xo,  these  are  Fox  West  Coast 
records. 

The  Court:    They  may  be  received. 

Mr.  Corinblit:    No  objection. 

The  Clerk:  Defendant  Fox's  Exhibits  N  and  O 
in  evidence. 

(The  exhibits  referred  to  were  marked  De- 
fendant Fox's  Exhibits  N  and  O,  and  received 
in  evidence.) 

Q.  (By  Mr.  Johnston)  :  I  am  going  to  show  you, 
Mr.  Pirosh,  what  have  been  marked — first,  let  us 
look  at  Exhibit  N,  which  is  what  is  called  a  situa- 
tion report  or  sheet,  is  it  not  ?  A.     Yes,  sir. 

Q.  It  is  a  record  maintained  by  your  company, 
Fox  West  Coast,  is  it?  A.    Yes,  sir. 

Q.    And  that  record  shows  what? 

A.  Well,  this  particular  one  shows  the  perform- 
ance of  [848]  the  Warner  pictures  in  our  Ingle- 
wood  theatres  in  the  year  1950. 

It  shows  the 

Q.  It  shows  the  pictures  played,  does  it  not, 
first  of  all? 

A.     Yes,  and  shows  the  title  of  the  picture. 
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Q.     The  date  and  it  shows  the  picture  played? 

A.  Yes,  and  the  theatre  and  it  shows  the  daily 
gross  and  weekly  gross. 

It  shows  the  film  rental  paid  and  it  shows  the  sec- 
ond feature  and  the  film  rental  paid  for  the  second 
picture ;  the  cost  of  shorts  and  news  and  a  profit  and 
loss  figure.  [849] 

Q.  I  am  going  to  ask  you  to  look  at  the  two  ex- 
hibits which  have  been  marked  N  and  O,  if  you  will, 
Mr.  Pirosh,  and  simply  read  off  the  title  of  the  pic- 
ture and  the  date  it  played  on  the  7  day  availability 
in  Inglewood. 

The  Court:  And  where  it  played.  Don't  you  want 
the  theatre  it  played  in  ? 

Q.  (By  Mr.  Johnston)  :  The  theatre  it  played  in 
and  the  date.  These  are  all  Warner  Bros,  pictures, 
are  they  not  ? 

A.  Yes,  sir.  The  Flame  and  the  Arrow  played  in 
the  Academy  in  Inglewood  August  16  to  22,  1950. 

Daughter  of  Rosie  O 'Grady  played  in  the  Acad- 
emy Theatre  in  Inglewood  April  28,  1950,  to  May  6, 
1950,  nine  days. 

The  Damned  Don't  Cry  played  in  the  Academy 
Theatre,  opening  May  29,  1950,  for  seven  days. 

Mr.  Corinblit:  What  was  the  date  of  that  again, 
please  *? 

The  Witness:  Opened  May  29,  1950,  for  seven 
days. 

Colt  .45  played  in  the  Academy  Theatre  in  In- 
glewood on  the  7  day  availability  for  seven  days, 
June  18  to  24,  1950. 
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Three  Secrets  played  in  the  Academy  Theatre, 
Inglewood,  for  7  days,  October  18  to  24,  1950. 

Rocky  Mountain  played  in  the  Academy  Theatre 
in  Inglewood  for  six  days,  November  1  to  6,  1950. 

The  Glass  Menagerie  played  in  the  Academy  The- 
atre [850]  for  seven  days,  November  15  to  21,  1950. 

Breakthrough  played  in  the  Academy  Theatre  for 
seven  days  opening  November  29,  1950 — that  would 
have  been  through  December  5,  1950. 

The  West  Point  Story  played  in  the  Academy  for 
11  days,  opening  December  20,  1950,  and  closing  its 
rim  December  30,  1950. 

Lady  Takes  a  Sailor  played  in  the  Academy  The- 
atre for  seven  days,  opening  February  24,  1950. 
That  would  be  through  March  2nd. 

Stage  Fright  played  in  the  Academy  Theatre  for 
six  days,  April  15  to  20,  1950. 

The  Breaking  Point  played  in  the  Fox  Theatre, 
Inglewood,  for  eight  days,  October  4  to  11,  1950. 

Highway  301  played  in  the  Academy  Theatre  for 
7  days,  December  31,  1950,  through  January  6,  1951. 

Q.  Have  you  finished  the  situation  sheet  for 
1950?  A.    Yes,  sir. 

Q.  Will  you  turn  then  to  Exhibit  O  and  give  the 
title  of  the  Warner  Bros,  picture  and  the  date  it 
played  on  a  7  day  availability  in  a  Fox  house  in  the 
Inglewood  area. 

A.  All  right.  All  we  have  on  the  sheet  are  the 
pictures  that  played  in  our  theatres,  in  the  Fox  the- 
atres. 

Q.     I  understand  that. 
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A.  Storm  Warning  played  in  the  Academy  The- 
atre 7  days,  [851]  February  14  to  20,  1951. 

Strangers  on  a  Train  played  in  the  Academy  The- 
atre for  7  days,  July  25,  through  31,  1951. 

Fort  Worth  played  in  the  Fifth  Avenue  Theatre 
for  8  days,  July  31,  1951,  through  August  7,  1951. 

On  Moonlight  Bay  played  in  the  Academy  Thea- 
tre for  7  days,  August  15  to  21,  1951. 

Captain  Hornblower — I  think  the  title  was  Cap- 
tain Horatio  Hornblower — played  in  the  Academy 
Theatre  for  12  days,  opening  September  2,  1951, 
through  September  13,  1951. 

Jim  Thorpe  played  in  the  Academy  Theatre  for 
seven  days,  September  21  to  27,  1951. 

Force  of  Arms  played  in  the  Fifth  Avenue  Thea- 
tre for  nine  days,  October  3  through  October  12, 
1951. 

Painting  the  Clouds  played  in  the  Academy  Thea- 
tre for  7  days,  October  17  to  23rd. 

Q.  You  don't  need  to  read  anything  after  Sep- 
tember 1951.  If  you  have  read  all  up  to  that  date, 
that's  all  you  need  to  read  at  this  time. 

A.     All  right.  That's  all  there  are  for  that  date. 

Mr.  Johnston :  I  have  no  further  questions,  your 
Honor.  [852] 

Cross  Examination 
Q.     (By  Mr.  Mitchell) :     Now,  Mr.  Pirosh,  are 
you  familiar  with  the  manner  in  which  the  various 
distributors  licensed  their  7  day  rmi  or  runs  in  the 
Inglewood  area  in  1950  and  1951  f 
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A.     Yes.  I  ^Yas  familiar  with  it. 

Q.  For  instance,  we  have  had  testimony  here 
about  Loew's,  that  it  licensed  one  7  day  run  on  a  bid 
amongst  the  La  Tijera,  Fox  Inglewood,  United  Art- 
ists, Academy,  Fifth  Avenue,  and  after  the  Paradise 
came  into  existence,  the  Paradise.  Is  that  in  accord- 
ance with  your  recollection?  A.     Yes,  sir. 

Q.  Xow,  let's  take  Paramount.  Will  you  explain 
to  the  jury  how  many  7  day  runs  Paramount  offered 
in  that  area  and  how  it  went  about  selecting  the  the- 
atres in  which  they  would  run? 

Mr.  Corinblit:  Now,  just  a  minute,  your  Honor. 
I  ol)ject  to  the  question  insofar  as  it  asks  how  Para- 
mount made  the  selection  of  the  theatres  to  be 
played  as  being  without  foundation.  Mr.  Pirosh 
would  know  Fox's  point  of  view,  but  certainly  not 
Paramount 's. 

Mr.  Mitchell :  He  knows  what  went  on  in  Ingle- 
wood,  your  Honor.  He  was  an  active  bidder. 

Mr.  Corinblit:  What  went  on  is  one  thing,  but 
what  went  on  at  Paramount  is  another  thing.  [853] 

The  Court:    Read  the  question. 
(Question  read.) 

The  Court :    Overruled,  if  you  know. 

The  Witness:  Yes,  sir.  Paramount  did  a  lot  of 
experimentation 

The  Court :  No,  that  is  not  the  question.  Answer 
the  question.  How  many  runs  did  Paramount  au- 
thorize. 

Mr.  Mitchell:    What  he  wants  you  to  say  is  how 
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they  did  it  first,  and  how  they  did  it  second,  if  there 

was  more  than  one  way. 

The  Witness:  Paramount  for  a  considerable  pe- 
riod, for  some  time  during  this  period,  drew  an 
imaginary  line  through  the  Westchester-Inglewood 
competitive  area  and  offered  to  license  two  runs  on 
the  7  day  availability,  and  they  said  that  the  thea- 
tres which  were  east  of  the  imaginary  line  could 
bid  for  a  run  and  the  theatres  that  were  west  of 
this  line  could  bid  for  a  i^m.  [854] 

Q.  So  that  there  would  be  two  7-day  runs  in  the 
Inglewood-Westchester  area  playing  day  and  date? 

A.     That  is  correct. 

The  Court :    Irrespective  of  competition  ? 

The  Witness:  That  is  what  Paramount  tried 
to  do. 

Q.  (By  Mr.  Mitchell)  :  Was  this  by  bidding  in 
these  respective  areas  with  the  imaginary  line  di- 
viding them  ?  A.     Yes,  it  was  by  bidding. 

Q.  All  right.  Now,  we  have  two — we  have  Para- 
mount offering  two  7-day  runs  in  the  area  to  play 
day  and  date. 

Now,  which  theatres  did  Paramount  allow  to  bid 
for  one  of  the  runs? 

A.  Well,  one  of  the  runs  was  between  the  La 
Tijera  Theatre,  the  Paradise  Theatre,  the  Fox  The- 
atre, the  United  Artists  Theatre  and  possibly  the 
Ritz  Theatre  was  being  offered  a  chance  to  bid. 

Q.     The  Ritz  was  a  small  theatre  in  Inglewood? 

A.     Small,  insignificant  theatre. 

For  the  other  run  Paramount  was  bidding  among 
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the  Southside  Theatre,  Academy,  the  Fifth  Avenue 

and  I  believe  at  one  time  for  the  Rio  Theatre  was 

bidding. 

Q.  All  right.  Just  so  we  can  understand  what 
Paramount  was  doing  do\^Ti  there,  they  offered  these 
two  day  and  date  runs  on  a  bid  and  suppose  the 
Academy  bids  the  highest  in  its  area,  it  gets  the 
run?  [855]  A.     Yes. 

Q.  All  right.  Now,  suppose  the  Paradise  bids 
the  highest  in  its  area  ? 

A.  According  to  Paramount  they  would  license 
the  Academy  and  the  Paradise  to  play  day  and  date. 

Q.  Were  you  willing  to  play  day  and  date  in  that 
manner?  A.     No. 

Q.     You  wouldn't  buy  the  picture? 

A.  I  didn't  want  to  buy  the  pictures  because  we 
considered  the  Paradise  Theatre  and  the  La  Tijera 
Theatre  and  the  United  Artists  and  Fox  in  down- 
town Inglewood  were  competitive  to  the  Academy 
Theatre. 

Q.  Let  us  take  somebody  like  the  Southside. 
Supposing  in  this  western  area  which  you  say  con- 
sisted of  the  Academy  and  the  Rio  and  the  Imperial 
and  the  Southside,  suppose  the  Southside  were  the 
highest  bidder  under  the  Paramount  plan  and  then 
suppose  in  its  area  that  the  Paradise  was  the  high- 
est bidder,  would  it  be  able  to  play  day  and  date 
with  the  Southside?  A.    Yes,  sir. 

Q.    All  right.  Now,  that  went  on  for  a  while  ? 

A.    That  is  right. 

Q.    Is  that  what  you  call  experimenting? 
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A.    Yes,  sir,  it  certainly  was  experimenting.  [856] 

Q.  All  right.  Did  Paramount  do  some  more  ex- 
perimenting? A.     Yes,  sir. 

Q.     What  did  they  do  next? 

A.     Well,  they  developed 

Q.     This  was  all  in  1950  and  1951? 

A.     Yes,  sir. 

Q.    All  right. 

A.  They  developed  what  they  called  a  circle 
plan  whereby  they  drew  a  circle  around  each  thea- 
tre and  in  that  circle  were  included  theatres  that 
Paramount  said  were  in  substantial  competition  to 
that  particular  theatre. 

They  had  a  series  of  circles  which  intersected  one 
and  another.  The  highest  bidder  in  the  entire  area, 
in  the  Westchester-Inglewood  area  was  awarded  the 
picture. 

They  were  offering  two  runs  to  be  played  on  a  day 
and  date  exhibition.  If  the  second  highest  bid  was 
not  in  the  same  competitive  area  that  Paramount 
had  laid  down  as  the  highest  bid,  those  two  theatres 
were  offered  the  picture. 

Q.  All  right.  Now,  that  abstractly  may  sound 
complex,  but  I  think  if  we  get  down  to  talking  about 
theatres,  it  becomes  not  too  complex. 

Suppose  the  Southside  Theatre  were  to  offer  the 
highest  bid  in  the  entire  Inglewood-Westchester 
area  to  Paramount  ?  A.    Yes,  sir.  [857] 

Q.     That  theatre  would  get  the  bid? 

A.     That  is  right. 

Q.     All  right.   Now,   what  over  on  the   western 
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side  —  Southside    is    on    the    eastern    side    of    the 

Inglewood-Westehester  area  1 

A.     That  is  right. 

Q.  All  right.  Now,  a  way  over  on  the  western 
side  is  the  Paradise.  Supposing  the  Paradise  had 
put  in  the  second  highest  bid  under  the  Paramount 
plan?  A.    He  would  get  the  picture. 

Q.  So  then  the  Paradise  would  play  day  and 
date  with  the  Southside  ?  A.    Yes,  sir. 

Q.  All  right.  Now,  under  this  same  Paramoimt 
plan,  supposing  the  Academy  were  to  make  the 
highest  bid  in  the  eastern  part  of  the  Inglewood- 
AVestchester  area  and  supposing  you  were  willing 
to  waive  the  clearance  which  you  thought  you  ought 
to  have,  then  if  the  Paradise  made  the  second  high- 
est bid,  could  it  play  the  picture  ? 

A.    Yes,  sir. 

Q.    Day  and  date  with  the  Academy? 

A.    Yes,  sir. 

Q.  All  right.  Let  us  go  on  into  Inglewood.  Sup- 
posing the  United  Artists  Theatre  made  the  highest 
bid  in  this  area,  it  would  get  a  run?  [858] 

A.    Yes,  sir. 

Q.  And  then  there  was  a  second  day  and  date 
run  and  suppose  the  Paradise  made  the  highest  bid, 
second  highest  bid  in  the  area,  could  it  play  day  and 
date  with  the  United  Artists  Theatre  under  the 
Paramount  plan? 

A.     Under  the  Paramount  plan,  it  could,  yes,  sir. 

Q.  All  right.  Now,  supposing  the  La  Tijera  The- 
atre, some  two  miles  distant  from  the  Paradise, 
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were  to  make  the  highest  bid  in  the  Inglewood- 
Westchester  area,  would  the  Paradise  then  play,  if 
it  made  the  second  highest  bid,  could  it  play  day 
and  date  with  the  La  Tijera?  A.    No,  sir. 

Q.     Go  ahead. 

A.  Paramount  considered  the  La  Tijera  Theatre 
as  the  only  bidding  theatre  at  this  time  in  the  entire 
area  which  could  take  clearance  on  the  Paramount 
pictures  over  the  Paradise  Theatre  and  if  any  of 
the  other  theatres  in  Inglewood,  the  Academy  or 
United  Artists  or  Southside  received  the  picture 
and  the  Paradise  was  the  next  highest  bidder,  the 
Paradise  could  play  the  picture  day  and  date. 

Q.  So  with  respect  to  Paramount  pictures  all 
Mr.  Schreiber  had  to  do  to  play  day  and  date  with 
the  other  theatres  in  the  Inglewood  area  was  to  put 
in  the  second  highest  bid  except  for  the  La  Tijera? 

Mr.  Corinblit:  Object  to  the  question  as  calling 
for  [859]  a  conclusion  of  the  witness. 

The  Court:    Objection  overruled. 

The  Witness :    That  is  correct. 

Q.  (By  Mr.  Mitchell)  :  Now,  how  did  Warner 
Bros,  go  about  licensing  its  7-day  availability  or 
availabilities?  Before  I  ask  you  that  question — let 
me  withdraw  that. 

You  used  the  word  "clearance"  in  the  Paramount 
plan.  Was  there  really  any  clearance  involved  in 
the  Paramount  plan? 

A.  There  was  no  clearance.  There  was  a  priority 
of  run. 

Q.     I  think  you  will  have  to  explain  that,  what 
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you  mean  by  clearance  as  distinguished  from  prior- 
ity of  run. 

A,  All  right.  Clearance  is  a  term  used  in  the  mo- 
tion picture  industry,  in  the  theatre  business,  to  de- 
note the  lapse  of  time  after  the  completion  of  a  run 
before  the  next  run  in  the  competitive  area  can  play 
the  picture. 

Q.     Is  it  an  agreement  with  the  prior  exhibitor? 

A.  The  distributor  in  licensing  a  picture  says  to 
Loew's  State  Theatre,  tells  Loew's  State  Theatre 
that  if  you  play  this  picture  no  theatre  in  Ingle- 
wood,  for  example,  can  play  this  picture  until  7 
days  after  the  completion  of  your  run.  That  is 
where  the  term  that  you  have  heard  "7-day  avail- 
ability" comes  from. 

Q.     Now,  that  is  what  you  call  clearance  ?  [860] 

A.  And  that  is  clearance,  the  number  of  days — 
whether  it  is  7  days  over  Inglewood  or  21  days  be- 
fore the  Fairfax  Theatre  can  play  the  picture  or  the 
Baldwin  Theatre. 

Priority  of  run  merely  means  that  the  theatre 
buying  the  picture  or  licensing  the  prior  run  has  the 
right  to  play  the  picture  before  the  next  theatre. 

In  Inglewood,  where  Paramount  was  licensing  the 
7-day  availability  and  14-day  availability,  if  the  La 
Tijera  Theatre  bought  the  7-day  availability  they 
play  it  the  7  days  and  the  day  after  they  finish  it 
could  open  in  the  Fox  Theatre  or  the  Pradise  The- 
atre or  any  other  theatre. 

The  La  Tijera  would  have  the  prior  or  earlier  run 
but  would  be  allowed  no  days  of  clearance — l^lank 
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days  when  nobody  in  the  area  was  playing  the  pic- 
ture. 

Q.  No  lapse  of  time  between  the  completion  of 
the  La  Tijera  run  and  the  commencement  of  some 
other  theatre  playing  it  ? 

A.  The  La  Tijera  would  complete  the  run  on 
Tuesday  night  and  it  would  open  Wednesday  at 
noon  at  the  Fox  Theatre  or  United  Artists  Theatre. 

Q.  Paramount  was  also  offering  two  14-day  runs 
in  the  area  ?  A.     That  is  correct. 

Q.  Which  would  start  immediately  after  the 
completion  of  the  7-day  runs  *?  [861] 

A.  Well,  it  would  start  after  7  days  of  the  7-day 
run. 

Q.     Don't  the  7-day  runs  usually  run  7  days? 

A.  Well,  usually,  but  sometimes  they  were  held 
over  and  in  that  case  the  14-day  availability  thea- 
tres may  be  overlapping  the  run  in  the  first  theatre. 

Q.  The  14-day  availability  might  be  playing  day 
and  date  ?  A.     That  is  correct,  sir. 

Q.  All  right.  Now,  I  Avould  like  to  ask  you  how 
Warner  Bros,  licensed  its  7-day  availability  or 
availabilities  in  the  Inglewood- Westchester  area? 

A.     Well,  Warner  Bros,  throughout 

Q.     This  is  in  1950  and  '51. 

A.  Yes,  sir.  Warner  Bros,  throughout  the  period 
in  question  licensed  their  pictures  without  formal 
competitive  bidding  on  a  basis  of  negotiating  com- 
petitively orally  with  the  various  exhibitors  and 
merchandising  each  picture  to  their  best  advantage. 

Warner  Bros.,  if  they  thought  that  they  were  bet- 
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ter  o:ff  on  a  picture  playing  two  theatres  than  one 

theatre,  they  would  offer  two  runs. 

Q.     Day  and  date? 

A.  Day  and  date.  If  they  thought  that  this  pic- 
ture was  good  enough  so  that  they  could  get  good 
film  rental  from  three  theatres  in  this  area,  which 
were  reasonably  far  apart,  [862]  they  would  license 
three  runs  and  maybe  they  went  beyond  that.  I  don't 
recall  whether  they  went  beyond  or  not,  but  I  know 
they  did  have  some  pictures  play  one  run  and  some 
two  day  and  date  and  some  pictures  three  day  and 
date  during  this  period. 

Mr.  Corinblit:  Your  Honor,  I  would  like  to 
move  to  strike  the  portion  of  the  answer  beginning 
with  the  words  "they  thought."  The  witness  can 
testify  as  to  what  he  knows  and  how  he  dealt  with 
them,  certainly,  but  not  what  Warner  thought  about 
the  matter. 

The  Court :    It  may  go  out. 

Mr.  Mitchell:  I  don't  know  what  is  going  out  and 
what  is  left  in. 

Q.  Let  me  ask  the  question  again.  What  did 
Warner  Bros,  do?  You  may  have  to  repeat  what 
you  have  said,  but  what  did  Warner  Bros,  do  in  the 
Inglewood-Westchester  area  with  respect  to  the 
7-day  availability  or  availabilities? 

A.  Warner  Bros,  were  not  negotiating  by  bid- 
ding competitively  on  the  formal  competitive  bid- 
ding system.  They  were  negotiating  competitively 
among  the  various  theatres  for  each  picture  indi- 
vidually and  Warner  Bros,  would  decide  how  many 
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runs  they  were  going  to  offer  on  an  individual  pic- 
ture. Perhaps  one  run  in  the  entire  area,  perhaps 
two  runs,  perhaps  three  runs. 

They  approached  the  various  exhibitors  and  said 
that  [863]  such  and  such  a  picture  is  available  on 
such  and  such  a  date  and  I  am  going  to  serve  one 
run  or  two,  or  whatever  the  case  might  have  been, 
and  what  do  you  Avant  to  offer  for  the  picture. 

The  exhibitors  would — I  don't  know  about  the 
other  exhibitors,  but  my  company  would  make  an 
offer  in  the  theatre  in  which  we  wanted  to  play  the 
picture  and  sometimes  we  got  the  picture  and  some- 
times we  didn't  get  it.  [864] 

Q.  All  right.  Now,  in  this  same  competitive  area 
in  1950  and  1951,  on  the  7  day  availability  or  avail- 
abilities, how  was  Universal  offering  its  pictures? 

A.  Well,  Universal  had  a  little  different  system. 
Universal  at  that  time  was  licensing  two  runs  in  a 
— a  maximum  of  two  runs  in  this  Westchester- 
Inglewood  competitive  area.  Universal  would  ask 
for  competitive  bids,  for  the  highest  bids,  and  after 
the  bids  were  received  by  Universal,  one  theatre 
would  be  awarded  the  picture. 

Universal  would  then  negotiate  with  the  remain- 
ing theatres  in  the  area,  in  the  Inglewood- 
Westchester  area,  and  license  another  run  which  in 
their  opinion  would  not  conflict  or  be  a  minimum  of 
conflict  mth  the  highest  bidder. 

They  would  not,  for  example,  if  the  United  Art- 
ists Theatre  received  the  picture,  license  a  run  to 
the  Fox  theatre,  which  is  only  a  block  or  so  away, 
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I   Theatre,  or  another  theatre  which  they  thought  was 
a  pretty  good  distance  away. 

Q.  So  that  if  Universal  were  to  license  its  pic- 
tures to  the  Southside  as  the  winning  bidder,  then 
the  second  Universal  run  would  be  available  to  the 
Paradise  if  it  would  offer  the  most  money? 

Mr.  Corinblit :  Just  a  minute,  your  Honor.  I  will 
object  to  that  question  because  the  witness  doesn't 
know  whether  it  would  be  available  to  the  Paradise. 
We  are  discussing  [865]  now  only  what  Universal 
does,  but  he  cannot  say  what  Paradise  does. 

Mr.  Mitchell:  I  am  not  asking  what  Paradise 
does.  I  am  asking  if  under  the  plan,  could  Paradise, 
if  he  offered  more  money,  play  day  and  date  with 
the  Southside. 

The  Court:    Overruled. 

Q.     (By  Mr.  Mitchell) :    What  is  the  fact? 

A.  As  I  understood  the  Universal  plan,  the 
Paradise  Theatre  could  have  played  the  run  with 
the  Southside  if  they  had  offered  Universal  enough 
money. 

Q.  What  kind  of  pictures  in  terms  of  quality 
was  Universal  making  in  those  days,  1950  and  1951  ? 

A.  Well,  Universal  was  making  only  fair  pic- 
tures at  that  time.  They  did  not  spend  as  much 
money  on  the  pictures  as  companies  like  Paramount 
or  Metro  or  Warner  Bros.  They  generally  didn't 
have  as  popular  stars  in  them,  Clark  Gables,  and  so 
forth.  Overall,  their  product  was  what  I,  as  an  ex- 
hibitor, would  say  was  just  fair  product,  and  it  was 
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not  topflight  motion  picture  entertainment,  or  at 
least  it  didn't  sell  a  lot  of  tickets  compared  to  those 
released  by  some  of  the  other  companies. 

Q.  On  the  7  day  availability,  where  did  you  play 
Universal  product,  the  top  or  the  lower  half  of  a 
double  bill? 

A.  Well,  we  played  a  number  of  Universal  pic- 
tures in  [866]  our  theatres  as  the  top  pictures,  fre- 
quently not  because  we  wanted  to  but  because  it  was 
the  best  that  was  available  for  us  at  the  time  after 
the  other  pictures  were  sold. 

Q.  Did  you  play  any  at  the  lower  half  of  a  dou- 
ble bill? 

A.     I  am  sure  that  we  did,  yes,  sir. 

Q.  And  Twentieth  Century-Pox  during  this  pe- 
riod, how  did  it  sell  its  7  day  availabilities  ? 

A.  Twentieth  Century-Pox  during  this  period 
sold  its  pictures  to  our  theatres,  to  the  National 
Theatres. 

Q.     To  their  own  theatres? 

A.     They  owned  the  company. 

Q.  Now,  with  respect  to  Los  Angeles  first  run 
during  this  period  of  time,  Mr.  Hickey  has  told  us 
how  Loew's  pictures  were  generally  licensed  first 
run  Los  Angeles  during  this  period  of  time. 

How  were  Paramount  pictures  generally  licensed 
first  run  during  this  period  of  time  ? 

A.     During  this  period  of  time 

Q.     1950  and  1951. 

A.  I  think  throughout  the  period  Paramount 
was  licensing  its  pictures  to  the  Paramount  Theatre 
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downtown,  Los  Angeles,  and  to  the  Paramount  The- 
atre in  Hollywood. 

Q.     Who  operated  those  theatres? 

A.  Well,  Marco  Wolff,  and  I  think  some  part- 
ners, some  [867]  associates. 

Q.  The  same  Marco  Wolff  that  was  buying  pic- 
tures for  a  while  for  the  Paradise? 

A.     Yes,  sir,  the  same  Marco  Wolff. 

Q.  Do  you  know  what  his  arrangement  was  with 
Paramount  ? 

A.     It  was  a  franchise  arrangement.  He  had  a 

franchise  giving  him — a  franchise  which  Paramount 

had   granted   to   his   company,   granting  them   the 

j  right  to  play  the  Paramount  pictures  first  run  in 

J  the  city  of  Los  Angeles. 

'       Q.    Under  that  franchise  did  Marco  claim  clear- 
ance over  other  theatres  in  the  Los  Angeles  area  ? 

Mr.  Corinblit:  Now,  your  Honor,  we  are  asking 
the  witness  what  someone  else  claimed  under  a 
franchise. 

Mr.  Mitchell:    He  knows. 

Mr.  Corinblit:  I  object  to  that  as  being  without 
foundation  and  calling  for  a  conclusion  of  the  wit- 
ness. 

The  Court:  The  question  is,  did  Marco  claim  to 
have  preference.  The  witness  is  not  asked  what  the 
situation  was.  He  is  asking  what  Marco  claimed. 

Mr.  Corinblit:    Yes,  sir. 

The  Court :  If  he  knows  what  Marco  claimed,  he 
can  answer. 
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Q.  (By  Mr.  Mitchell):  Did  Marco  ever  make 
the  claim  to  you"? 

Mr.  Corinblit:  That  is  a  perfectly  proper  ques- 
tion. [868] 

The  Witness:    Marco  had  clearance. 

Q.  (By  Mr.  Mitchell)  :  Did  he  ever  make  the 
claim  to  you  ?  A.    Yes,  sir. 

Q.     Tell  us  what  he  claimed. 

A.  Marco  claimed  the  pictures  could  not  open  in 
Inglewood,  for  examxole,  until  7  days  after  the  com- 
pletion of  their  run  in  the  Paramount  Theatres 
downtown  and  in  Hollywood  or  in  any  other  towns 
surrounding  Los  Angeles,  such  as  Pasadena  or 
Glendale  and  the  like. 

I  know  that  this  is  true  because  if  we  wanted  to 
play  a  Paramount  picture  in  three  or  four  days 
after  the  closing  in  the  Paramount  Theatres,  Mar- 
co's theatres,  I  would  have  to  call  Mr.  Wolff  and 
ask  him  to  give  me  a  waiver  of  clearance  so  that  I 
could  open  the  picture  in  Inglewood,  say,  or  in 
Pasadena  on  Sunday,  instead  of  the  following  Wed- 
nesday. 

I  knew  I  had  to  do  that  because  I  was  told  by  the 
local  people  working  for  the  local  Paramount  ex- 
change that  if  I  wanted  to  get  the  picture  early,  I 
would  have  to  secure  waiver  of  clearance  from  Mr. 
Marco  Wolff. 

Q.    Who  were  the  local  people  who  told  you  that  ? 

A.  Mr.  George  Smith,  Mr.  Al  Taylor,  the  book- 
ing people  I  talked  to. 

Q.     This  was  in  1950  and  1951  % 
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A.    Yes,  sir.  [869] 

Q.  What  did  they  say  to  you  in  respect  to  this 
clearance  ? 

A.  They  said  it  was  in  the  franchise  and  that 
they  could  not  grant  a  clearance  break  because  they 
were  prohibited  from  doing  it  by  the  terms  of  the 
franchise. 

Q.  All  right.  Do  you  know  how  long  Paramount 
continued  to  serve  pictures  to  Marco  in  the  Para- 
mount Downtown  and  Paramount  Hollywood  The- 
atres ? 

A.  I  think  that  the  franchise  expired  some  time 
in  1952. 

Q.  You  were  asked  by  Mr.  Corinblit  about  how 
Paramount  has  played  its  pictures  since  that  time, 
if  it  has  played  its  pictures  first  run  in  Los  Angeles 
in  a  number  of  different  ways.  Just  tell  us  how 
Paramount  has  been  playing  its  first  run  pictures 
after  the  franchise  expired? 

A.  After  the  franchise  expired  Paramount  de- 
cided that  they  would  offer  some 

Q.  He  won't  let  you  say  about  what  Paramount 
decided.  There  will  be  an  objection  to  that.  Just  say 
what  Paramount  did. 

A.  Well,  Paramount  offered  a  number  of  its 
pictures  for  exhibition,  for  simultaneous  exhibition 
in  seven  areas  in  and  about  the  city  of  Los  Angeles. 

Q.     On  bidding? 

A.    Yes,  sir.  I  was  getting  to  that.  [870] 

Q.    Okay.  Go  ahead.  Excuse  me. 

A.     They  offered  a  nm  in  downtown  Los  Angeles, 
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one  on  Hollywood  Boulevard,  one  in  the  San  Ga- 
briel Valley,  including  Pasadena  and  El  Monte,  and 
so  on,  one  in  the  Westchester-Inglewood-Redondo 
area,  one  in  the  Huntington  Park  and  Southwestern 
area,  and  one  in  the  western  end  of  greater  Los  An- 
geles, Westwood,  Santa  Monica,  and  so  on. 

In  each  of  these  areas  when  Paramount  first 
started  the  plan,  I  can  speak  for  our  o^vn  theatres, 
we  received  a  letter  from  Paramount  asking  us  if 
we  were  interested  in  bidding  for  the  pictures  in 
that  particular  area. 

Paramount  continued  that  plan  on  a  number  of 
their  pictures  for  several  years,  and  in  the  course 
of  the  last  year,  some  time  within  the  last  year,  they 
increased  the  number  of  areas  on  day  and  date  runs 
from  seven  to,  I  believe,  11,  but  more  and  more  in 
the  past  two  years,  at  least.  Paramount  has  offered 
their  pictures  to  one  theatre  for  a  so-called  show 
case  run.  I  think  that  more  than  half  of  the  Para- 
mount pictures  which  have  been  released  in  the  last 
year  have  played  first  run  Los  Angeles  in  one  the- 
atre only,  and  then  after  the  one  theatre  would  play, 
they  would  offer  it  to  theatres  on  a  subsequent  run 
availability. 

Q.     On  these  multiple  nms? 

A.  Yes.  After  the  first  run  they  would  go  into 
the  multiple  run.  [871] 

Q.  Now,  Warners  during  the  period  1950-1951 
were  licensing  their  first  run  pictures  to  their  own 
theatres.  I  think  we  have  had  evidence  of  that. 

A.    Yes,  sir. 
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Q.  The  Warner's  Downtown,  Warner's  Holly- 
wood, and  the  Warner's  Wiltern,  is  that  right "? 

A.     That  is  right. 

Q.    How  long  did  that  continue,  do  you  know  1 

A.  I  think  that  continued  until  about  1953,  and 
I  believe  in  1953  they  opened  or  put  Cinerama  into 
the  Warner's  Theatre  in  Hollywood. 

Q.     That  has  been  playing  ever  since  ? 

A.    Yes,  sir. 

Q.    Either  that  or  Cinerama  Holiday? 

A.    Yes,  sir. 

Q.     Is  that  any  kind  of  a  show  case  run  ? 

A.  Well,  I  think  that  the  Cinerama  is  the  out- 
standing example  of  a  show  case  run  that  I  have 
ever  seen  in  this  business.  Cinerama  is  playing,  I  be- 
lieve, in  only  about  15  cities  in  the  United  States 
today.  It  has  run  for  a  year  and  a  year  and  a  half 
and  as  high  as  two  years  in  one  town,  and  it  is  not 
permitted,  the  people  who  own  Cinerama  will  not 
sell  it  today  after  it  has  been  running  in  this  theatre 
for  so  long  in  Hollywood,  to  a  theatre  in  San  Diego 
or  to  a  theatre  in  Phoenix,  Arizona.  They  feel  that 
they  are  better  off — well,  I  better  take  that  back. 

Q.  He  will  object  to  that.  Just  say  what  they 
did. 

A.  In  my  opinion  the  people  who  have  used 
Cinerama  have  used  outstanding  showmanship  in 
achieving  the  results  that  they  have  and  I  person- 
ally lay  the  success  of  the  thing  to  the  way  it  was 
handled. 

Q.     To  what? 
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A.     To  the  way  in  which  it  has  been  handled. 

Q.  How  has  Warner  Bros,  been  licensing  its 
regular  run  of  feature  pictures  since,  say,  1953  *? 

A.  Well,  Warner's  have  used  several  different 
methods  of  distribution  on  their  very  best  pictures. 

They  have  played  pictures  like  Mr.  Roberts  and 
Battle  Cry  and  currently  the  Moby  Dick.  They 
have  played  the  pictures  either  in  one  theatre  ex- 
clusively, a  showcase  run,  only  one  theatre  in  the 
entire  Metropolitan  area  or  in  three  theatres. 

They  have  played  a  number  of  their  pictures, 
generally  the  inferior  ones,  in  the  so-called  multiple 
run  where  it  is  scattered  all  over  the  county. 

Q.  Did  Warner  Bros,  at  some  time  during  this 
period  dispose  of  its  theatre  interests  ? 

A.    Yes.  They  have  disposed  of  their  theatre  in- 
terests but  I  don't  know  when.  [873] 
*  *  *  *  * 

Q.  (By  Mr.  Mitchell) :  Mr.  Pirosh,  yesterday 
you  testified  that  after  the  expiration  of  the  Para- 
mount franchise.  Paramount  on  first  run  Los  Ange- 
les established  some  seven  runs  and  then  played 
some  of  its  pictures  in  that  sort  of  a  multiple  run, 
and  you  said  played  most  of  its  pictures  on  a  show 
case  basis  in  a  single  theatre. 

With  respect  to  the  period  of  1952  and  1953  on 
Paramount  [878]  pictures  and  the  period  1954  and 
1955  and  now,  was  there  a  difference  in  the  caliber 
of  Paramount  pictures'? 

Mr.  Corinblit :    I  object  to  that,  your  Honor. 

The  Court :    You  mean  the  quality  ? 
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Mr.  Mitchell :    The  quality. 

Mr.  Corinblit:  I  object  to  that,  your  Honor,  un- 
less we  have  a  definition  of  what  Mr.  Mitchell  is 
driving  at  by  caliber  or  quality. 

The  Court:  We  had  testimony  from  MGM  the 
other  day  that  they  made  the  best  pictures,  and  I 
]U'esume  from  a  quality  standpoint.  Overruled. 

The  Witness :  Well,  the  only  yardstick  that  I  can 
use  as  to  quality  is  the  amount  of  business  the  pic- 
tures did  at  the  box  office.  I  would  say  that  in  the 
last  three  years,  with  the  exception  of  a  few  recent 
months,  Paramount  pictures  in  1953,  1954  and  1955 
were  better  than  the  x>ictures  they  had  been  releas- 
ins^  immediately  prior  to  that  time. 

Q.  (By  Mr.  Mitchell) :  All  right.  Now,  with  re- 
spect to  these  better  Paramount  pictures,  how  had 
Paramoimt  been  releasing  them  first  run? 

A.  The  great  majority  of  their  quality  pictures 
have  been  exhibited  first  rim  in  the  Los  Angeles 
metropolitan  area  in  one  theatre. 

Q.     Can  you  give  me  some  examples? 

A.  Yes.  Shane  played  first  run  in  the  Chinese 
Theatre.  [879] 

A  Place  in  the  Sun  and  Come  Back  Little  Sheba 
played,  I  think,  in  the  Fine  Arts  Theatre. 

Proud  and  Profane  is  currently  playing  in  the 
Four  Star  Theatre. 

The  Hollywood  Paramount  Theatre  is  currently 
playing  That  Certain  Feeling,  a  Bob  Hope  picture. 

Their  next  attraction  in  August  is  War  and 
Peace. 
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Then  Ten  Commandments 


Q.    Where  will  War  and  Peace  play? 

A.    In  the  Plollywood  Paramomit  Theatre. 

The  Ten  Commandments  is  licensed  to  Warner's 
Beverly  Theatre  to  open  this  November  on  an  ex- 
clusive run.  [880] 

Q.    How  about  the  picture  Rose  Tattoo? 

A.  The  Rose  Tattoo  played  in  Warners'  Bev- 
erly Theatre. 

Q.     How  about  Bing  Crosby's  Little  Boy  Lost? 

A.  The  Little  Boy  Lost  played  in  the  Wilshire 
Theatre;  and,  I  think,  Stalag  17  for  which  Bill 
Holden  received  an  Academy  award,  that  played  in 
the  Wilshire  Theatre. 

Q.  Some  of  these  others  were  involved  in  the 
Academy  awards.  What  about  Rose  Tattoo  ? 

A.  Miss  Magnani  received  the  Academy  award, 
Although  I  never  knew  why. 

Q.     How  about  Come  Back,  Little  Sheba  ? 

A.  Come  Back,  Little  Sheba  was  an  Academy 
award  picture. 

Q.    Was  Place  in  the  Sun  also  involved  in  that? 

A.  Place  in  the  Sun — I  think  the  director  re- 
ceived the  Academy  award  for  the  best  direction, 
but  I  am  not  positive. 

Q.  Loew's  has  very  recently  been  engaged  in 
selling  at  least  some  of  its — licensing  at  least  some 
of  its  pictures  on  a  multiple  first  run.  How  are  the 
recent,  1955  and  1956,  Ijocw's  pictures  in  terms  of 
quality  in  comparison  with  the  past  ? 
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A.  Well,  Loew's  started  this  releasing  of  some 
of  their  pictures  on  this  so-called  multiple  first  run 
in  May  of  1955. 

Since  that  time  the  three  best  box-office  pictures 
they  have  had  were  Guys  and  Dolls,  I'll  Cry  to- 
morrow, and  the  coming  [881]  High  Society  which 
has  Bing  Crosby,  Frank  Sinatra,  and  Grace  Kelly. 

High  Society  is  going  to  open  in  the  Pantages 
Theatre  in  Hollywood  very  soon  on  an  exclusive 
run. 

Incidentally,  I  heard  Mr.  Hickey  say  the  other 
day  how  much  more  they  spent  for  advertising  than 
they  received  in  film  rental  on  these  showcase  runs, 
but  I  know  for  a  fact  that  Metro  received  enormous 
film  rentals  on  both  Guys  and  Dolls  and  I'll  Cry 
Tomorrow  on  their  showcase  runs,  for,  far  surpass- 
ing the  advertising  money  they  spent.  It  was  a 
profitable  engagement  for  Loew's. 

Q.     Other  than  these  showcase 

Mr.  Corinblit :  Just  a  minute,  Mr.  Mitchell.  May 
I  move  to  strike  the  answer,  your  Honor,  the  por- 
tion of  the  answer  stating  that  they  were  profitable 
engagements  for  Loew's.  No  foundation  laid. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Mitchell) :  I  asked  you  about  the 
quality  of  Loew's  pictures  generally  in  the  last  year. 
You  spoke  of  these  three  pictures  that  are  being 
showcased.  What  is  the  quality  generally  of  Loew's 
pictures  ? 

A.    The  box-office   performance   of   Loew's   pic- 


726       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Bert  Pirosh.) 

tures  in  the  last  year  has  not  been  up  to  the  stand- 
ard of  Metro-Goldwyn-Mayer  pictures  in  the  past. 

Q.  Since  Twentieth  Century-Fox  disposed  of  its 
theatre  [882]  interests,  which  it  has  been  stipulated 
was  in  September  1952,  how  has  Twentieth  Century- 
Fox  licensed  its  first  run  Los  Angeles'? 

A.  They  have  licensed  their  run-of-the-mill  or 
mediocre  pictures  generally  to  four  theatres  in  vari- 
ous districts — Downtown,  Hollywood,  the  Wilshire 
district  and  the  Westchester-Inglewood  district — in 
each  district  on  a  competitive  bidding  basis. 

On  a  number  of  their  fair  pictures  they  have 
licensed  one,  two,  and  maybe  three  pictures  on  the 
so-called  multiple  run  with  theatres  and  drive-ins 
all  over  the  county.  [883] 

Q.  What  do  you  think  of  the  relative  advantages 
and  disadvantages  of  show  case  first  run  exhibition 
in  one  or  two  theatres  as  opposed  to  multiple  runs 
where  they  play  day  and  date  in  the  suburban 
cities  like  Inglewood,  and  so  on? 

Mr.  Corinblit:  We  will  object  to  that  question, 
your  Honor. 

The  Court:     Overruled. 

The  Witness:  Well,  I  would  say  that  that  de- 
pends on  the  quality  of  the  picture.  When  I  speak 
of  quality,  again  I  am  speaking  of  the  box  office 
potential.  We  run  a  business  to  try  to  make  money, 
and  motion  pictures  are  made  in  the  hope  that  the 
man  who  made  the  picture  will  make  money. 

With  the  pictures  that  do  good  business,  in  my 
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opinion,  the  distributor  is  far  better  off  releasing 
the  picture  in  this  Los  Angeles  metropolitan  area 
in  one  theatre.  There  are  a  number  of  reasons  why 
I  feel  that  way. 

First  of  all,  there  is  the  angle  of,  the  commercial 
angle,  the  dollars  and  cents  to  the  distributor. 

Twentieth  Century-Fox,  for  example,  received 
over  a  quarter  million  dollars  in  film  rental  from 
the  Chinese  Theatre  on  The  Robe,  on  one  picture. 

I  was  told  by  the  Metro  people  that  they  received 
well  over  $100,000  in  the  Four  Star  Theatre  on  I'll 
Cry  Tomorrow. 

I  know  that  in  the  Fine  Arts  Theatre  on  a  [884] 
picture  like  Red  Shoes,  a  picture  that  was  made  in 
England,  the  action  took  place  in  France,  a  ballet 
picture,  we  paid  in  the  neighborhood  of  $150,000 
film  rental  in  the  little  Fine  Arts  Theatre  on  Wil- 
shire  Boulevard. 

Now,  as  far  as  the  value  of  the  picture  in  the 
entire  territory  served  out  of  the  Los  Angeles  ex- 
change area,  which  includes  the  state  of  Arizona  and 
all  of  Southern  California  and  part  of  Nevada,  it 
has  been  my  experience  that  the  pictures  which  have 
been  played  first  run  in  a  show  case  generally  do 
far  better  than  the  pictures  which  are  thrown  into 
10  or  15  theatres,  and  are  in  and  out  in  one  week 
or  two  weeks.  I  think  there  are  a  lot  of  reasons 
for  that. 

First  of  all,  with  a  picture  like  The  King  and  I, 
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for  example,  which  is  currently  playing  in  the 
Chinese  Theatre,  The  King  and  I  will  be  played  in 
the  Chinese  Theatre,  the  only  theatre  in  Los  An- 
geles County  playing  it,  for — I  better  withdraw  the 
County — in  the  metropolitan  Los  Angeles  area  play- 
ing it,  for  a  period  of  eight  or  nine  or  ten  or  twelve 
weeks.  Nobody  knows  yet  because  the  picture  is 
doing  a  magnificent  business. 

During  all  this  time  there  will  be  in  all  the  Los 
Angeles  newspapers  every  day  for  a  period  of  two 
or  possibly  three  months  a  display  ad  telling  the 
people  that  The  King  and  I  with  stereophonic  sound 
and  made  iii  Cinemascope  and  in  color,  is  playing 
in  the  Chinese  Theatre.  [885] 

The  word  of  mouth  angle,  I  think,  is  very  impor- 
tant. When  you  go  to  see  a  motion  picture,  and  if 
you  like  it,  you  don't  get  up  the  next  morning,  or  I 
don't  and  pick  up  the  phone  and  call  all  your 
friends  and  say,  "I  saw  a  fine  picture  last  night," 
but  during  the  course  of  the  next  three  or  four 
weeks  in  discussions  with  friends,  visiting  at 
people's  homes,  or  at  lunch  mth  other  people,  if  the 
conversation  turns  to  motion  pictures — or  generally 
it  is  television  first  today,  unfortunately,  but  if  it 
turns  to  motion  pictures  and  I  have  seen  The  King 
and  I,  I  will  say,  ''I  saw  a  wonderful  motion  pic- 
ture the  other  day.  The  King  and  I,  and  it  is  play- 
ing in  the  Chinese  now,  and  it  is  fine." 

You  get  a  very  deep  word  of  mouth  penetration, 
not  only  in  the  city  of  Los  Angeles,  but  in  towns 


vs.  Paradise  Tlieatre  Bldg.  Corp.  et  al.       729 

(Testimony  of  Bert  Pirosh.) 

like  Pomona  and  Long  Beach  and  San  Diego,  and 

even  towns  as  remote  as  Phoenix  and  Tucson. 

In  the  Chinese  Theatre  in  particular,  and  I  think 
this  is  one  reason  why  Mr.  Hickey  said  he  prefers 
the  Chinese,  I  would  say  50  per  cent  of  the  people 
who  come  to  visit  Los  Angeles  from  any  part  of  the 
United  States  for  the  first  time  go  to  the  Chinese 
Theatre  to  look  at  the  footprints — maybe  it  isn't  50 
per  cent,  but  a  great  number  of  people  go  to  look 
at  the  footprints  in  the  lobby.  This  has  made  this 
theatre  a  famous  theatre. 

The  people  in  these  towns  in  Southern  California 
and  [886]  Arizona  who  see  the  Los  Angeles  papers, 
and  these  Los  Angeles  papers  get  a  good  deal  of 
circulation  in  San  Bernardino  and  Santa  Barbara, 
and  so  forth,  identify  any  picture  that  plays  in  the 
Chinese  Theatre,  for  example,  or  in  the  Egyptian 
or  Four  Star  or  Pantages,  these  are  well-known 
I  theatres,  as  'This  must  be  a  good  picture."  That  is 
the  thought  that  the  people  have  in  mind. 

The  King  and  I,  Twentieth  Century-Fox  are  re- 
leasing very,  very  slowly  in  this  territory.  It  hasn't 
yet  opened  in  towns  like  Santa  Barbara  or  Pomona 
or  Long  Beach.  It  won't  play  in  a  town  like  Long 
Beach  until  about  the  middle  of  August. 

The  Twentieth  Century-Fox  people  feel  that  the 
word  of  mouth  that  is  generated  and  the  fact  of  the 
continuing  impact  of  the  ads  in  the  newspapers  and 
plugs  on  radio,  will  persuade  the  people  in  these 
cities  that  this  is  a  wonderful  motion  picture  and 
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that  the  people  will  then  have  a  desire,  when  the 

picture  is  presented  in  their  local  theatre,  to  see  the 

picture. 

If  the  picture  goes  into  eight  or  ten  or  twelve  or 
fifteen  theatres  and  is  in  and  out  in  a  week,  there 
is  no  longer  a  display  ad  in  the  newspapers. 

If  it  is  playing  in  a  theatre,  it  is  in  the  calendar 
ads,  and  you  have  to  have  pretty  good  eyes  to  read 
them.  I  need  my  glasses  to  find  out  what  is  playing 
in  them.  [887] 

There  is  no  glamor  about  it.  The  motion  picture 
business,  in  my  opinion,  is  a  business  that  repre- 
sents glamor,  and  we  are  selling  glamor  and  escape 
from  our  hum-drum  lives.  A  visit  to  a  motion  pic- 
ture to  many  people  is  an  event.  They  do  it  once 
a  w^eek  or  once  every  two  weeks  or  twice  a  week. 

Now,  if  a  picture  receives  fine  word  of  mouth, 
and  I  am  talking  about  quality  pictures  and  pic- 
tures that  appeal  to  the  public,  it  has  been  my  ex- 
perience that  when  it  plays  these  surrounding  to^vns 
and  it  has  had  a  chance  to  penetrate,  that  it  means 
more  at  the  box  office  in  Pomona  or  in  Santa  Bar- 
bara than  it  would  if  it  had  gone  into  those  towns 
the  same  day  it  opened  in  Los  Angeles,  when  there 
is  no  opportunity  for  word  of  mouth  and  where  the 
people  see  the  ads  in  the  papers. 

In  the  ads,  there  are  never  any  bad  pictures, 
everything  is  the  greatest.  We  overdo  it  and  know 
it.  You  never  see  us  say,  "Well,  this  picture  isn't 
very  good."  They  are  all  good. 
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But  if  you  have  talked  to  four  or  five  people  who 
tell  you  this  is  a  wonderful  picture  and  don't  miss 
it  when  it  comes  to  your  theatre  close  to  you,  you 
are  more  apt  to  take  the  word  of  a  friend  than  the 
word  of  an  advertising  man  from  the  motion  pic- 
ture company  or  the  theatre. 

The  picture  Trapeze  is  a  good  example.  This  is 
show  casing  on  a  national  level.  The  world  pre- 
miere was  at  [888]  the  Wilshire  Theatre  here  the 
day  before  Decoration  Day.  The  picture  opened 
in  New  York  the  following  week  and  it  didn't  play 
anyplace  else  in  the  United  States  until  the  last 
week  in  June. 

The  United  Artists  paid  for — or  Hecht-Lancaster, 
who  produced  the  picture,  spent  about  $20,000 
bringing  Mr.  Ed  Sullivan  and  some  of  his  crew 
and  camera  crews  from  New  York  to  Los  Angeles 
to  film  the  premiere  of  the  picture,  the  celebrities 
arri^^ng  at  the  theatre,  and  so  on. 

A  week  from  the  folloA\nng  Sunday,  or  the  follow- 
ing Sunday,  I  forget  which,  Ed  Sullivan's  show  was 
devoted  largely  to  Trapeze  with  pictures  of  the  pre- 
miere, with  Burt  Lancaster  and  Tony  Curtis  ap- 
pearing in  the  show. 

There  again  they  were  selling  glamor,  the  stars 
coming  into  the  Wilshire  Theatre. 

They  spent  a  lot  of  money  on  the  Los  Angeles 
premiere,  a  good  part  of  which  did  not  apply  only 
to  Los  Angeles.  They  were  selling  a  picture  nation- 
ally, for  the  United  States.  [889] 
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Now,  the  effect  was — the  effect  was  when  this 
picture  played  in  Phoenix,  Arizona,  for  example,  we 
grossed  more  than  $20,000  in  one  week  in  Phoenix. 

Now,  that  doesn't  mean  much  to  you  one  way  or 
the  other  until  I  tell  you  that  with  the  exception  of 
The  Robe  this  is  the  biggest  gross  we  ever  achieved 
in  our  theatre  in  Phoenix.  And  this  was  in  a  year 
when  the  motion  picture  business  was  supposed  to 
be  out  of  business.  People  don't  go  to  the  movies 
anymore,  but  people  came  to  see  Trapeze  because 
people  had  been  sold  on  the  fact,  "Here  is  a  very, 
very  fine  motion  picture." 

Now,  if  that  picture  had  opened  in  Los  Angeles 
in  10  or  12  theatres  I  am  positive  Mr.  Ed  Sullivan 
would  not  have  come  to  Los  Angeles  to  film  the 
people  going  into  a  drive-in  in  Inglewood  or  in  the 
El  Portal  Theatre  in  North  Hollywood  because 
there  would  be  no  interest  in  that. 

The  tickets  for  the  premiere,  and  this  is  just  a 
side  thing,  were  sold  at  $10  and  $25.  The  entire 
amount  of  money  received  was  given  to  charity. 
This  was  for  the  Variety  Club  Boys'  Club  on  the 
east  side  of  Los  Angeles. 

The  theatre  lost  money  that  day.  The  theatre 
didn't  receive  anything.  The  man  showed  his  pic- 
to  2000  people  and  he  received  no  film  rental  but 
because  of  the  fact  that  the  money  was  being 
donated  to  charity  the  picture — the  charity  angle 
was  given  space  in  the  newspapers.  People  [890] 
read  of  the  premiere  of  Trapeze,  and  it  listed  the 
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stars  present  and  the  fact  that  the  money  was  going 

to  this  boys'  club. 

The  premiere  of  The  King  and  I  at  the  Chinese 
Theatre  that  was  another  charitj^  premiere.  Tick- 
ets sold  for  as  high  as  $50  and  $100.  That  money 
went  to  a  hospital,  all  of  it. 

Twentieth  Century-Pox  got  none  of  it.  Pox  West 
Coast  Theatres  got  none  of  it,  but  because  of  the 
charity  angle  a  great  many  stars  attended  the  pre- 
miere. They  were  photographed.  Their  pictures  were 
in  the  newspapers  and  in  fan  magazines  and  not 
only  in  Los  Angeles  but  also  all  over  the  United 
States. 

People  read  about  The  King  and  I.  They  saw 
this  star  and  that  star  attending  the  premiere. 

This  thing  is  not  only  a  local  showcase.  Generally 
on  the  big,  big  pictures  it  is  a  world  premiere, 
either  in  New  York  City,  which  is  the  entertain- 
ment capital  of  the  East,  or  Los  Angeles  and  specifi- 
cally Hollywood  or  the  Wilshire  area,  and  Holly- 
wood, of  course,  is  the  entertainment  capital  of  the 
West  and  largely  of  the  world. 

The  distiibutors  feel,  and  they  say  that  they  can 
back  it  up  with  money,  that  the  showcase  runs  help 
their  pictures,  not  only  in  Los  Angeles — the  Los  An- 
geles Metropolitan  Area — not  only  in  Southern  Cali- 
fornia but  frequently  all  over  the  United  States. 

The  Ten  Commandments  will  open  at  Warner's 
Beverly  [891]  Theatre  at  least  a  month  before  it 
opens  in  a  city  like  San  Prancisco. 


734       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Bert  Pirosh.) 

The  picture  is  going  to  open  in  November  in  New 
York  and  in  Los  Angeles,  Beverly  Hills,  and  I  don't 
think  anywhere  else  in  the  United  States  before 
Christmas. 

Chicago  may  come  in  earlier  than  Christmas.  In 
a  city  like  Seattle  The  Ten  Commandments  is  not 
being  offered  for  exhibition  until  February. 

So,  Paramount's  theory  is,  as  Paramount  has  ex- 
plained it  to  me,  they  have  said  that  they  want  to 
play  Los  Angeles  for  at  least  two  months  before  the 
picture  is  offered  to  anyone  in  Seattle  to  play  be- 
cause they  want  the  word-of -mouth  and  the  publicity 
to  percolate. 

If  The  Ten  Commandments  were  playing  in  15 
theatres  in  Los  Ajigeles  it  would  play  for  about 
two,  three  or  four  weeks.  It  is  just  another  picture 
and  it  is  forgotten  and  it  has  gone  by  the  board 
and  there  is  a  new  picture  coming  up. 

But  The  King  and  I  is  still  a  live  attraction. 

Now,  I  personally  think  there  are  some  other 
factors  in  this.  There  is,  as  I  say,  some  glamor  in 
the  motion  picture  business. 

Speaking  from  the  standpoint  of  the  theatre,  the 
Chinese  Theatre,  for  example,  we  have  spent — my 
company  has  spent  more  than  $200,000  in  the  last 
three  years  fixing  this  theatre  up  so  that  it  is  a  fine 
theatre.  We  put  in  all  new  seats.  [892]  Theatre 
seats  cost  all  the  way  from  $20,  $25  to  $30  apiece 
and  when  you  put  in  18  or  19  hundred  seats  you 
are  rimning  into  a  pretty  good  expense. 
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The  entire  theatre  was  re-carpeted.  If  anybody 
ever  put  carpet  in  their  home  he  knows  that  carpet- 
ing is  a  pretty  good  item. 

We  spent  a  fantastic  amount  of  money  to  install 
Cinemascope  equipment  and  sound  equipment  in  the 
theatre  just  this  year.  I  think  it  was  in  January  or 
February. 

We  spent  another  11  or  12  thousand  dollars  in 
the  Chinese  Theatre  to  improve  the  sound. 

We  had  the  regular  stereophonic  sound,  3-chan- 
nel  sound  or  4-channel  sound. 

We  spent  11  or  12  thousand  dollars  to  install  6- 
channel  sound  after  we  had  bought  the  picture 
Carousel. 

Fox  had  made  this  picture  with  a  6-channel  high 
fidelity  sound  and  if  you  wanted  to  see  Carousel  in 
the  6-channel  high  fidelity  soimd  in  the  Los  An- 
c^eles  area,  you  had  to  go  to  the  Chinese  Theatre  to 
see  it  because  no  other  theatres  in  the  Los  Angeles 
Metropolitan  Area  have  seen  fit  to  go  to  the  expense 
of  providing  this  finer  sound  for  their  patrons. 

Now,  we  are  not  philanthropists.  We  don't  do 
this  just  so  the  people  can  can  hear  better  sound. 
We  think  that  the  people  will  see  a  picture  with 
this  kind  of  sound  in  the  Chinese  Theatre  and  they 
will  say,  "This  is  wonderful,"  it  enhances  [893] 
their  enjoyment  of  the  picture  and  they  will  want 
to  come  back  to  the  Chinese  Theatre  to  see  the  next 
picture. 

This  picture  The  King  and  I  has  the  6-channel 
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high  fidelity  sound.  The  enjoyment  of  the  picture  is 
certainly  enhanced  by  seeing  it  in  comfortable  sur- 
roundings. 

Now,  I  think  one  other  factor  that  helps  these 
pictures  in  this  Los  Angeles  Metropolitan  Area  is 
what  I  would  call  "snob  appeal." 

In  order  to  spend  this  kind  of  money  in  the 
Chinese  Theatre  they  have  to  make  pretty  good 
profits  or  else  we  would  be  pretty  bad  businessmen. 

"We  pay  high  terms  to  buy  the  pictures  that  we 
buy  in  the  Chinese  Theatre.  We  pay  a  lot  of  film 
rental  for  the  picture. 

In  order  to  pay  these  film  rentals  we  have  to 
charge  what  a  lot  of  people  think  are  exhorbitant 
admission  prices. 

On  The  King  and  I  at  night  our  admission  price 
is  $2  for  general  admission,  and  for  the  loges  it  is 
$2.40. 

Now,  everyone  knows  who  has  lived  here  for 
more  than  six  months,  that  by  September  you  will 
be  able  to  see  this  picture  in  other  theatres  for  $1.25 
or  $1.50  and  later  in  September  or  early  in  Octo- 
ber the  picture  will  be  showing  at  theatres  at  $1 
admission.  And  unquestionably  in  October  or  No- 
vember at  the  very  latest,  this  picture  will  be  show- 
ing at  theatres  like  the  Fairfax  Theatre  or  the 
Westlake  Theatre  or  the  Baldmn  Theatre  and  it 
will  be  showing  at  50  cents  admission.  [894]  And 
still  later  it  will  be  showing  in  theatres  at  a  price 
even  cheaper  than  50  cents.  And  it  will  also  be 
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showing  at  the  drive-ins  at  a  dollar  admission  or  a 

75-cent  admission  with  children  free. 

Now,  why  do  the  people  pay  $2  to  go  to  the 
Chinese  Theatre  ?  Part  of  it  is  the  people  to  whom 
the  money  means  nothing,  which  doesn't  include  too 
many  people. 

Part  of  it  are  the  people  who  like  to  tell  their 
friends,  "You  know,  I  was  out  with  my  wife  Sat- 
urday and  we  had  a  wonderful  steak  dinner  and  it 
cost  us  $3.50."  They  throw  that  in  to  impress  the 
friends  and  those  same  people  today  say,  ''I  saw 
The  King  and  I  at  the  Chinese  Theatre  and  it  is  a 
wonderful  picture,  but  it  cost  us  $4.80  for  two  loge 
seats." 

Now,  they  are  trying  to  impress  their  friends  that 
they  spend  that  kind  of  money  for  entertainment. 

They  could  have  waited  two  months  and  seen  the 
same  picture.  The  only  difference  would  be  that  it 
would  not  be  in  6-track  high  fidelity  sound,  and 
they  could  have  saved  themselves  $3.80. 

They  wanted  to  impress  their  friends  that  they 
had  seen  it.  A  great  number  of  people  who  are 
visitors  to  Los  Angeles  from  the  East  are  accus- 
tomed to  paying  these  admission  prices.  The  New 
York  theatres  get  $2  all  the  time,  downtown  New 
York  Theatres,  and  for  some  pretty  rotten  pictures. 

Trapeze — the  admission  price  in  the  Wilshire  is 
$1.75.  [895]  The  public  is  paying  it.  There  is  no 
price  resistance  at  the  Chinese  Theatre. 

The  third  week,  the  first  four  days,  Friday,  Sat- 
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urday,  Sunday  and  Monday  more  people  came  to 
the  Chinese  Theatre  on  those  four  days  than  came 
the  Friday,  Saturday,  Sunday  and  Monday  of  the 
week  before. 

They  paid  more  dollars  to  see  this  picture.  So, 
apparently,  the  word-of -mouth  now  is  starting  to  get 
around. 

The  second  Friday,  the  picture's  opening  day,  the 
premiere  was  on  a  Thursday.  The  opening  day  was 
Friday.  | 

The  second  Friday  more  people  came  to  the 
Chinese  Theatre  to  see  The  King  and  I  than  came 
in  on  the  opening  day. 

Now,  this  is  very,  very  unusual.  The  third  Fri- 
day more  people  came  to  the  Chinese  Theatre 
to  see  The  King  and  I  than  came  in  on  the  first  day 
of  the  picture.  This  is  the  15th  day  against  the  first 
day. 

Now,  in  a  lot  of  our  theatres  we  play  day  and  date 
with  11,  12  or  20  other  theatres  in  Los  Angeles  and 
never  in  my  experience  has  a  picture  on  the  second 
week,  on  the  opening  day  or  any  day,  done  as  much 
as  it  did  the  first  week. 

Because  it  is  not  glamourized  the  public  thinks, 
"Well,  this  is  just  another  picture." 

In  my  opinion  for  very,  very  many  reasons  a  dis- 
tributor is  better  off.  Now,  when  The  King  and  I 
is  released  in  September  or  October  for  a  second 
run  after  the  Chinese  Theatre,  [896]  and  it  is  a  sec- 
ond run,  the  Twentieth  Century-Fox  will  say,  "We 
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invite  you  to  bid  for  the  picture  first  run  Los  An- 
geles," or  the  fourth  rmi  or  tenth  run  or  fifteenth 
run  or  whatever  it  is. 

They  are  trying  to  con  their  customers  into  think- 
ing that  this  is  a  first  run  picture,  but  it  is  not.  It 
has  played  for  two  or  three  months  at  the  Chinese 
Theatre  first  run  Los  Angeles.  It  is  second  run  when 
it  gets  to  the  other  theatres. 

When  this  picture  plays  these  theatres,  despite 
the  fact  that  the  Chinese  Theatre  will  have  grossed 
a  lot  of  money  and  paid  a  lot  of  film  rental,  it  will 
in  my  opinion  do  better  business  than  if  it  had 
opened  in  10  or  15  theatres  day  and  date  because  by 
this  time  the  people  know,  they  are  convinced,  they 
are  sold  and  whether  it  is  right  or  wrong,  you  might 
not  like  it,  you  might  not  like  the  picture,  but 
whether  it  is  right  or  wrong  the  public  is  convinced 
this  is  an  outstanding  motion  picture  and  will  want 
to  see  it  and,  ''I  am  going  to  take  my  wife  and  the 
kid  and  we  are  going  to  see  The  King  and  T."  [897] 

The  way  the  public  came  to  see  I'll  Cry  Tomorrow 
after  the  run  in  the  Four  Star,  and  this  was  a  sor- 
did, depressing  story — I  don't  know  if  any  of  you 
people  have  seen  it,  but  there  was  a  magnificent  per- 
formance in  it  by  Susan  Hayward.  It  was  an  out- 
standing motion  picture,  and  the  public  flocked  to 
see  it,  and  it  played  more  than  three  months  in  the 
Four  Star  Theatre. 

T  will  guarantee  that  when  it  played  in  Inglewood 
or  Westchester  or  when  it  played  in  Glendale,  it 


740       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Bert  Pirosh.) 

did  more  than  95  per  cent  of  the  pictures  and  it  may 
])e  much  closer,  I  think,  to  100  per  cent  than  the 
pictures  that  opened  in  those  towns  on  the  so-called 
multiple  run  day  and  date,  because  the  public  is 
pretty  smart  in  the  long  run,  and  they  are  pretty 
hard  to  fool.  They  have  to  be  convinced  that  this  is 
something  I  want  to  spend  my  hard  earned  money 
on. 

These  are  some  of  the  factors  that  in  my  opinion 
make  the  one-theatre  show  case  run  preferable  to 
a  spread  run. 

I  heard  Mr.  Hickey  the  other  day  talk  about 
two-theatre  show  case  runs.  I  have  a  great  deal  of 
respect  for  Mr.  Hickey 's  opinions.  I  have  known 
him  for  a  number  of  years.  He  is  a  pretty  smart, 
hard-headed  businessman.  He  laiows  his  business. 
But  in  my  experience,  my  experience  has  been  that 
the  pictures  that  are  played  in  two  theatres  do  not 
do  as  well  in  either  theatre  as  the  pictures  that  are 
show  cased  in  the  [898]  one  theatre. 

I  think  Mr.  Hickey,  despite  his  constant  talk 
about  the  two-theatre  show  case,  showed  that  he 
really  prefers  the  one  theatre  when  he  has  a  good 
picture.  He  didn't  have  too  many  this  last  year. 
Don't  let  him  kid  you  too  much.  When  he  gets  Guys 
and  Dolls  and  he  gets  I'll  Cry  Tomorrow  and  he 
gets  High  Society,  they  go  in  one  theatre. 

When  Warner  Bros,  comes  up  with  Giant,  which 
is  a  wonderful  picture,  coming  up  in  the  next  few 
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months,  I  am  pretty  sure  that  is  going  to  play  in 

one  theatre. 

When  they  had  High  and  Mighty  and  Battle  Cry, 
they  played  it  in  one  theatre. 

Whereas  Columbia  a  few  years  ago  played  pic- 
tures like  From  Here  To  Eternity  in  two  theatres, 
they  seem  to  have  learned,  because  Picnic  played  in 
one  theatre  and  the  Eddy  Duchin  Story  played  in 
one  theatre,  and  coming  up  with  Solid  Gold  Cadil- 
lac, with  Judy  Holliday,  which  Cohunbia  says  is 
very  good,  that  is  going  to  play  in  one  theatre  open- 
ing the  latter  part  of  August. 

Paramount  has  played  more  than  half  of  its  pic- 
tures this  last  year  in  one  theatre  exclusive  in  Los 
Angeles. 

Mr.  Hickey  was  complaining  that  he  can't  get  the 
Chinese  Theatre.  We  own  the  Chinese  Theatre.  I 
will  tell  you  one  reason  why  Mr.  Hickey  can't  get 
it  is  because  he  wants  the  Chinese  Theatre  to  play 
day  and  date  with  a  theatre  [899]  in  downtoAvn  Los 
Angeles  and  I  won't  give  him  the  Chinese  Theatre 
on  that  basis,  because  I  can't  make  enough  money  in 
the  Chinese  Theatre  playing  day  and  date  with 
downtown  Los  Angeles. 

The  downtown  Los  Angeles  run  takes  money  from 
the  Chinese  Theatre  and  that  is  why  we  won't  do 
it,  and  that  is  the  reason  Mr.  Hickey  kept  complain- 
ing that  he  would  love  to  have  the  Chinese  Theatre. 

He  could  have  it  if  he  would  offer  the  picture  to 
me  at  a  time  when  I  could  use  it. 
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Q.  Mr.  Pirosh,  do  you  think  it  was  good  business 
for  the  Loyola  to  play  a  day  and  date  run  with  the 
Chinese  and  the  Los  Angeles  and  other  theatres  in 
1950  and  1951? 

A.  Well,  I  think  it  may  have  been  good  business 
for  the  Loyola  Theatre,  but  it  was  certainly  bad 
business  for  the  Chinese  Theatre.  It  hurt  the  Chinese 
Theatre.  In  my  opinion,  it  was  bad  business  for 
Twentieth  Century-Fox. 

This  was  one  of  the  factors  that  forced  the 
Chinese  to  the  exclusive  run  policy.  We  were  play- 
ing the  Chinese  Theatre  in  1950,  1951  and  1952  day 
and  date  with  two  or  three  other  theatres.  The 
profits  in  the  Chinese  Theatre  were  dwindling  at  a 
very  alarming  rate. 

When  we  started  operating  the  theatre  at  the  end 
of  1952  ourselves,  our  first  move  was  to  try  to  get 
pictures  for  the  Chinese  Theatre  on  an  exclusive 
run  basis,  because  playing  day  and  date  with  these 
other  theatres,  we  couldn't  charge  a  [900]  high 
enough  admission  to  get  the  top  gross,  and  the 
theatre  was  being  cheapened  in  the  eyes  of  the  pub- 
lic— that  is  a  personal  opinion,  the  cheapened  part. 

I  tried  to  get  the  picture  Peter  Pan  very  early 
in  1953  for  the  Chinese  Theatre  exclusive.  RKO 
wouldn't  sell  it  to  me.  They  sold  it  to  two  other 
theatres,  the  Hillstreet  and  Pantages. 

In  April  we  were  successful  in  getting  a  picture 
from    Twentieth    Century-Fox,    Titanic.    We    did 
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pretty  good  business  on  it,  much  better  than  we  had 

been.  It  was  not  an  outstanding  picture. 

Then  in  Jime  of  that  year  we  bought  Shane  for 
the  Chinese  Theatre.  We  did  phenomenal  grosses  in 
the  Chinese  Theatre,  and  we  paid  Paramount  in 
eight  weeks  120  some  odd  thousand  dollars  film 
rental.  We  made  more  money  in  that  eight  weeks 
ourselves  than  the  theatre  had  made  in  the  previ- 
ous 26  weeks. 

26  weeks  is  a  half  a  year.  It  is  a  long  time. 

Q.     Shane  was  really  a  western? 

A.     Shane  was  a  very  fine  picture. 

Q.     It  was  a  western,  wasn't  it,  in  color? 

A.  Well,  I  don't  classify  Shane  as  a  western. 
Shane  is  just  a  wonderful,  wonderful  picture,  as  far 
as  I  am  concerned. 

Then  all  the  distributors  started  running  [900a] 
I  up  to  see  us,  "Why  can't  we  play  our  pictures  in 
the  Chinese  Theatre?" 

We  had  been  trying  to  get  pictures  from  them  for 
the  Chinese  Theatre  on  an  exclusive  run  before 
that,  and  they  were  too  stupid  to  know  that  it  would 
be  good  for  them,  but  since  then  we  have  had  no 
trouble  in  the  Chinese  Theatre. 

After  we  started  this  policy  and  we  had  this  kind 
of  policy  in  the  Wilshire  Theatre,  then  some  other 
people  around  town  started '  to  wake  up.  Warner 
Bros,  decided  this  looked  pretty  good,  so  they 
started  to  do  it. 

The  Hollvwood  Paramount  Theatre  decided  to 
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take  a  crack  at  it.  It  was  running  at  75  cents  and 
losing  a  lot  of  money,  and  so  he  decided,  '^I  am 
going  to  start  bidding." 

Q.     That  is  Marco? 

A.  That  is  Marco  Wolff.  He  charged  $1.80  on 
Guys  and  Dolls,  and  he  made  a  lot  of  money  on  the 
picture,  and  he  paid  a  lot  of  film  rental  to  Metro- 
Goldwyn-Mayer. 

So  apparently  the  public  will  pay  the  admissions 
that  you  have  to  get.  The  theatre  has  to  get  these 
admissions  in  order  to  pay  sufficient  film  rental  for 
the  distributor  to  want  to  sell  the  picture.  The  pic- 
tures are  always  available  shortly  afterwards  at 
nominal  admissions.  However,  the  pictures  that  play 
in  the  Chinese  Theatre  open  the  day  after  the 
Chinese  closes  at  much  lower  admission  in  several 
theatres,  maybe  four  theatres,  maybe  10  or  12  thea- 
tres. 

So  I  do  not  think —  I  would  not  take  a  picture, 
Mr.  [901]  Mitchell,  answering  your  question,  for 
the  Chinese  Theatre  day  and  date  with  the  Loyola 
Theatre  today.  No,  sir.  I  would  demand  clearance 
over  the  theatre. 

Q.  Now,  mth  respect  to  the  Inglewood  area  and 
the  subsequent  rim  theatres,  you  had  a  theatre  there 
in  1950  and  1951  called  the  Inglewood. 

A.    Yes,  sir.  We  still  have  it. 

Q.  You  spoke  about  the  profit  ability  of  some  of 
your  theatres  in  Inglewood  in  your  testimony,  I 
think  in  response  to  a  question  asked  by  the  court. 
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"What  happened  to  the  Inglewood  Theatre? 

A.     During  this  period  ? 

Q.     In  that  period  of  time,  yes. 

A.  Well,  it  was  a  sad  story.  The  theatre  had  been 
playing,  I  think  28  days  or  42  days  after  the  first 
run  theatres,  the  7  day  availability  in  Inglewood. 
It  was  a  little  sidestreet  theatre,  the  kind  of  theatre 
that  used  to  be  profitable. 

Two  things  happened.  Television  started  to  rear 
its  ugly  head  and  everybody  in  the  world,  it  seemed 
to  me,  thought  that  Inglewood  was  a  great  place  to 
build  a  new  theatre. 

We  were  making  a  lot  of  money  in  Inglewood. 
There  were  very  few  other  theatres. 

Then  the  Southside  Theatre  was  built.  Then  the 
La  Tijera  Theatre  was  built.  Then  the  Imperial 
Theatre  was  built.  Then  the  Paradise  Theatre  was 
built.  Then  the  Rio  [902]  Theatre  was  built.  Then 
the  Century  Drive-In  Avas  built.  Then  the  Centinela 
Drive-In  was  built. 

All  of  these  theatres,  mthout  any  question,  were 
far  superior  to  our  little  Inglewood  Theatre.  There 
was  really  not  much  reason  for  anybody  to  pay 
money  to  sit  in  a  little,  antiquated  theatre,  and  the 
public,  having  the  good  sense  that  it  does,  they 
stopped  patronizing  it,  and  instead  of  making 
money  in  the  Inglewood  Theatre,  we  started  to  lose 
money  in  the  Inglewood  Theatre.  We  have  been 
losing  money  in  it  ever  since.  We  would  like  to  get 
rid  of  it.  Nobodv  will  take  it  off  our  hands.  We  have 
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a  losing  theatre  because  all  these  new  theatres  are 

more  attractive  to  the  public. 

I  could  not  buy  pictures  for  this  little  theatre 
ahead  of  a  theatre  like  the  Imperial,  the  La  Tijera, 
the  Paradise,  the  Century  Drive-In,  the  Centinela, 
because  they  could  afford  to  pay  more  film  rental. 

So  the  theatre  on  which  we  had  been  making 
substantial  profits  started  losing  money  and  has  lost 
money  ever  since,  merely  because  the  public  could 
find  better  places  to  spend  their  money. 

Q.  In  1950  and  1951,  do  you  think  that  the  Ingle- 
wood  area  was  overseated  or  underseated  *? 

Mr.  Corinblit:  Your  Honor,  I  object  to  the  ques- 
tion as  calling  for  a  conclusion  of  the  witness. 

Mr.  Mitchell:    That's  right.  [903] 

The  Court:  We  have  got  an  expert  theatre  man 
here.  If  there  is  any  expert,  I  think  he  is.  Objec- 
tion overruled. 

The  Witness:  Well,  I  would  say  events  have 
proved  that  in  1948  and  1949  the  Inglewood  area 
was  underseated.  There  were  not  sufficient  theatres 
in  the  area  at  that  time  to  properly  serve  the  public, 
because  the  Inglewood  area  had  boomed  in  popula- 
tion, and  during  the  war  it  was  almost  impossible 
to  secure  materials  to  build  a  new  theatre. 

After  the  war  these  theatres  started  to  get  built 
and  some  were  built  in  bad  locations  which  failed. 
The  La  Tijera,  because  of  the  competition  from  all 
of  the  new  theatres  that  were  built — if  the  La  Tijera 
Theatre  had  been  the  only  new  theatre  built  in  the 
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Inglewood  area.  I  would  say  it  would  still  be  in 
business  today  and  making  substantial  profits.  But 
it  was  badly  located  from  the  standpoint  it  was  in 
a  little  backwash.  There  was  no  business  community 
aroimd  it  at  the  time.  There  were  no  homes  immedi- 
ately surrounding  it. 

When  the  Paradise  Theatre  was  built,  and  the 
Southside  Theatre  was  built,  and  the  Century  Drive- 
in  and  the  Centinela  Drive-In,  the  competition  got 
too  tough  for  a  theatre  that  was  in  a  bad  location. 

The  Academy  Theatre  is  in  a  very  fine  location, 
tapping  the  Leimert  Park  area  in  addition  to  Ingle- 
wood. 

The  Fox  Theatre  Inglewood  is  downtown  in  [904] 
Inglewood  and  there  are  a  lot  of  people  there,  a  lot 
of  shops. 

The  United  Artists  Theatre  is  downtown. 

The  Southside  Theatre  was  built  in  an  area  where 
there  are  a  lot  of  homes,  new  homes,  and  a  fairly 
thriving  business  district. 

The  Paradise  Theatre  was  built  in  the  midst  of  a 
business  district  that  was  going  along  pretty  well, 
department  stores  were  being  built  there  or  had  al- 
ready been  built. 

The  La  Tijera  Theatre  just  went  by  the  boards. 

The  Imperial  Theatre  had  to  close  for  some  time 
for  a  while. 

For  the  number  of  theatres  that  were  available  on 
this  declining  market,  and  we  were  on  a  declining 
market  because  of  television,  I  would  say  that  dur- 
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ing  a  good  part  of  1950  and  1951,  the  area  was  over- 
seated. 

I  would  say  that  now  I  think  that  the  population 
groAvth  in  that  area  has  about  caught  up  with  it, 
and  I  don't  think  there  are  too  many  theatres  there 
now,  except  for  a  theatre  like  the  Inglewood,  which 
nobody  goes  to. 

There  is  another  little  there  there  like  the  Ritz 
Theatre. 

The  Inglewood  Theatre  closed  for  a  while,  and 
then  reopened,  and  we  would  run  Friday,  Saturday 
and  Sunday,  and  then  close  it  for  a  while.  We  just 
don't  know  what  to  do  with  it.  [905] 

So  the  theatre  is  obsolete.  That  is  gone. 

Q.  Mr.  Pirosh,  during  the  period  involved  in 
this  action,  September  17,  1950,  to  September  17, 
1951,  did  Fox  West  Coast  or  National  have  any  con- 
tract or  agreement  with  the  defendants  Loew's, 
Paramount,  Warner,  or  Universal,  other  than  film 
licensing  agreements,  or  was  it  engaged  in  any  con- 
spiracy, combination,  deal  or  understanding  of  any 
kind  with  Universal,  Loew's,  Paramount  or  War- 
ner mth  respect  to  the  licensing  of  pictures  for 
first  run  Los  Angeles  or  for  any  run  in  the  Ingle- 
wood-Westchester  area  ?  [906] 

The  Court:  You  can  answer  that  question  ''Yes'* 
or  "No." 

The  Witness:  I  will  have  to  answer  ''No."  I 
would  like  to  expand  on  it,  if  I  may. 

Mr.  Mitchell :    That  is  all,  your  Honor. 
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Redirect  Examination 

Q.  (By  Mr.  Corinblit)  :  May  I  have  Exhibit  46 
— the  46-A  group,  46-A-4. 

Mr.  Pirosh,  I  think  this  matter  has  been  touched 
(!]i  in  x^irt  iDut  I  want  to  have  the  matter  re-stated 
again  for  the  jury  in  the  light  of  your  testimony 
about  the  one  theatre  showcase  matter. 

You  have  in  front  of  you  a  complete  and  com- 
prehensive play-off  of  very  single  picture,  other 
than  for  the  defendant  Paramount,  that  played  in 
the  Los  Angeles  area  on  first  run  from  1949 — from 
1945  through  1951,  September  of  1951. 

It  is  subject  to  correction  by  coimsel,  but  up  to 
tliis  point  there  has  been  no  correction  offered. 

You  have  every  single  picture  with  a  guess  of 
probably  you  have  one  thousand  pictures 

Mr.  Mitchell:  This  is  an  argumentative  speech, 
your  Honor.  He  can  ask  a  question  without  arguing 
to  the  jury. 

Won't  we  have  time  to  argue  at  a  later  date? 

The  Court:  Well,  Mr.  Pirosh  did  a  pretty  good 
job  of  arguing  a  while  ago  and  no  objection  was 
made.   [907] 

Mr.  Mitchell:  He  is  a  witness  and  under  oath 
but  I  don't  believe  Mr.  Corinblit  is  either  under 
oath  or  is  a  Avitness. 

The  Court:  He  is  laying  a  foundation  for  the 
question.  The  objection  is  overruled. 

Q.  (By  Mr.  Corinblit)  :  Now,  even  without  look- 
ing at  this  exhibit,  you  know  that  during  that  per- 
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iod  from  '45  to  '51,  98  per  cent,  at  least  98  per  cent 
— certainly  95  per  cent  of  the  pictures  played  in 
this  city  in  more  than  one  theatre  day  and  date. 
Would  you  say  that  is  correct? 

A.     I  would  think  that  that  is  correct. 

Q.  And  with  respect  to  virtually  every  picture 
that  played  in  a  Fox  theatre  during  that  period  it 
played  more  than  one  theatre  on  the  first  run? 

A.     During  that  period? 

Q.    Yes. 

A.  Yes,  I  would  say  that  most  of  the  pictures 
played  in  more  than  one  theatre. 

Q.    Almost  all  of  them?  A.    That  is  right. 

Q.  And  from  your  observation  and  long  experi- 
ence in  buying  in  the  Los  Angeles  area,  you  know 
that  is  true  with  respect  to  pictures  released  by 
RKO — they  played  in  more  than  one  theatre? 

A.     That  is  right.  [908] 

Q.  x\nd  with  respect  to  pictures  released  by 
Paramount,  they  played  in  more  than  one  theatre 
during  this  period  ?  A.     That  is  right. 

Q.  And  with  respect  to  pictures  of  Warner 
Bros.,  they  played  in  more  than  one  theatre? 

A.     That  is  correct. 

Q.  And  with  respect  to  pictures  of  Twentieth 
Century-Fox,  they  certainly  played  in  more  than 
one  theatre?  A.     That  is  right. 

Q.  And  with  respect  to  the  pictures  of  Colum- 
bia, they  played  in  more  than  one  theatre? 

A.     That  is  correct. 
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Q.  And  with  respect  to  the  pictures  of  United 
Artists,  they  played  in  more  than  one  theatre? 

A.    Yes. 

Q.  And  with  resi^ect  to  Universal  pictures,  they 
played  in  more  than  one  theatre,  is  that  correct? 

A.     That  is  correct. 

Q.  And  that  was  true  during  the  entire  period 
from  1945  to  1951? 

A.     Generally  speaking  that  was  true,  sir. 

Q.  And  as  a  matter  of  fact,  your  company.  Fox 
West  Coast,  operated  units  of  theatres  on  day  and 
date  first  run  which  included  anywhere  from — well, 
you  had  one  unit  of  five  theatres,  did  you  not? 

A.     For  a  while. 

Q.     For  a  while?  A.     Yes. 

Q.  For  a  long  time  you  had  a  unit  of  four  thea- 
tres, is  that  correct?  A.     Yes,  sir. 

Q.  And  for  a  long  time  you  had  a  unit  of  three 
theatres,  is  that  correct?  A.    Yes,  sir. 

Q.  All  right.  Now,  with  respect  to  the  unit  of 
three  theatres,  you  played  all  of  these  great  pic- 
tures of  Loew^  isn't  that  right?  A.     Yes,  sir. 

Q.  And  with  respect  to  the  unit  of  four  theatres 
you  played  all  these  wonderful  pictures  of  Twen- 
tieth Century-Fox,  didn't  you?  A.     Yes,  sir. 

Q.  And  with  respect  to  the  unit  of  four  or  five 
theatres,  you  played  all  of  the  pictures  of  Universal, 
didn't  you?  A.     Our  company  did — I  didn't. 

Q.    Yes,  your  company?  A.    Yes. 

Q.     I   api)reciate   that.  A.     Yes.    [910] 

Q.     With  respect  to  all  the  wonderful  pictures 
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that  Columbia  put  out,  and  they  put  out  some  won- 
derful pictures,  you  will  have  to  agree 

A.     Once  in  a  while. 

Q.     Just  once  in  a  while?  A.    Yes. 

Q.     They  played  in  at  least  two  theatres? 

A.  I  remember  they  played  Lost  Horizon  in  the 
Four  Star  Theatre.  I  think  that  was  about  the 
only  good  picture  they  had  for  two  or  three  years. 

Q.  You  think  Lost  Horizon  was  the  only  good 
picture  they  had  for  two  or  three  years? 

A.  Two  or  three  years.  They  had  x>retty  bad 
product. 

Q.     They  had  a  pretty  bad  product? 

A.     Yes,  they  did. 

Q.  Excepting  Lost  Horizon.  Just  taking  for 
granted  what  you  say  about  Columbia  product, 
nevertheless  maybe  we  will  get  into  evidence  the 
profits  that  Columbia  and  other  companies  earned 
on  these  pictures  notwithstanding  your  statement 
they  were  no  good.  Even,  as  you  say,  they  were 
no  good,  those  pictures  played  in  at  least  two  thea- 
tres? A.     Generally  speaking. 

Q.  When  those  Columbia  pictures  x>layed  in  the 
Fox  theatres,  they  might  play  in  as  many  as  four 
or  five  theatres?  A.     Yes.   [911] 

Q.  And  the  same  thing  is  true  with  respect  to 
RKO  pictures.  They  always  played  in  two  thea- 
tres? A.     Generally  speaking. 

Q.  Except  when  playing  in  a  Fox  unit,  they 
would  play  in  four  or  five  theatres? 

A.     That  is  right. 
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Q.  With  respect  to  the  pictures  of  United  Art- 
ists, they  regularly  played  in  at  least  four  theatres 
from  1945  on,  didn't  they? 

A.     I  think  they  have  a  four-theatre  unit. 

Q.  And  when  the  played  in  the  Fox  unit  they 
would  play  in  prol^ably,  at  least,  three  or  four  thea- 
tres? A.     I  would  think  so. 

Q.  So,  during  the  entire  period  from  1945  to 
1951,  all  of  the  companies  in  this  industry  and  your 
company  and  every  theatre  operator  in  this  indus- 
try, operated  on  the  theory  of  these  first  runs  play- 
ing day  and  date,  isn't  that  right? 

A.  You  are  talking  about  the  Los  Angeles  metro- 
politan area? 

Q.    Yes. 

A.  Well,  they  were  doing  it  but  I  don't  think 
they  were  doing  it  right. 

The  Court:    May  I  ask  a  question? 

The  Witness:    Yes,  sir.  [912] 

The  Court:  You  gave  us  your  opinion  a  little 
while  ago  as  to  the  ad\dsability  of  having  only  one 
theatre.  Who  established  that  policy  for  Fox  West 
Coast  as  to  multiple  run  or  single  run?  Did  you 
establish  the  policy  or  was  the  policy  established 
by  someone  else? 

The  Witness:  I  established  the  policy  in  the 
Chinese  Theatre.  I  had  nothing  to  do  with  our  first 
run  theatres  until  September  of  1952  as  far  as 
the  buying  or  booking  was  concerned. 

The  Court:  Prior  to  1952  you  personally  didn't 
establish  the  policy? 
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The  Witness:  I  not  only  didn't  establish  the 
policy  but  I  had  no  voice  in  it. 

The  Court:     You  had  no  voice  in  it? 

The  Witness:  I  used  my  voice  but  it  never 
worked. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Pirosh,  in 
addition  to  this  policy  that  existed,  what  would  hap- 
pen, Mr.  Pirosh,  if  you  were  to  bring  into  this 
courtroom  the  profits  that  your  theatres  earned 
playing  on  this  multiple  day  and  date  policy?  How 
many  millions,  how  many  hundreds  of  thousands 
and  millions  of  dollars  w^ould  the  jury  see  if  you 
were  to  bring  in  the  profits  of  the  theatres  playing 
day  and  date? 

Mr.  Johnston:  I  object  to  that.  It  is  highly 
argumentative  and  also  improper. 

The  Court:  Objection  sustained.  I  think  you 
can  stipulate  [913]  that  during  certain  times  the 
motion  picture  industry  has  been  a  very  profitable 
industry  and  at  other  times  it  has  not  been  a  profit- 
able industry.  I  remember  very  well  when  Fox  was 
in  bankruptcy  years  ago. 

Mr.  Corinblit:  I  have  no  quarrel  with  that  but 
I  am  talking  about  the  multiple  day  and  date 
policy  that  Mr.  Pirosh  has  described. 

The  Court :  We  are  not  interested  in  the  income 
of  the  theatres  until  we  get  to  the  question  of  dam- 
age, and  then  we  are  only  interested  in  the  com- 
parison of  the  income  of  theatres  in  competition 
with  the  plaintiff  theatre,  the  Paradise  Theatre. 

Mr.  Corinblit:    Yes. 
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Q.  Now,  Mr.  Pirosh,  do  I  understand  that  you 
as  a  buyer  and  booker  for  Fox  West  Coast  opposed 
the  multiple  day  and  date  policy  as  the  distributors 
set  it  up  in  this  area — that  is,  you  told  them  you 
were  against  it? 

The  Court :  Mr.  Corinblit,  I  think  your  question 
is  subject  to  a  number  of  interpretations.  You  say 
''as  long  as  the  distributors  set  it  up." 

Now,  that  might  be  construed  to  mean  that  the 
distributors  got  together  and  agreed,  but  that  isn't 
the  evidence.  They  did  certain  things.  It  is  true 
that  they  did  certain  things  that  were  parallel  in 
many  respects  but  as  far  as  getting  together  and 
setting  it  up  in  a  conspiracy  that  is  a  question  [914] 
for  the  jury. 

Mr.  Corinblit:    Yes. 

The  Court:  And  you  are  assuming  something 
which  I  think  the  jury  has  to  determine. 

Mr.  Corinblit:    Yes. 

The  Court:  Does  that  take  care  of  your  objec- 
tion, Mr.  Mitchell? 

Mr.  Mitchell:  Excepting  the  distributors  don't 
act  en  masse  nor  does  any  one  distributor  act.  You 
j  have  got  to  talk  about  people  and  we  can't  meet 
testimony  unless  we  talk  about  people.  I  want  a 
foundation  laid  when  he  talks  about  somebody  at 
Warner's  or  Paramount.  He  doesn't  talk  to  War- 
ner's or  Paramount.  He  talks  to  a  person  and  I 
want  him  to  say  when  and  where  it  was. 
I  Mr.  Corinblit:  I  didn't  hear  that  comment  when 
^Ir.  Pirosh  was  making  his  long  argument. 
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Mr.  Pirosh  was  very  broad  in  his  statements.  I 
think  this  would  be  a  good  point 

The  Court:  Would  you  like  to  take  the  morn- 
ing recess  at  this  time? 

Mr.  Corinblit:    Yes,  if  your  Honor  please. 

The  Court :    Very  well. 

Ladies  and  gentlemen,  we  are  about  to  take 
another  recess  and  again  it  is  my  duty  to  admonish 
you  that  you  are  not  to  discuss  this  case  with  any- 
one, you  are  not  to  discuss  it  [915]  among  your- 
selves and  you  are  not  to  formulate  or  express  any 
opinion  as  to  the  rights  of  the  parties  until  the  case 
has  been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  stand  in  re- 
cess until  ten  minutes  after  11 :00. 
(Short  recess.)   [916] 

The  Court:  Is  it  stipulated  the  jury  is  present 
in  the  box? 

Mr.  Corinblit:    So  stipulated. 

Mr.  Mitchell:    Yes. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Pirosh,  I  think  you 
testified  Avith  respect  to  the  current  practice  of  mul- 
tiple day  and  date  policy  of  the  film  companies  as 
to  pictures  that  customarily  did  and  customarily 
did  not  play  first  run  in  a  single  theatre  and  then 
in  a  group  of  theatres. 

With  respect  to  the  question — as  a  matter  of  fact, 
you  have  a  pretty  good  recollection  of  what  pic- 
tures did  or  did  not  play  multiple  run  day  and  date, 
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I  suppose.    I  want  to  go  through  these  in  the  last 

year. 

The  picture  Blackboard  Jungle  played  multiple 
day  and  date,  correct?  A.     That  is  correct. 

Q.  Anchors  Aweigh  and  Marauders  played  mul- 
tiple day  and  date  ? 

A.     Anchors  Aweigh  was  a  re-issue. 

Q.  But  they  played  multiple  day  and  date  on  a 
re-issue  first  rim? 

A.     If  anyl)ody  played  it,  I  guess  it  did. 

Q.  It  played  in  the  State,  the  Fox,  the  UA 
Pasadena,  the  Golden  Gate,  and  seven  drive-ins,  is 
that  correct?  [917]  A.     That  is  so,  I  guess. 

Q.  The  picture  Love  Me  Or  Leave  Me  played 
multiple  run  day  and  date,  did  it  not? 

A.  That  was  offered  because  Metro  thought  they 
had  a  very  good  picture  for  one  theatre  first  run 
showing.  Unfortunately,  at  the  time  most  of  the 
theatres  that  Mr.  Hickey  considered  suitable  for 
a  show  case  run  were  booked  with  other  pictures  on 
the  date  on  which  he  wanted  to  open  his  picture. 

I  recall  distinctly  making  an  offer  for  the  picture 
in  our  Vogue  Theatre  in  Hollywood,  which  is  a 
small  theatre. 

Metro,  Mr.  Hickey,  rejected  all  the  offers  because 
he  couldn't  get  the  kind  of  a  theatre  he  wanted, 
and  decided  as  long  as  he  could  not  get  what  he  con- 
sidered a  good  show  case  house,  he  then  asked  for 
offers  on  multii)le  run,  that  is  correct. 

Mr.  Corinblit:  Your  Honor,  I  will  move  to  strike 
the  answer  with  respect  to  what  Metro  wanted  and 
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what  Metro  decided.    I  ask  now,  your  Honor,  that 

the  witness  try  to  testify  as  to  the  facts. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Pirosh,  you  made 
an  offer  for  the  Yogue  Theatre  in  that  situation, 
and  Mr.  Hickey  rejected  it,  is  that  correct? 

A.     For  the  one-theatre  showing,  that  is  correct. 

Q.  And  thereafter  it  played  multiple  day  and 
date,  correct?  [918]  A.     That's  right. 

Q.  The  picture  Cobweb  played  multiple  run  day 
and  date,  correct?  A.     I  believe  it  did. 

Q.  The  picture  Scarlet  Coat  and  Wizard  of  Oz, 
which  were  probably  re-issues,  played  day  and  date  ? 

A.  Well,  Scarlet  Coat  was  a  new  picture,  but 
no  good,  and  the  Wizard  of  Oz  was  a  re-issue,  and 
they  played  multiple  run  day  and  date. 

Q.  It's  Always  Fair  Weather  played  multiple 
day  and  date?  A.     Yes,  it  did. 

Q.  Bar  Sinister  and  King's  Thief  played  multi- 
ple day  and  date? 

A.  I  think  they  played  together.  They  were  a 
couple  of  lousy  ones. 

Q.     On  multiple  day  and  date?  A.     Yes,  sir. 

Q.  The  picture  Trial  played  multiple  day  and 
date?  A.    Yes,  it  did. 

Q.  The  picture  Quentin  Durward  played  multi- 
ple day  and  date?  A.     Yes,  sir. 

Q.  The  picture  Tender  Trap  played  multiple 
day  and  date?  [919]  A.    Yes,  sir. 

Q.  The  double  bill  Honky  Tonk  and  Billy  The 
Kid  played  multiple  run  day  and  date  ? 
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A.  They  were  re-issues.  They  played  multiple 
day  and  date. 

Q.  The  picture  30  Seconds  Over  Tokyo  and  A 
Guy  Named  Joe  were  also  re-issues  and  played  mul- 
tiple run  day  and  date  ?  A.     I  guess  they  did. 

Q.     Kismet  played  multiple  run  day  and  date? 

A.    Yes,  sir. 

Q.  Kismet  was  a  great  motion  picture,  or  wasn't 
it  very  good? 

A.  A  very  expensive  motion  picture  that  no- 
body wanted  to  see,  and  Metro — I  was  told  Metro 
lost  a  lot  of  money  on  it. 

Q.  But  it  was  an  expensive  picture  and  they 
played  it  multiple  day  and  date,  right? 

A.     Yes,  they  did. 

Q.  The  picture  Diane  also  played  multiple  day 
and  date?  A.     I  suppose  it  did. 

Q.  All  right.  The  picture  Ransom  played  mul- 
tiple day  and  date?  A.    Yes,  sir. 

Q.  The  picture  Forever  Darling  played  multiple 
day  and  date?  [920]  A.    Yes. 

Q.  The  picture  Last  Hunt  played  multiple  day 
and  date?  A.    Yes,  sir. 

Q.  The  re-issue  group  Northwest  Passage  and 
Stratton  Story  played  multiple  day  and  date? 

A.     Yes,  sir. 

Q.  The  picture  Forbidden  Planet  played  multi- 
ple day  and  date?  A.     Yes. 

Q.  The  picture  The  Swan,  that  is  the  one  with 
Grace  Kelly,  and  the  picture  with  Alec  Guinness 
played  multiple  day  and  date? 
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A.  And  also  a  picture  that  did  no  business,  but 
it  played  multiple,  yes,  sir. 

Q.  Tribute  To  A  Bad  Man  played  multiple  day 
and  date?  A.     Yes,  sir. 

Q.     The  Rack  played  multiple  day  and  date*? 

A.  And  did  so  badly  they  pulled  it  out  of  release 
after  it  played,  yes,  sir. 

Q.  Bowhani  Junction  played  multiple  day  and 
date?  A.    Yes,  sir. 

Q.  The  picture  The  Catered  Affair  played  mul- 
tiple day  and  date?  A.    Yes,  sir. 

Q.  Well,  I  was  going  to  add  them  up,  but  I 
think  we  [921]  can  do  that  for  the  purx)ose  of  the 
record  and  get  the  number  of  pictures. 

Now,  I  think  you  will  agree  mth  me  that  the 
Blackboard  Jungle,  the  first  picture  I  mentioned, 
opened  May  11,  1955,  and  the  last  picture — ^well, 
the  picture  covered  by  this  group  we  have  gone 
through  runs  to  July  18,  1956,  after  this  case 
opened,  when  the  picture  Catered  Affair  opened 
multiple  day  and  date.    Now 

Mr.  Johnston:    They  were  all  in  that  period? 

Mr.  Corinblit:    Yes,  all  in  that  period. 

The  Court:  May  I  inquire,  you  are  in  1955  and 
1956,  and  we  are  concerned  with  the  period  of  Sep- 
tember, 1950  to  September,  1951. 

Mr.  Corinblit:  I  realize  that,  your  Honor,  but 
Mr.  Pirosh  imder  the  questioning  of  Mr.  Mitchell 
explained  elaborately,  he  took  the  position  that  now 
— we  showed,  of  course,  that  there  had  been  a 
change  to  multiple  day  and  date  policy,  but  Mr. 
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Pirosh  left  the  inference  that  there  were  only  a 
few  pictures  involved  in  the  multiple  day  and  date, 
and  the  only  purpose  of  this  testimony  is  to  show 
tliat  presently  a  great  majority  of  the  pictures  are 
pla^-ing  multiple  day  and  date  as  contrasted  to  the 
inference  attemx:)ted  to  be  left  by  Mr.  Pirosh  that 
there  were  only  a  few.    That  is  the  only  reason. 

The  Court:  If  I  understood  Mr.  Pirosh's  testi- 
mony correctly,  he  stated  that  it  was  only  the  ex- 
ceptional [922]  picture  in  which  they  played  in 
;>ne  theatre,  the  exceptional  picture.  The  other 
pictures,  why,  they  continued  to  play  day  and  date. 
That  is  my  understanding. 

Is  that  true? 

The  Witness:  Yes,  sir.  I  said  that  the  junk 
played  in  these  units  normally  and  most  of  the 
good  pictures  played  in  the  one  theatre. 

The  Court:  The  pictures  that  counsel  has  been 
reading,  are  they  junk? 

The  Witness:  Tliey  have  three  good  pictures, 
Blackboard  Jungle,  Love  Me  Or  Leave  Me,  on 
which  they  were  unsuccessful  in  securing  the  kind 
of  theatre  they  wanted  for  an  exclusive  run,  and 
The  Tender  Trap.  The  rest  of  them  were  all  no 
good.    They  have  had  a  bad  year,  your  Honor. 

The  Court:  I  don't  think  you  are  going  to  be 
very  popular  with  the  producers. 

The  Witness:  Well,  I  am  not  very  popular  with 
Mr.  Hickcy.    I  told  him  that. 

Mr.  Corinblit :  Now,  you  see,  your  Honor,  it  is  in 
the  light  of  that  testimony  that  I  think  we  ought 
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to   have,   although   it   will   not   take   very   long  to  | 
cover  as  a  unit,  because  when  we  are  all  through, 
you  will  see  Mr.  Pirosh  is  calling  everything  junk 
that  doesn't  play  in  a  single  theatre,  and  if  it  plays 
multiple  day  and  date,  he  calls  it  junk. 

The  Court :  That  is  up  to  the  jury  to  decide  what 
Mr.  [923]  Pirosh  testified  to.  They  heard  this  testi- 
mony. 

Mr.  Corinblit:  Yes,  sir,  but  I  would  like  to  com- 
plete this  and  demonstrate  it  in  terms  of  a  reply 
to  Mr.  Pirosh 's  statement. 

The  Court:    All  right.    Proceed. 

Mr.  Corinblit:    Thank  you,  sir. 

Q.  Now,  turning  to  the  releases  by  the  distribu- 
tor Universal  beginning  in  June,  1955,  the  picture 
This  Island  Earth  played  multiple  day  and  date. 

A.     Yes,  sir. 

Q.  Ain't  Misbehaving  and  Man  From  Bitter 
Ridge  played  multiple  day  and  date  ? 

A.     Yes,  sir. 

Q.     Fox  Fire  played  multiple  day  and  date  ^ 

A.     Yes,  sir. 

Q.  One  Desire  and  Purple  Mask  x)layed  multiple 
day  and  date?  A.     Yes,  sir. 

Q.  Francis  In  The  Navy  played  multiple  day 
and  date?  A.     Yes,  sir. 

Q.  The  Francis  series,  have  they  been  pretty 
profitable  ? 

A.  They  have  been  awfully  bad  in  Los  Angeles 
for  three  or  four  years.    They  do  pretty  good  busi- 
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ness  in  the  Middle  West  where  they  don't  know  any 

better.  [924] 

The  Court:  Maybe  they  just  understand  a  mule 
l)etter  in  the  Middle  West. 

The  Witness :  They  like  corn  pictures.  Ma  And 
Pa  Kettle  and  Francis  are  very  good  there  but  are 
not  popular  here. 

Q.  (By  Mr.  Corinblit)  :  The  people  in  the  Mid- 
dle West  don't  understand  anything  about  the 
movies  ? 

A.  They  like  a  different  type  of  picture  than 
are  liked  in  a  metropolitan  area  like  Los  Angeles. 
There  is  no  reflection  on  the  people  in  the  Middle 
West. 

Q.  I  think  there  is  an  awful  reflection  on  the 
people  in  the  Middle  West,  Mr.  Pirosh. 

The  Court:  Let's  not  argue  this  question.  The 
jury  is  not  asked  to  decide  that  question. 

Q.  (By  Mr.  Corinl)lit) :  The  picture  Kiss  of 
Fire  played  multiple  day  and  date*? 

A.     Yes,  sir. 

Q.  The  picture  Female  On  The  Beach  played 
multiple  day  and  date?  A.    Yes,  sir. 

Q.  To  Hell  and  Back  played  multiple  day  and 
date?  A.     Yes,  sir. 

Q.  The  combination  Lady  Godiva  and  Naked 
Dawn  played  multiple  day  and  date? 

A.     Yes,  sir.  [925] 

Q.  The  picture  Tarantula  and  Running  Wild 
played  multiple  day  and  date  ?  A.     Yes,  sir. 

Q.     The   picture   The    Spoilers  played  multiple 
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day  and  date?  A.    Yes,  sir. 

Q.  The  picture  Square  Jungle  played  multiple 
date  and  date?  A.    Yes,  sir. 

Q.  Second  Greatest  Sex  played  multiple  day  and 
date?  A.     Yes,  sir. 

Q.  There  Is  Always  Tomorrow  played  multiple 
day  and  date?  A.     Yes,  sir. 

Q.  All  That  Heaven  Allows  and  Red  Sundown 
played  multiple  day  and  date? 

A.     All  That  Heaven  Allows? 

Q.    Yes,  sir. 

A.    I  think  that  played  in  the  Wilshire  Theatre. 

Q.  Well,  we  will  check  that.  My  record 
shows 

A.  I  am  not  positive  of  that  fact.  I  know  we 
did  play  a  Universal  picture  in  the  Wilshire  Thea- 
tre. [926] 

Q.  Now,  the  picture  Benny  Goodman  Story 
played  multiple  day  and  date?  A.     Yes,  sir. 

Q.  You  don't  really  regard  that  as  a  bad  pic- 
ture, do  you? 

A.  It  did  not  do  top  business.  It  was  a  pretty 
good  picture. 

The  Court :  When  you  catalog  a  picture  as  being 
bad  or  good  you  are  only  looking  at  it  from  the 
boxoffice  receipt  angle,  isn't  that  right?  That  is,  if 
it  brings  in  a  lot  of  money  it  is  a  good  picture  and 
if  it  doesn't  bring  in  a  lot  of  money  it  is  a  bad  pic- 
ture? 

The  Witness:     That  is  correct. 

The  Court:    You  are  not  passing  on  the  quality 
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of  the  picture  from  an  artistic  standpoint  but  you 
are  passing  on  the  quality  of  the  picture  from  a 
monetary  standpoint  ? 

The  Witness:    I  am  strictly  commercial. 

Q.  (By  Mr.  Corinblit)  :  The  picture  To  Hell 
and  Back  was  a  big  grosser,  was  it  not? 

A.     Very,  very  good. 

Q.     Very  good?  A.    Yes. 

Q.  And  that  picture  played  multiple  day  and 
date? 

A.  Universal  decided  to  do  that.  I  tried  to  buy 
that  picture  on  exclusive  run  and  made  an  offer  for 
it.  [927] 

Q.     And  Universal  decided  they  didn't  want  it? 

A.     Universal,  I  think,  made  a  mistake. 

Q.     But  it  did  a  great  business? 

A.    Yes,  a  fine  picture. 

Q.  All  right.  The  picture  Creature  Walks 
Among  Us  and  Price  of  Fear  played  multiple  day 
and  date? 

The  Court:  Mr.  Corin])lit,  you  are  talking  so 
fast  that  I  have  trouble  even  knowing  what  you 
say.  I  don't  know  how  the  reporter  can  get  this 
down.  I  don't  think  that  the  reporter  can  get  it  at 
all. 

Q.  (By  Mr.  Corinblit)  :  Creature  Walks  Among 
Us  and  Price  of  Fear;  Never  Say  Goodby,  World 
In  My  Corner  played  multiple  day  and  date,  isn't 
that  right,  Mr.  Pirosh? 

A.     I  believe  it  did. 

Q.     Toy  Tiger  and  Rawhide  Years  played  multi- 
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pie  day  and  date?  A.    Yes,  sir. 

Q.  And  Away  All  Boats  played  multiple  day 
and  date?  A.     Yes,  sir. 

Q.  Have  you  found  out  how  the  Away  All  Boats 
is  doing? 

A.  I  think  yesterday  at  the  opening — I  heard 
the  matinees  yesterday  were  good.   [928] 

Mr.  Corinblit:  Now,  the  period  covered  by  that 
group  is  roughly  the  same  as  indicated  before,  just 
in  a  period  of  a  little  over  one  year — June,  1955  to 
July  of  1956. 

Mr.  Corinblit:  It  may  be,  your  Honor,  in  order 
— I  don't  want  to  take  the  time  but  if  I  may  submit 
to  counsel  for  the  opposition  a  proposed  stipula- 
tion with  respect  to  the  remaining  figures,  then  we 
can  put  them  in  in  terms  of  the  number  of  pictures 
in  the  last  year  that  played  multiple  day  and  date 
as  distinguished  from  the  number  of  pictures  that 
played  on  single  run. 

May  I  do  that,  your  Honor? 

The  Court:  You  may  see  if  you  can  get  such  a 
stipulation  from  the  parties. 

Mr.  Johnston:  Will  we  be  able  to  enter  into  a 
stipulation  as  to  the  quality  of  the  pictures? 

Mr.  Corinblit:    No,  I  don't  think  so. 

Mr.  Johnston:    I  didn't  think  you  would. 

Mr.  Corinblit:  Can  you  stipulate  as  to  the  num- 
bers? 

Mr.  Johnston :  I  think  there  should  be  some  testi- 
mony as  to  whether  they  are  good,  bad  or  indifferent 
pictures. 
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The  Court:    Proceed. 

Mr.  Corinblit:     Thank  yon,  sir. 

Q.  The  Cohnn])ia  pictures,  Mr.  Pirosh,  during 
the  last  five  years  Five  Against  The  House  and 
End  of  The  Affair  played  multiple  day  and  date,  is 
that  correct  ?  [929]  A.     I  suppose  they  did. 

Q.  Prize  of  Gold  and  Chicago  Syndicate  played 
day  and  date — played  multiple  day  and  date,  is  that 
correct?  A.     I  suppose  they  did. 

Q.  Came  From  Beneath  The  Sea  and  Creature 
With  The  Atom  Brain  played  multiple  day  and 
date?  A.     I  think  so. 

Q.  Man  From  Laramie  and  Bring  Your  Smile 
Along  played  multiple  day  and  date?  A.     Yes. 

Q.     Who  was  the  star  in  that  picture? 

A.  It  was  a  good  picture  and  did  a  lot  of  busi- 
ness.   Jimmy  Stewart. 

Q.  Footsteps  In  The  Fog  and  Gun  That  Won 
The  West  played  multiple  day  and  date? 

A.    Yes. 

Q.  Teenage  Crime  Wave  and  Apache  Ambush 
played  multiple  day  and  date?  A.     Yes. 

Q.  My  Sister  Eileen  and  Dual  On  The  Missis- 
sippi played  m\iltiple  day  and  date,  or  was  that  ^ 
re-issue  ? 

A.  That  was  a  brand  new  picture.  That  didn't 
do  any  business. 

Q.  And  the  picture  My  Sister  Eileen  was  brought 
from  a  stage  play,  is  that  right?  [930] 

A.  I  don't  know  where  they  got  it  from  but  it 
didn't  do  any  business. 
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Q.  All  right.  Count  Three  And  Pray  played 
multiple  day  and  date*?  A.     I  suppose  so. 

Q.  3  Stripes  In  The  Sun  played  multiple  day 
and  date?  A.     Yes,  sir. 

Q.  Queen  Bee  and  The  Crooked  Web  played 
multiple  day  and  date?  A.     Yes,  sir. 

Q.     Lawless  Street  played  multix^le  day  and  date  ? 

A.    Yes,  sir. 

Q.  Last  Frontier  and  Inside  Detroit  i)layed  mul- 
tiple day  and  date?  A.    Yes,  sir. 

Q.  This  Is  Joe  Macbeth  and  Fury  At  Gunsight 
Pass  played  multiple  day  and  date?  A.     Yes. 

Q.  Battle  Stations  and  Houston  Story  played 
multiple  day  and  date?  A.    Yes. 

Q.  Hot  Blood  and  Uranium  Boom  played  multi- 
ple day  and  date?  A.     Yes. 

Q.  Rock  Around  The  Clock  and  Overexposed 
played  multiple  [931]  day  and  date  ? 

A.    Yes,  sir. 

Q.  The  picture  Jubal  played  multiple  day  and 
date,  did  it  not?  A.     Yes,  sir. 

Q.     Who  was  in  Jubal? 

A.  Jubal  had  Ernest  Borgnine  and  Glenn  Ford 
and  one  other.  Rod  Steiger  and  it  fell  flat  on  its 
face.    It  didn't  do  any  business. 

Q.  Cockleshell  Hero  and  Blackjack  Ketchem 
played  multiple  day  and  date?        A.     I  believe  so. 

Q.  And  the  picture  The  Harder  They  Pall 
played  multiple  day  and  date  ?  A.     Yes,  sir. 

Q.  Earth  Versus  Flying  Saucers  and  The  Were- 
wolf played  multiple  day  and  date  ?        A.    Yes,  sir. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      769 

(Testimony  of  Bert  Pirosh.) 

Q.  Safari  and  Storm  Over  The  Nile  played  mul- 
tiple day  and  date?  A.    Yes,  sir. 

Q.  All  right.  The  period  covered  by  that  is 
from  Jmie,  1955  to  August,  1956'? 

A.     One  good  picture. 

Mr.  Johnston:    What  did  he  say?  [932] 
(Answer  read.) 

Q.  (By  Mr.  Corinblit) :  Now,  turning  to  the 
Paramount  Company,  the  picture  Mambo  played 
multiple  day  and  date?  A.    Yes,  sir. 

Q.  The  picture  Hell's  Island  played  multiple 
day  and  date?  A.     I  suppose  it  did. 

Q.  And  the  picture  Girl  Rush  played  multiple 
day  and  date?  A.     Yes,  sir. 

Q.  And  the  picture  Ulysses — that  was  the  pic- 
ture with  Kirk  Douglas — played  multiple  day  and 
date?  A.    Yes,  a  big  flop. 

Q.     Lucy  Gallant  played  multiple  day  and  date? 

A.     Yes,  sir. 

Q.  And  Hell's  Horizons  played  multiple  day 
and  date?  A.     Yes,  sir. 

Q.  House  of  Bamboo  and  That  Lady  played 
day  and  date,  multiple  day  and  date  ? 

A.     Are  you  reading  the  Paramount  product? 

Q.    Yes.  A.     That  is  Fox. 

Q.  Pardon  me,  that  is  Fox.  Now,  I  think  it  is 
also  correct  to  state  that  1,  2,  3,  4,  5,  6,  7,  8,  9,  10, 
11  Paramount  pictures  that  did  play  in  a  first  run — 
that  is  [933]  in  a  pre-release  run  prior  to  release 
to  the  multix)le  day  and  date 
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Mr.  Mitchell :  That  is  a  big  statement  by  counsel. 
If  he  wants  to  ask  the  witness  about  pre-release 
runs  he  might  do  so. 

The  Court:  You  are  talking  about  "pre-release 
runs."  This  Avitness  has  never  said  that.  The 
witness  has  never  said  that  the  exhibition  of  pic- 
tures at  the  Chinese  Theatre,  a  single  run  theatre, 
was  a  pre-release  picture.  He  never  called  it  a  pre- 
release. 

Mr.  Corinblit:    Yes. 

The  Court:    He  calls  it  first  run. 

Mr.  Corinblit:  All  right,  your  Honor.  I  will  go 
into  that  matter  for  a  minute. 

Q.  Mr.  Pirosh,  as  far  as  the  distributors  are  con- 
cerned, when  they  send  you  a  letter 

]\Ir.  Mitchell :  Mr.  Pirosh,  don't  answer  the  ques- 
tion until  I  object. 

Q.  (By  Mr.  Corinblit)  :  When  the  distributor — 
when  you  receive  a  letter  from  a  distributor  with 
respect  to  a  picture  that  has  first  played  in  this  so- 
called  exclusive  theatre  and  then  goes  into  a  multi- 
ple day  and  date  theatre,  does  the  distributor  in  his 
letter  to  you,  does  any  distributor  in  their  letters  to 
you  call  that  release,  that  multiple  day  and  date 
release,  a  first  run?  [934] 

Mr.  Mitchell:  I  object  to  it  on  the  ground  it  is 
not  the  best  evidence.  If  we  are  going  to  go  into 
letters,  let  us  bring  the  letters  out. 

The  Court:  The  witness  testified  a  moment  ago 
the  distributors  called  it  first  run  but  he  didn't  call 
it  first  run.    The  first  run  was  in  the  single  theatre. 
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He  testified  to  that.  The  objection  is  overruled,  but 
I  will  sustain  an  objection  on  the  ground  it  has 
already  been  asked  and  answered. 

Mr.  Corinblit:    All  right,  your  Honor. 

Q.  Xow,  if  the  distributor  refers,  Mr.  Pirosh, 
to  the  multiple  day  and  date  run  as  the  first  run, 
what  does  the  distributor  call  the  run  before  that? 

Mr.  Mitchell:  I  object  to  it  upon  the  ground  it 
is  too  generalized.  I  can't  meet  testimony  about 
the  distributor  as  if  it  were  one  person.   [935] 

The  Court:  I  am  going  to  sustain  the  objection. 
This  expert  witness  is  a  buyer  and  he  is  not  an  ex- 
pert distributor.  He  doesn't  know  what  the  dis- 
tributors do  except  from  hearsay. 

Mr.  Corinblit:  All  right,  your  Honor.  Let  me 
put  it  this  way: 

Q.  When  you  receive  a  letter  from  the  defend- 
ant, in  this  case  Paramount,  in  which  there  was  a 
reference  to  the  run,  before  the  run  they  called  first 
run,  what  did  they  call  the  exclusive  run? 

Mr.  Mitchell:  Object  to  that  on  the  ground  it 
is  not  the  best  e\ddence. 

The  Court:    Overruled. 

Mr.  Mitchell :  If  we  are  going  into  written  docu- 
ments we  should  have  them. 

The  Court:    Objection  overruled. 

The  Witness :  I  am  not  positive  what  Paramount 
calls  them.  I  do  believe  that  at  times  they  call  them 
pre-release  even  though  the  pictures  were  playing 
all  over  the  county  at  that  time,  and  they  obviously 
weren't  pre-releases. 
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Q.  (By  Mr.  Corinblit) :  They  called  them  pre- 
releases ? 

A.     They  might  call  them  anything. 

Q.  Now,  it  is  also  true,  isn't  it,  that  the  other 
distributors,  the  other  defendants  in  this  case.  Twen- 
tieth Century-Fox,  Universal,  Warner's  and  Loew's, 
when  they  wrote  you  or  told  you  about  what  they 
called  this  first  run,  that  is  in  [936]  the  single  thea- 
tre, they  also  referred  to  it  as  a  pre-release,  isn't 
that  right? 

A.  I  don't  recall  those  companies  telling  me 
that. 

Q.  You  recall  Paramount  but  you  don't  recall 
anything  with  respect  to  the  other  companies,  is  that 
it? 

A.  I  recall  Paramount  because  I  have  had  some 
arguments  with  them  about  it. 

Q.     I  see.    But  you  don't  recall  the  others? 

A.     I  don't  recall  it,  no. 

Q.  Now,  I  think  you  testified  that  the  picture 
The  King  and  I,  now  at  the  Chinese,  is  playing  at 
advanced  admission  prices,  is  that  right? 

A.  Well,  we  are  charging  a  certain  price  for  the 
picture. 

Q.  But  it  is  more  than  what  you  would — it  is 
more  than  your  regular  first  run  theatre  charge? 

A.     More  than  what  first  run  theatre? 

Q.  Well,  you  have  other  theatres  operating  on 
the  multijDle  first  run  policy.  You  do  have  such 
theatres  ? 

A.    We   have  theatres   operating  multiple  first 
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runs  and  second  runs  and  exclusive  first  runs  and 

subsequent  runs. 

Q.  I  am  talking  al^out  tlie  multix)le  first  runs. 
The  admission  price  at  the  Chinese  for  The  King 
and  I  is  higher  than  the  price  that  you  are  charging 
legularly  in  the  multiple  first  rim  theatres?  [937] 

A.  We  have  no  specific  multiple  first  run  thea- 
tres. 

Pictures  in  this  entire  area  are  offered  on  a  bid- 
ding basis  and  our  Vogue  Theatre  in  Hollywood, 
for  example,  may  be  playing  an  exclusive  run  one 
week,  as  they  did  on  the  Metro  picture  Lily  and 
they  ran  it  for  three  or  four  months. 

And  tliey  may  be  playing  day  and  date  with  a 
theatre  downtown  another  week.  Just  two  thea- 
tres. And  one  week  if  they  can't  get  a  picture  with 
a  limited  number  of  theatres,  they  might  be  playing 
with  the  whole  mish-mash — 10  or  12  theatres,  and 
they  might  be  all  different  theatres. 

Q.  Perhaps  we  can  put  it  this  way.  The  Chinese 
is  charging  more  than  the  Vogue?  A.     Sure. 

The  Court :  Maybe  you  can  get  a  stipulation  that 
the  Chinese  charges  more  than  any  other  motion 
picture  theatre  in  this  area  as  a  general  rule.  I 
think  they  do.  I  don't  know.  I  haven't  been  in  the 
Chinese  for  many  years. 

The  Witness:     That  is  not  true. 

The  Court :    That  is  not  true  ? 

The  Witness:    No,  sir. 

The  Court:    All  right. 

Mr.  Corinblit:    We  can't  get  a  stipulation  there. 
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Q.  (By  Mr.  Corinblit)  :  Now,  has  the  Vogue 
Theater  ever  increased  its  price  when  it  went  to  an 
exclusive  run  as  against  playing  on  this  multiple 
day  and  date?  [938] 

A.  The  Vogue  Theatre  charges  what  we  think 
we  should  charge  on  any  specific  picture. 

Q.  But  on  an  exclusive  they  have  gone  over  on 
what  they  charge  for  multiple  day  and  date  ? 

A.  I  think  when  they  ran  The  Bad  And  The 
Beautiful  it  was  a  dollar  and  a  quarter. 

Q.     How  about  the  other  pictures? 

A.  I  don't  think  they  had  any  other  exclusive 
runs  in  the  last  few  years.  The  theatre  is  not  good 
enough  for  that. 

Q.  Now,  when  Paramount  referred  to  this  first 
run,  this  exclusive  run  as  a  XDre-release,  what  did 
you  understand  to  be  the  meaning  of  the  term  "pre- 
release ?  " 

Mr.  Johnston:  Your  Honor,  I  think  he  has  al- 
ready gone  into  that — what  Mr.  Pirosh  understood 
it  to  be.    He  testified  to  that  some  time  ago. 

The  Court:    Let  me  ask  Mr.  Pirosh  a  question. 

Mr.  Pirosh,  regardless  of  whether  the  picture 
plays  at  one,  tv/o,  three  or  four  theatres  it  is  a  first 
run,  isn't  it? 

The  Witness:    So  far  as  I  am  concerned,  yes. 

The  Court:  And  anything  that  comes  after  that 
is  a  subsequent  run? 

The  Witness:    I  think  obviously  so. 

The  Court:  So  The  King  and  I  playing  in  the 
Chinese  Theatre  now,  in  your  opinion,  is  first  run? 
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The  Witness:    I  know  it  is  first  run.  [939] 

The  Court:  Anything  that  comes  after  that  will 
be  a  second  run? 

The  Witness :    It  has  to  be,  or  third. 

The  Court :    In  your  opinion  % 

The  AVitness:  Yes.  I  think  it  is  pretty  obvious 
that  if  another  theatre  plays  the  picture  after  it 
finishes  in  the  Chinese  Theatre  that  that  theatre  is 
not  playing  the  picture  first  run  in  Los  Angeles 
County. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Pirosh,  the 
distributors  in  their  discussions  with  you  take  a  con- 
trary position,  don't  they? 

Mr.  Mitchell:  Wait  a  minute.  The  distributors 
don't  discuss  en  masse.  I  object  to  it  on  the  groimd 
no  foundation  has  been  laid.  I  want  to  know  who 
he  is  talking  about. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Pirosh,  you  heard 
— you  were  buying  and  booking  pictures  for  Fox 
from  at  least  1945  on  and  before  then  too,  and  you 
certainly  heard  the  word  "pre-release"  during  those 
dates,  didn't  you?  A.    I  suppose  I  did. 

Q.  And  Fox  bought  pre-releases  during  those 
dates,  didn't  they? 

A.  I  still  don't  know  what  a  pre-release  is.  If 
a  picture  is  released  it  is  released  and  if  you  play 
it  ahead  of  that  time  it  is  just  released  earlier. 

Q.  I  realize  that,  but  I  want  to  know  how  you 
did  business  [940]  in  that  period.  I  do  not  want 
your  opinion  now,  but  how  you  did  business  during 
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this  period  in  your  dealings  with  Loew's,  for  ex- 
ample. [941] 

A.    Yes. 

Q.  There  would  be — as  a  matter  of  fact,  I  think 
there  might  be  three  or  four  pictures  a  year  which 
would  be  designated  as  pre-release  or  road  show, 
isn't  that  right?  A.     I  don't  think  so. 

Q.     You  don't  think  so? 

A.  The  only  picture  I  can  recall  from  Loew's 
that  was  designated  as  either  pre-release  or  road 
show,  and  I  don't  know  which  they  called  it,  if  they 
called  it  either  one,  was  during  the  period  before 
1945  and  the  picture  was  Gone  With  the  Wind. 

Q.  Well,  weren't  there  a  group  of  pictures  that 
would  play,  for  example,  at  the  Four  Star  or  the 
Wilshire  Theatre  which  you  would  refer  to  and 
Loew's  would  refer  to  as  pre-release  pictures,  where 
you  would  raise  your  admission  price  and  have  a 
special  whoopla  arrangement  that  you  referred  to? 

A.  I  don't  remember — I  didn't  refer  to  them  as 
pre-releases.  Now,  what  Loew's  referred  to  them  as, 
you  can  find  out  from  their  records,  I  guess. 

Q.  Nov/,  can  you  remember  how  Loew's  referred 
to  them  to  you  ? 

A.     They  wanted  to  sell  a  picture. 

Q.     Did  they  ever  refer  to  them  as  pre-releases? 

A.  Nobody  refers  to  a  picture  as  a  pre-release  in 
conversation.  [942] 

Q.  I  am  asking  during  the  period  from  1945  to 
1951,  whether  Loew's  referred  to  these  pictures  I 
am  talking  about  as  pre-releases  ? 
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A.     I  can  recall  no  such  reference. 

Q.  You  don't  recognize  that  during  1945- '51 
there  was  in  the  motion  picture  industry  an  ac- 
cepted term  ''pre-release"  which  referred  to  a  play- 
off in  a  single  theatre  at  advanced  admission  prices, 
or  sometimes  referred  to  them — and  had  reserved 
seats  and  sometimes  not  resers^ed  seats  at  which — 
well,  including  those  elements.  Do  you  recognize  the 
existence  in  the  motion  picture  industry  from  1945 
to  1951  of  such  a  term? 

A.  Well,  if  you  are  talking  about  the  motion  pic- 
ture industry  in  New  York,  for  example,  any  pic- 
ture plays  first  rmi  in  one  theatre.  This  is  the  only 
city  in  the  United  States  to  my  knowledge  where 
this  kind  of  a  crazy  setup,  crazy  in  my  opinion,  has 
evolved  and  a  picture  plays  in  San  Francisco. 

I  don't  care  if  Paramount  calls  it  pre-release  or 
post-release  or  first  run,  if  it  plays  in  one  theatre  in 
Seattle,  if  it  plays  in  New  York  City,  if  it  plays 
in  San  Francisco,  it  plays  in  one  theatre. 

I  don't  know  what  a  pre-release  is  or  after-release 
or  anything  else.  I  think  it  is  just  a  lot  of  words. 

Mr.  Corinblit:  I  would  jUvSt  ask  a  final  question 
on  this  point.  Did  Loew's  use  that  word  to  you  from 
1945  to  1951,  pre-release? 

The  Witness:  I  have  already  said  that  I  do  not 
recall  that  they  used  it. 

Q.  (By  Mr.  Corinblit) :  Do  you  recall  whether 
any  of  the  other  distributors  used  that  word  to  you 
from  1945  to  1951? 
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A.  I  think  I  have  testified  I  have  heard  Para- 
mount use  it. 

Q.    Any  other  distributor  1 

A.  I  do  not  recall  hearing  it  from  any  other  dis- 
tributor. 

Q.  All  right.  Now,  with  respect  to  this  matter  of 
multii^le  day  and  date,  I  think  you  have  described 
it,  but  it  perhaps  ought  to  be  described  a  little  fur- 
ther. What  happens  is  that  with  respect  to  this  area 
on  the  map,  not  in  the  central  part  of  the  city  some- 
times, but  in  circles  all  throughout  the  city,  the  pic- 
tures are  offered  for  first  run  to  any  theatre  that  is 
willing  to  compete  for  it. 

Now,  Mr.  Pirosh,  under  those  circumstances.  Fox 
in  every  one  of  these  areas,  wherever  Fox  has  a  the- 
atre, has  to  compete  with  the  independents  that  are 
in  that  area,  is  that  right,  for  the  picture  in  that 
area? 

A.  Fox  normally  does  not  license  more  than  four 
theatres  first  run.  They  either  license  one  theatre  or 
four  [944]  theatres  generally. 

Q.     All  right. 

A.  I  think  they  did  release  one  or  two  pictures 
on  this  overall  thing. 

Q.  All  right.  I  want  to  turn  now  to  the  Fox 
West  Coast,  your  company.  I  am  talking  about  Fox 
West  Coast  now.  Fox  West  Coast,  your  company,  in 
each  one  of  these  areas  has  to  compete  against  the 
other  theatres  for  the  multiple  run  in  that  area,  is 
that  right  ? 

A.    If  we  want  to  buy  the  picture. 
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Q.  If  yoii  want  to  buy  the  picture,  you  have  got 
to  compete  for  it,  isn't  that  right? 

A.     Yes,  sir. 

Q.  That  is  true  with  respect  to  each  area  in 
which  this  multiple  first  run  is  played? 

A.  There  is  no  special  area.  Each  distributor  has 
evolved  a  system  of  its  own.  They  determine  what 
the  areas  are.  In  some  areas  they  might  say  that  in 
the  San  Fernando  Valley,  ''We  will  license  three 
nms,"  or  they  might  say,  ''East  of  this  street  we 
will  license  one  run,  and  west  of  this  street  we  will 
license  one  run." 

There  are  no  hard  and  fast  areas.  Each  distribu- 
tor has  its  own  system. 

Q.     Right. 

A.  So  if  you  want  to  talk  about  a  specific  dis- 
tributor, [945]  I  can  answer  the  question. 

Q.  All  right.  My  only  point  is,  without  having 
any  area  that  any  distributor  designates  within  each 
such  area,  Fox  has  to  compete  against  the  other  the- 
atres in  the  area  for  the  run,  that  is  what  I  am 
driving  at,  and  that  is  true,  isn't  it? 

A.  If  I  want  to  buy  the  picture,  I  have  to  make 
an  offer. 

Q.     In  competition  with  others  in  the  area? 

A.  Depending  on  whether  the  others  want  to 
make  an  offer  or  not. 

Q.  Now,  in  1951,  as  a  matter  of  fact,  from  1945 
to  1951,  excluding  for  a  minute  Universal,  the  thea- 
tres in  this  whole  area,  not  a  single  theatre  in  the 
area,  other  than  where  a  Fox  theatre  was  located. 
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had  any  opportunity  to  compete  for  first  run  pic- 
tures, did  they,  independent  theatres'? 

A.    Which  area  are  you  talking  about? 

Q.  Well,  you  know  that — well,  let's  talk  about 
Loew's.  Loew's  prior  to  the  fall  of  1949,  late  1949, 
was  playing  in  three  Fox  theatres,  the  Los  Angeles 
Downtown,  the  Egyptian  in  Hollywood  and,  if  I  am 
not  mistaken,  the  Wilshire  on  Wilshire  Boulevard. 
Not  a  single  theatre  in  this  whole  area  had  an  op- 
portunity to  license  first  run  pictures  at  that  time, 
did  they? 

Mr.  Johnston:  What  whole  area  are  you  talking 
about?  [946]  Are  you  talking  about  the  whole 
county  ? 

Q.  (By  Mr.  Corinblit)  :  The  Los  Angeles  metro- 
politan area,  other  than  where  those  Fox  theatres 
were  located. 

A.  Loew's  decided  that  they  wanted  to  play 
do^vntown  and  in  Hollywood — I  don't  know  if  it  was 
in  1949  that  there  was  the  Wilshire  Theatre.  At  one 
time  they  licensed  three  runs  and  at  one  time,  as  a 
matter  of  fact,  they  put  in  a  fourth  run  and  had  to 
spend  a  lot  of  money  on  a  theatre,  and  then  took  the 
pictures  away  after  three  months. 

Q.     Stop  a  minute,  Mr.  Pirosh. 

Mr.  Mitchell:  Let  him  finish.  Don't  stop  him  a 
minute. 

Mr.  Corinblit:    All  right. 

The  Witness :  They  offered  us  the  pictures  in  the 
Egyptian  Theatre  and  we  bought  them.  Whether 
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they  offered  anybody  else  the  pictures,  I  have  no 

knowledge. 

Q.  (By  Mr.  Corinblit) :  You  know  that  you 
never  had  to  compete  against  any  independent  thea- 
tre in  the  entire  metropolitan  area  for  those  pic- 
tures, isn't  that  correct,  during  the  period  1945  to 
1949? 

A.  All  I  know  is  this.  We  were  offered  these  pic- 
tures in  a  theatre  downtown,  and  we  were  offered 
the  pictures  in  the  Wilshire  Theatre,  perhaps,  and 
we  were  offered  the  pictures  in  the  Egyptian  Thea- 
tre, and  Loew's  had  very  good  pictures,  and  we 
were  very  glad  to  buy  them.  [947] 

Loew's  didn't  offer  me  the  pictures  in  the  Acad- 
emy Theatre  in  Inglewood  to  play  day  and  date 
first  nm. 

Q.  We  will  get  this  clear  first.  During  that  pe- 
riod there  was  no  competitive  bidding  for  Loew's 
product  for  your  theatres,  is  that  right  ? 

A.     1951? 

Q.     1945  to  the  end  of  1949? 

A.     To  the  best  of  my  knowledge,  there  wasn't. 

Q.  So  that  before  the  multiple  day  and  date, 
there  was  no  competition  between  Fox  and  any 
other  theatre  for  first  run  ? 

Mr.  Mitchell:    Now,  wait  a  minute. 

Mr.  Corinblit:    Just  a  minute,  counsel. 

Q.  After  multiple  day  and  date,  for  the  first  run 
Fox  was  required  to  compete  against  independent 
theatres  for  first  run,  isn't  that  right? 

Mr.  Mitchell :    Wait  a  minute,  your  Honor. 
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The  Court :    Just  a  minute. 

Mr.  Mitchell:  I  object  to  that  upon  the  ground 
that  he  has  used  the  word  compete  in  a  different 
sense.  Obviously,  if  there  is  competitive  bidding, 
there  is  that  kind  of  competition.  If  there  is  not 
competitive  bidding,  there  is  still  competition  be- 
cause if  Loew's  likes  the  theatres  of  Fox,  the  Egyp- 
tian and  the  Loew's  State  or  the  Los  Angeles,  better 
than  other  theatres,  those  other  theatres  are  com- 
peting, whether  [948]  they  have  actual  competitive 
bidding  or  not,  so  we  are  using  it  in  two  senses.  It 
is,  therefore,  an  improper  question. 

Mr.  Johnston:  Your  Honor,  I  submit  it  assumes 
facts  not  in  evidence,  and  it  also  calls  for  a  conclu- 
sion of  this  witness  on  matters  he  may  or  may  not 
have  any  knowledge  about.  There  is  no  foundation 
laid. 

The  Court :  If  he  doesn't  know,  he  can  very  eas- 
ily say,  '^I  don't  know." 

Mr.  Mitchell :  That  is  just  what  he  did  say,  your 
Honor.  He  said  he  didn't  know  what  Loew's  was 
doing  with  regard  to  offering  product. 

The  Court:  You  understand  the  meaning  of  the 
word  compete? 

The  Witness:  Yes.  We  were  competing,  I 
thought,  with  a  lot  of  theatres  at  the  time  for  pa- 
tronage of  the  public. 

Q.  (By  Mr.  Corinblit)  :  For  patronage  and  the 
public?  A.     Patronage  of  the  public. 

Q.     Not  for  pictures,  though? 

A.     If  you  are  asking  me  what  we  did 
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Q.     Yes,  sir. 

A.  We  had  enough  pictures  to  run  the  Egyptian 
Theatre  profitably  and  we  didn't  have  to  look  for 
other  ]3ictures.  If  we  had  tried  to  buy  Paramount 
pictures,  we  would  have  found  out  Mr.  Marco  Wolff 
had  a  franchise  for  Paramount  x>ictures  and  we 
couldn't  get  the  Paramount  pictures  first  run  in 
Los  Angeles.  [949] 

Q.  Mr.  Pirosh,  talking  about  the  pictures  that 
T(3U  had  to  make  up  this  supply  that  you  said  was 
enough,  you  didn't  have  to  compete  against  anybody 
for  those  pictures  from  1945  to  the  end  of  1949,  did 
you?  A.     In  which  theatres,  sir? 

Q.     In  the  Egyptian,  Loew's  State  and  Wilshire 
Theatre,  referring  to  Metro  product. 
I      A.     In  the  Egyptian,  we  had  a  very  good  theatre 
and  Metro  wanted  to  sell  us. 

The  Wilshire  Theatre  is  a  very  fine  theatre  and 
Metro  was  getting  a  lot  of  film  rental,  and  they 
wanted  to  sell  us  there. 

In  downtown  Los  Angeles,  Metro  Avas  happy  with 
the  results  in  our  theatres,  and  to  my  knowledge 
Metro  was  not  offering  the  pictures  to  anyone  else, 
but  I  don't  know. 

Q.  To  your  knowledge,  at  that  time,  1945,  to  the 
end  of  1949,  Metro  wasn't  offering  those  pictures  to 
anybody  else.  That  is  a  question  that  I  ])elieve  you 
answered,  but  I  just  wanted  to  get  that  clear  on  the 
record. 

A.     I  said  that  I  don't  know  that  they  were. 

Q.    Now,  as  a  matter  of  fact,  that  is  true  not 
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only  with  respect  to  Metro,  but  it  is  also  true  with 
respect  to  Universal,  that  before  the  multiple  day 
and  date  policy,  you  didn't  have  to  compete  with 
anybody  for  first-run  pictures  of  Universal.   [950] 

After  the  multiple  day  and  date  policy,  for  the 
first  time  was  Fox  required  to  compete  with  any- 
body for  a  Universal  first-run  picture. 

Mr.  Mitchell :  Your  Honor,  the  record  shows  that 
Universal  played  multiple  run  ever  since  1946.  Uni- 
versal has  been  playing  its  pictures  in  the  Ritz  and 
either  the  Vogue  or  the  Guild  and  the  Iris  on  the 
Hollywood  Boulevard,  in  the  United  Artists  Down- 
town, the  United  Artists  Theatre,  after  1947  or  so, 
in  the  Culver  Theatre  in  Culver  City,  and  the  Stu- 
dio City  Theatre,  so  they  were  playing  multiple  run 
all  the  time. 

The  Court:  This  witness  knows  those  facts  as 
well  as  you  do,  doesn't  he? 

Mr.  Mitchell:  But,  your  Honor,  he  frames  his 
question  in  such  a  way  as  if  there  had  previously 
been  a  situation  where  Universal  was  not  playing 
first  run,  and  therefore  he  assumes  a  fact  not  in  evi- 
dence and  the  question  is  improper  in  form. 

The  Court:    Objection  overruled. 

The  Witness:  Well,  let  me  go  back  to  Metro  for 
a  minute. 

Q.     (By  Mr.  Corinblit)  :    Would  you  just 

A.  I  didn't  answer  the  question  fully  before.  I 
have  been  thinking  a  little.  You  asked  if  it  were  not 
true  I  did  not  have  to  compete  for  Metro  pictures  at 
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any  time  nntil  they  [951]  had  mnltiple  run.  That  is 

incorrect. 

Q.  That  was  not  the  question,  sir.  It  was  from 
1945  to  the  end  of  1949. 

A.  But  you  also  said,  as  I  recall,  that  we  did  not 
i^ave — the  independent  did  not  have  a  right  to  com- 
pete for  the  Metro  pictures  until  the  multiple  run 
was  put  in. 

Q.  No,  I  beg  your  pardon,  Mr.  Pirosh.  I  asked 
you  whether  to  your  knowledge  you  ever  had  to 
compete  for  Metro  pictures  during  the  period  from 
1915  to  the  end  of  1949,  and  your  answer  was  to 
your  knowledge  you  did  not,  is  that  correct? 

A.     That  answered  that  question,  yes,  sir. 

Q.     All  right. 

A.    But  I  think  you  had  another  gadget  in  there. 

Q.  There  will  be  another  point.  Now,  I  want  to 
cover  the  Universal  question.  Do  you  understand 
my  Universal  question  ?  Shall  I  restate  it '? 

A.    You  have  to  tell  me  what  is  a  multiple  run. 

Q.    We  will  put  it  this  way. 

I  think  Mr.  Mitchell's  point  is  in  part  is  well 
taken,  your  Honor,  and  I  think  one  correction  on 
the  question  ought  to  be  made. 

Universal,  prior  to  the  end  of  1951,  fall  of  1951, 
played  Universal  pictures  in  Fox  Theatres,  for  Fox 
Theatres  and  the  United  Artists  Theatre  downtown, 
is  that  correct? 

A.     From  1945  to  1951?  [952] 

Q.    From  approximately  1946  to  1951. 
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A.  They  were  playing  in  the  Hill  Street  and 
Pantages  Theatres  in  1945. 

Q.    How  about  1946  on? 

A.     Could  have  been  in  1946. 

Q.     From  1946  to  1951.  All  right. 

A.  I  am  not  sure  of  the  dates,  but  some  time 
during  this  period  they  did. 

Q.  Now,  after  1951,  they  set  up,  still  multiple 
day  and  date,  but  for  the  first  time  in  the  other 
areas  theatres  could  compete  against  Fox  for  those 
multiple  day  and  date  runs,  isn't  that  right? 

A.  Up  until  1951,  these  areas  you  are  talking 
about,  Universal,  I  don't  believe,  was  offering  any 
first  run  at  all  to  independents  or  to  Fox. 

Q.  Mr.  Pirosh,  before  1951,  Fox  got  Universal 
product  without  competing  for  it  on  first  run. 

After  1951,  Fox  had  to  compete  for  Universal 
product  on  first  run,  isn't  that  right  ? 

A.     In  certain  areas. 

Q.     First  run. 

A.  Well,  except  that  Universal,  as  I  recall  it,  I 
think  in  1951  they  reduced  the  number  of  their 
areas. 

Q.     Do  you  think  they  reduced  them  in  1951  ? 

A.  Yes.  I  am  not  sure,  but  I  think  that  they  re- 
duced [953]  from  five  theatres  to  three  theatres  for 
a  while.  Now,  I  am  not  positive. 

Q.  You  don't  think  they  had  as  many  as  11 
areas  in  1951?  A.     In  1951? 

Q.     Yes,  the  fall  of  1951. 

A.     First  run  Los  Angeles? 
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Q.     Yes.  A.     I  don't  think  so,  sir. 

Q.  Now,  with  respect  to  Twentieth  Century-Fox 
product,  prior  to  the  termination  of  the  interest  of 
Twentieth  Century-Fox  in  Fox  West  Coast,  Fox 
West  Coast  got  Twentieth  Century-Fox  product  on 
first  run  without  competing  against  anybody  for  it, 
correct  ?  A.    That  is  correct.  [954] 

Q.  After  Fox  terminated  its  interests  in  Twen- 
tieth Century-Fox,  you  had  to  compete  against  other 
theatres  for  first  run,  is  that  it  ? 

A.    Yes,  sir. 

Q.  You  don't  still  get  that  product  automat- 
ically? A.     I  bid. 

Q.     Fox  product. 

A.     First  run  Los  Angeles. 

Q.     Fox  licenses  it? 

A.     It  is  on  a  bidding  basis  in  each  of  the  areas. 

Q.  Now,  from  your  own  observations,  it  is  really 
true  with  respect  to  the  other  distributors  as  well 
as — that  is,  it  is  true  with  respect  to  Warners  and 
it  is  true  with  respect  to  Paramount,  the  defendants 
in  this  case,  and  the  other  defendants  in  this  case, 
that  before — Let  us  talk  about  Paramount  first. 

Before  what  they  say  is  the  end  of  their  fran- 
chise, there  was  no  competition  for  Paramount 
product  after  the  multiple  day  and  date  is  set  up. 
There  is  competition  for  Paramount  product  first 
run,  is  that  right? 

A.  Well,  when  Paramount  had  their  franchise, 
Mr.  Wolff  was  playing  the  pictures  downtown  and 
in  Hollywood,  and  when  the  franchise  expired — 
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I  think  I  have  already  testified  that  Paramount  set 
up  seven  areas  and  licensed  their  pictures  on  a  com- 
petitive bidding  basis  in  each  of  the  areas.  [955] 

Q.     Now,  Mr.  Pirosh 

A.  Or  some  pictures  played  one  theatre,  and 
that  was  licensed  on  a  competitive  bidding. 

Q.  Mr.  Mitchell  did  take  occasion  to  have  you 
testify,  a  Fox  West  Coast  man  to  testify,  about  the 
Paramount  franchise  yesterday. 

When  did  you  learn  of  the  existence  of  that  fran- 
chise agreement? 

A.     Oh,  I  think  I  knew  about  it  15  years  ago. 

Q.     15  years  ago  ?  A.     Or  more. 

Q.  All  right.  Did  you  know  that  in  1947  Para- 
mount took  the  position  that  that  franchise  was 
illegal,  was  a  violation  of  the  antitrust  laws  ? 

A.     I  knew  they  were  having  an  argument. 

Q.  Did  you  know  that  that  was  the  position  that 
Paramount  took? 

A.     I  think  I  heard  something  about  it. 

Q.  Now,  did  you  know  Mr.  Pirosh,  when  that — 
when  the  legality  of  that  franchise  was  litigated  in 
this  courtroom  before  Judge  Westover,  that  Judge 
Westover  told  Paramount  that  that  franchise  was 
not  exclusive  ?  Did  you  know  that  ? 

A.     No,  sir. 

Q.     You  didn't  know  that? 

A.     No,  sir.  [956] 

Q.  Did  you  know  that  even  after  Judge  West- 
over  told  Paramount  that  that  franchise  was  not 
exclusive.  Paramount  refused  to  permit  the  Para- 
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diss  Theatre  or  any  other  independent  theatre  to 
play  day  and  date  with  Downtown  Paramount  and 
Holl}^vood  Paramount  ? 

A.     All  I  know  is  the  pictures  continued  to  play. 

The  Court:  You  can  answer  that,  "I  don't 
know,"  unless  you  do  know  of  your  own  knowledge. 
You  can  say,  "I  don't  know." 

The  Witness:    I  don't  know. 

The  Court:  There  is  no  disgrace  in  admitting 
you  don't  know. 

The  Witness :    I  recognize  that. 

Q.  (By  Mr.  Corinblit)  :  And  did  you  know  that 
even  though  Judge  Westover  told  Paramount  that 
that  franchise  was  not  exclusive,  that  Paramount 
appealed  from  Judge  Westover 's  ruling  in  order  to 
ccet  some  other  court  to  state  that  Judge  Westover 
was  incorrect? 

Mr.  Mitchell:  Well,  now,  your  Honor,  isn't  that 
improper  ?  I  think  he  should  be  instructed  not  to  do 
things  like  that. 

Perhaps  you  should  tell  the  jury  what  you  held, 
your  Honor,  and  leave  the  mystery  out  of  this  and 
that  kind  of  argumentative  statement. 

The  Court :  I  think  it  is  argumentative  as  far  as 
this  [957]  witness  is  concerned. 

I  don't  think  this  jury  is  interested  in  any  appeal 
that  was  taken. 

Mr.  Corinblit:  Very  well,  your  Honor.  I  will 
withdraw  the  question. 

The  Court:  You  have  gotten  before  the  jury  now 
that  Paramount  contended  that  the  franchise  was 
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illegal  but  the  court  held  it  was  not  illegal,  and  that 

was  sustained  on  appeal  and  that  is  all  there  is  to  it. 

Mr.  Corinblit:  There  is  the  other  element,  your 
Honor.  Your  Honor  held  the  franchise  was  not  ex- 
clusive. 

The  Court:  I  don't  remember  that.  I  would  have 
to  go  back  and  look  at  the  opinion. 

Mr.  Corinblit:  Yes,  it  is  in  your  judgment  and  it 
is  marked  as  an  exhibit  for  identification  by  the  de- 
fendants in  this  case — I  believe  in  this  case.  I  know 
it  is  marked  in  other  cases. 

Mr.  Westbrook :    It  is  so  marked. 

The  Court:  I  might  advise  the  jury  that  after 
this  court  makes  a  determination  or  even  after  you 
bring  in  a  verdict,  that  is  not  final  by  any  means. 

Within  a  certain  length  of  time  the  parties  have 
a  right  to  appeal,  and  it  is  not  final  until  the  last 
appellate  court  has  ruled  upon  the  matter.  And  if 
it  goes  to  the  Supreme  Court  there  is  not  a  final 
adjudication  until  the  [958]  Suioreme  Court  acts 
upon  it. 

Assuming  in  this  case  there  is  a  judgment  either 
one  way  or  the  other,  for  the  plaintiff  or  for  the  de- 
fendants, and  then  there  is  an  appeal  taken,  the 
judgment  isn't  final.  The  appeal  goes  to  the  Ninth 
Circuit  headquarters,  which  is  in  San  Francisco, 
and  it  may  be  two  years  before  the  Ninth  Circuit 
will  pass  upon  the  case. 

Supposing  the  Ninth  Circuit  sustains  the  finding 
of  the  jury,  then  it  is  possible  to  take  a  writ  of  cer- 
tiorari to  the  Supreme  Court,  and  if  the  Supreme 
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Court  allows  the  writ  to  be  taken,  it  may  be  two  or 
three  years  before  the  Supreme  Court  gets  around 
to  deciding  the  case. 

So,  there  may  be  a  lapse  here  of  two  or  three  or 
five  years  between  the  time  you  make  a  decision  and 
your  decision  is  finally  final. 

So,  all  that  is  necessary  for  you  to  know,  as  far 
as  the  Partmar  case  is  concerned,  is  that  in  that 
case  Paramount  took  the  position  that  the  franchise 
which  they  had  granted  to  Fanchon  and  Marco  was 
illegal,  but  this  court  held  against  them.  This  court 
held  that  it  was  legal,  that  it  was  a  valid  franchise. 
And  an  appeal  was  taken,  and  that  case  went  to  the 
Supreme  Court,  did  it  not? 

Mr.  Johnston :    Yes,  your  Honor. 

The  Court :  And  finally  it  was  sustained,  the  rul- 
ing in  the  case  was  sustained  by  the  Supreme  Court. 

Mr.  Mitchell:  The  appeal  that  was  sustained  in 
the  Supreme  Court  was  taken  by  the  other  side. 
Everybody  appealed  in  that  case. 

The  Court:  Nobody  was  satisfied  with  the  deci- 
sion so  everybody  appealed  and  finally  the  outcome 
of  the  case  was  that  the  decision  of  the  lower  court 
was  sustained. 

Mr.  Corinblit :  Your  Honor,  before  you  conclude 
that,  I  would  like  to  hand  up  to  you,  sir,  your  judg- 
ment in  that  case,  which  has  been  marked  as  an  ex- 
hibit for  identification,  in  which  you  ruled  that  the 
franchise  was  not  exclusive. 

The  Court :    Let  me  see  what  we  have  here. 

Mr.  Mitchell:     No  ruling  was  made  about  the 
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clearance  problem,  your  Honor.  Let  me  call  your 

attention  to  that  fact.  You  made  a  ruling 

The  Court :    Let  us  see  what  the  findings  were. 

Mr.  Mitchell:  Nothing  was  said  about  the  clear- 
ance other  than  that  the  clearance  was  valid.  I  think 
you  said  the  clearance  was  valid.  What  its  effect 
was  you  didn't  rule. 

Mr.  Johnston:  I  think  we  should  have  the  opin- 
ion of  Judge  Westover  when  we  are  talking  about 
the  judgment. 

The  Court :    The  opinion  is  not  the  judgment. 

Mr.  Johnston:  It  is  a  pretty  good  statement  of 
principles. 

Mr.  Corinblit :  Your  Honor,  this  is  the  judgment 
I  am  [960]  referring  to. 

The  Court :    May  I  see  it  ? 

Mr.  Mitchell:  You  had  better  look  at  the  find- 
ings, too,  because  that  contains  your  statement  about 
clearance. 

Mr.  Westbrook :    It  is  on  page  12. 

The  Court:  This  exhibit  13  which  has  been 
marked  for  identification  is  the  judgment  in  the 
Paramount  case  and  provides  in  part  as  follows : 

"The  agreement  between  Paramount  Picture, 
Incorporated  and  Partmar  Corporation  guaranteed 
by  Fanchon  and  Marco  Incorporated,  is  a  valid  and 
subsisting  agreement  in  full  force  and  effect." 

Paramount  contended  that  the  agreement  was 
void  and  illegal. 

''Said  agreement  provides  for  the  privilege  to  ex- 
hibit first  run  at  the  downtown  Paramount  Theatre 
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all  Paramount  pictures  upon  their  general  release. 

''Such  first  run  privilege  is  not,  however,  exclu- 
sive and  any  number  of  simultaneous  first  runs  may 
l)e  licensed  to  other  parties  to  the  runs  concurrently 
therewith. ' ' 

That  was  the  judgment  entered  in  that  case. 

Mr.  Mitchell:  Will  you  read  to  the  juiy  your 
finding  with  respect  to  clearance,  which  is  finding 
6(b)  ?  It  is  on  page  3  of  the  findings.  [961] 

Mr.  Corinblit:  I  would  like  the  opportunity  of 
arguing  the  question  of  findings  here  as  distin- 
unished  from  the  question  of  your  judgment. 

Mr.  Mitchell :  This  is  a  conclusion  of  law,  really. 
It  is  in  the  conclusions  of  law. 

Mr.  Corinblit:    May  I  see  it,  counsel? 

Mr.  Mitchell :    Yes. 

The  Court :  I  think  it  is  proper  to  read  this  find- 
ing. 

By  the  way,  the  Partmar  case  was  not  tried  be- 
fore a  jury.  If  it  had  been  tried  before  a  jury  I 
wouldn't  have  made  findings  of  fact  and  conclu- 
sions of  law  and  I  wouldn't  have  signed  the  judg- 
ment, because  this  was  a  question  of  fact. 

Now%  in  this  case  you  are  the  ones  who  are  going 
to  determine  the  facts  and  not  the  court.  In  that 
case  the  parties  had  confidence  in  the  court  and  the 
court  was  the  one  who  decided  the  questions  of  fact 
as  well  as  the  questions  of  law,  so  at  the  conclusion 
of  the  case  and  at  the  conclusion  of  all  the  evidence 
we  prepared  and  signed  certain  findings  of  fact  and 
conclusions  of  law  and  the  judgment  was  based 
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upon  those  findings  of  fact  and  conclusions  of  law. 

Now,  there  were  many  issues  raised  in  the  Part- 
mar  case.  One  of  the  issues  was  in  regard  to  this 
question  of  clearance,  which  you  heard  about. 

Conclusion  of  law  6(b)  says:  [962] 

"The  clearances  accorded  to  Partmar  by  Para- 
mount pursuant  to  said  franchise  agreement  was 
reasonable  and  lawful." 

In  other  words,  holding  again  that  the  franchise 
agreement  was  not  illegal  in  itself. 

Mr.  Corinblit:  The  plaintiff  will  take  exception 
to  the  remarks  of  the  court. 

The  Court:    You  may  have  an  exception. 

It  is  12 :00  o'clock  and  we  will  now  take  our  noon 
recess  and  again  you  must  remember  the  admonition 
of  the  court  heretofore  given.  You  are  not  to  dis- 
cuss this  case  with  anyone,  you  are  not  to  permit 
anyone  to  discuss  it  with  you  and  you  are  not  to 
formulate  or  express  any  opinion  as  to  the  rights 
of  the  parties  until  this  case  has  been  finally  sub- 
mitted to  you. 

With  that  admonition  we  will  now  recess  until 
2:00  o'clock  this  afternoon. 

(Whereupon  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
date.)   [963] 

Thursday,  July  19,  1956,  2:00  P.  M. 
The  Court:    Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Corinblit:     So  stipulated. 
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Mr.  Mitchell:    Yes. 

The  Court:    You  may  proceed. 

Mr.  Mitchell:  Your  Honor,  you  stated  to  the 
jury  certain  facts  with  respect  to  your  conclusions 
of  law  and  the  judgment  in  the  Partmar  case. 
Would  it  be  proper  for  you,  also,  to  state  that  the 
conclusions  of  law  were  signed  and  filed  on  June 

18,  1951,  and  that  the  judgment  was  entered  June 

19,  1951? 

The  Court:    That  is  the  judgment  in  this  court? 

Mr.  ]\litchell:  That  is  correct,  sir,  in  the  Part- 
mar  case. 

The  Court :  AVell,  I  don't  think  there  is  any  dis- 
pute as  to  that,  is  there? 

Mr.  Corinblit :  No,  sir.  I  think,  just  to  complete 
the  record,  could  we  have,  then,  the  date  on  which 
the  notice  of  appeal  was  filed  and  the  date  on  which 
the  notice  of  appeal  was  withdrawn? 

Mr.  Mitchell :    Just  a  minute. 

Mr.  Corinblit :    I  think  you  have  got  it  here. 

The  Court :  Notice  of  appeal  which  was  filed  by 
which  party?  [964] 

Mr.  Corinblit:    Both  sides. 

The  Court:  Both  sides  didn't  withdraw,  because 
the  case  went  to  the  Supreme  Court. 

Mr.  Corinblit:  I  am  just  referring  to  the  with- 
drawal by  Paramount. 

The  Court:    Paramount? 

Mr.  Corinblit:    Yes,  sir. 

Mr.  Westbrook :  Your  Honor,  I  think  Mr.  Corin- 
blit refers  to  two  notices  of  appeal,  one  of  which 
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^Yas  filed  on  belialf  of  the  Paramount  Corporation 
in  that  case.  The  date  of  filing  of  notice  of  ai^i^eal 
by  the  Paramount  Corporation  is  July  18,  1951.  By 
stipulation,  approved  by  your  Honor,  that  appeal 
was  withdrawn  or  dismissed  on  July  31,  1951. 

There  was,  however,  a  notice  of  appeal  by  Part- 
mar  Corporation,  the  subsidiary  of  Fanchon  & 
Marco,  Inc.,  Mr.  Marco  Wolff's  corporation,  which 
was  filed  on  July  16,  1951,  and  that  aiDpeal  remained 
pending  for  some  time  thereafter. 

Mr.  Corinblit:  The  appeal  referred  to  by  Mr. 
Westbrook,  the  last  apjoeal,  was  an  appeal  from  the 
decision  of  your  Honor  dismissing  the  counterclaim, 
not  any  appeal  from  the  decision  of  the  court  on 
the  action  filed  by  Paramount.  Isn't  that  correct, 
counsel  ? 

Mr.  Mitchell:    That's  right. 

Mr.  Corinblit:    All  right.  [965] 

BERT  PIROSH 

the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows: 

Redirect  Examination —  ( Continued) 
Q.  (By  Mr.  Corinblit) :  Mr.  Pirosh,  I  don't 
believe  we  completed.  It  will  take  us  just  a  few 
minutes  to  complete  the  multiple  day  and  date  ex- 
hibition in  Los  Angeles  for  that  same  period  that 
I  referred  to. 

I  want  to  turn  to  Fox  product.  The  pictures 
House  of  Bamboo  and  That  Lady  played  multiple 
day  and  date,  correct? 
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A.    I  think  that  it  played  at  four  theatres. 

Q.  Inckiding  a  theatre  in  the  Westchester  area, 
the  Loyola  Theatre?  A.    Yes. 

Q.  And  the  picture  Life  In  The  Balance  played 
in  that  same  group  of  theatres'? 

A.  I  believe  that  it  did.  Now,  let  me  correct 
that.  I  am  not  sure  if  it  x^layed  in  the  same  thea- 
tres. 

Q.  The  Los  Angeles,  the  Fox,  the  Uptown  and 
tlie  Loyola.  Does  that  sound  correct  to  you?  If 
you  don't  remember,  why 

A.     If  that  is  what  it  says,  I  guess  it  is,  but  I 
don't  [966]  know  if  House  of  Bamboo  played  in 
tlie  same  theatres  as  Life  In  The  Balance. 
j      Q.     You  don't  remember  that? 
j      A.     Xo,  sir,  I  don't  remember  it. 
'      Q.     The  picture  Deep  Blue  Sea  played  in  that 
j  group  of  theatres? 

'       A.     That  Avas  a  second  run.    I  think  that  picture 
I  played  in  the  Wil shire  Theatre  first  run.  [967] 

Q.     Deep  Blue  Sea. 

A.     I  believe  it  did,  sir. 

Q.     Are  you  certain  of  that? 

A.    No,  I  am  not  positive. 

Q.  All  right.  The  picture  entitled  Bottom  of 
The  Bottle  played  in  a  group  of  four  theatres? 

A.    Yes,  sir. 

Q.  And  the  picture  Man  Who  Never  Was  played 
in  a  group  of  four  theatres?  A.    Yes,  sir. 

Q.     A  picture  entitled  Revolt  of  Mamie  Stover 
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played  in  a  group  of  four  theatres  ?        A.    Yes,  sir. 

Q.  And  the  picture  Hilda  Crane  played  in  a 
group  of  four  theatres?  A.     Yes,  sir. 

Q.     Mohawk  played  in  a  group  of  11  theatres? 

A.     That  played  in  a  lot  of  theatres. 

Q.  The  picture  The  Proud  Ones  played  in  a 
group  of  four  theatres?  A.    Yes,  sir. 

Q.  And  the  picture  23  Paces  to  Baker  Street 
played  in  a  group  of  four  theatres? 

A.     I  believe  that  is  correct. 

Q.  Now,  the  picture  the  figure  6th,  meaning  6th 
of  [968]  June,  opened  at  the  Chinese,  didn't  it? 

A.     It  played  in  the  Chinese  Theatre  first  run. 

Q.     For  how  long? 

A.     I  think  for  four  weeks  or  a  little  longer. 

Q.  And  then  it  opened  in  that  group  of  four 
theatres  ? 

A.  And  then  it  played  second  run  in  those  thea- 
tres. 

Q.  Now,  referring  to  the  pictures  of  RKO,  the 
picture  Rage  At  Dawn  played  multiple  day  and 
date 

Mr.  Mitchell :  Is  this  material  to  this  action,  what 
RKO  did  first  run  in  1955?  They  are  not  a  party 
to  this  action  at  all  and  I  object  upon  that  ground. 

Mr.  Corinblit:  It  is  just  part  of  completing  the 
picture  and  a  refutation  of  the  statement  made  by 
the  witness. 

The  Court:    Objection  overruled. 

Q.     (By  Mr.  Corinblit)  :    Rage  At  Dawn  played 
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multiple  day  and  date?  A.    I  presume  it  did. 

Q.  The  picture  Son  of  Sinbad  also  played  mul- 
tiple day  and  date?  A.    Probably  did. 

Q.  Pearl  of  The  South  Pacific  also  played  mul- 
tiple day  and  date  ?  A.     I  imagine  it  did. 

Q.  The  picture  Tennessee's  Partner  played  mul- 
tiple day  and  date?  [969] 

A.     I  would  think  that  it  would. 

Q.  And  the  picture  Texas  Lady  played  multiple 
day  and  date?  A.    Probably  did. 

Q.  The  picture  Slightly  Scarlet  played  multiple 
day  and  date?  A.    I  imagine  it  did. 

Q.  The  picture  Conqueror  played  in  three  thea- 
tres, right?  A.    Yes. 

Q.  The  picture  Glory  and  Cash  On  Delivery 
played  multiple  day  and  date  ?  A.    Yes,  sir. 

Q.  The  picture  Bold  And  The  Brave  played 
multiple  day  and  date?  A.     Yes,  sir. 

Q.  Great  Day  In  The  Morning  played  multiple 
day  and  date?  A.    Yes,  sir. 

Q.  Turning  now  to  the  pictures  of  the  period 
covered— the  period  May  18,  1955,  to  July  11,  1956, 
and  the  pictures  covered — the  period  covered  by 
Fox  is  from  July  13,  1955,  to  the  6th  of  June,  1956. 

The  pictures  of  United  Artists,  the  picture  Kiss 
Me  Deadly  played  multiple  day  and  date?  [970] 

A.    Kiss  Me  Deadly? 

Q.  Yes.  My  record  shows  it  played  in  the  Los 
Angeles,  Fox,  Hollywood  and  Ritz.  Does  that  re- 
fresh your  recollection  on  that?  A.     It  could. 

Mr.   Mitchell:     I   object   to   the   question   about 
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United  Artists  Theatre.     That  company  is  not  a 

party  defendant  in  this  action. 

The  Court:    Overruled. 

Mr.  Mitchell:    It  has  no  place  here. 

Q.  (By  Mr.  Corinblit)  :  Kiss  Me  Deadly  played 
multiple  day  and  date?  A.     I  imagine  so. 

Q.  The  picture  Big  House  U.S.A.  and  Stranger 
On  Horseback  played  multiple  day  and  date? 

A.     (No  answer.) 

Q.  It  played  the  Iris,  El  Rey,  Academy  at  Ingle- 
wood,  do  you  remember  that  ?        A.     I  think  it  did. 

Q.  The  picture  Top  of  The  World  and  Bullet 
For  Joey  played  multiple  day  and  date? 

A.  Probably — well,  I  think  it  played  the  four 
theatres. 

Q.     You  don't  recall? 

A.  I  don't  recall  how  many  theatres  that  kind 
of  stuff  [971]  played. 

Q.  The  picture  The  Kentuckian  played  four 
theatres,  is  that  correct? 

A.     I  believe  that  it  did. 

Q.  The  picture  Desert  Sands  and  Fort  Yuma 
played  four  theatres?  A.     I  believe  it  did. 

Q.  The  picture  Gentlemen  Marry  Brunettes  and 
The  Naked  Street  played  a  large  group  of  theatres, 
that  is  three  conventional  and  eleven — ^well  my  rec- 
ord shows  it  played  14  Fox  Theatres,  is  that  right? 

A.     It  played  in  a  lot  of  theatres. 

Q.     I  mean  14  Fox  Theatres? 

A.     It  is  quite  possible. 
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Q.  The  picture  The  Killer  Is  Loose  played  in 
four  theatres?  A.     I  believe  so. 

Q.  The  picture  Connnanche  played  in  four  thea- 
tres ?  A.     I  think  that  is  correct. 

Q.  The  picture  Frontier  Scout  and  Crime 
Against  Joe  played  in  nine  theatres? 

A.     It  played  in  quite  a  few  theatres. 

Q.  The  pictures  Black  Sleep  and  Creeping  Un- 
Ivuown  played  in  a  group  of  theatres  multiple  day 
and  date  ? 

A.  Yes,  sir,  I  think  that  played  a  lot  of  small 
houses.  [972] 

Q.  A  picture  A  Kiss  Before  Dying  and  Star  of 
India  played  four  theatres?  A.     I  think  so. 

Q.  Finally  the  picture  of  Warner  Bros.,  the 
picture  Tall  Man  Riding  played  in  a  group  of — 
played  multiple  day  and  date? 

A.    Probably  did. 

Q.  The  picture  Pete  Kelly's  Blues  played  multi- 
ple day  and  date?  A.     I  think  it  did. 

Q.  The  picture  The  McConnell  Story  played 
multiple  day  and  date?  A.    Yes,  sir. 

Q.  And  the  picture  Blood  Alley  played  multiple 
day  and  date?  A.     Yes,  sir. 

Q.  And  the  picture  Rebel  Without  A  Cause 
played  multiple  day  and  date?  A.    Yes,  sir. 

Q.  And  the  picture  I  Died  A  Thousand  Times 
and  Illegal  played  multiple  day  and  date? 

A.    Yes,  sir. 

Q.  And  the  picture  Sincerely  Yours  played  mul- 
tiple day  and  date?  A.    Yes,  sir.  [973] 
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Q.  And  the  picture  Court  Martial  of  Billy 
Mitchell  played  multiple  day  and  date'? 

A.     That  is  right. 

Q.  The  picture  Hell  On  Frisco  Bay  and  Target 
Zero  played  multiple  day  and  date  ?        A.    Yes,  sir. 

Q.  And  the  picture  Lone  Ranger  played  multi- 
ple day  and  date?  A.    Yes,  it  did. 

Q.  And  the  picture  Miracle  In  The  Rain  played 
multiple  day  and  date?  A.     It  did. 

Q.  The  picture  Serenade  played  multiple  day 
and  date?  A.     Right. 

Q.  And  the  picture  The  Searchers  and  Our  Miss 
Brooks  played  multiple  day  and  date? 

A.     That  is  right. 

Q.  And  the  picture  Animal  World  and  Goodbye 
My  Lady  played  multiple  day  and  date? 

A.     Yes,  sir. 

Q.  And  finally  the  picture  Santiago  played  mul- 
tiple day  and  date?  A.     That  is  correct. 

Mr.  Mitchell:  You  didn't  purport  to  have  read — 
you  don't  purport  to  have  read  all  the  pictures  of 
all  these  companies? 

Mr.  Corinblit:  No,  just  the  pictures  that  played 
multiple  day  and  date  in  terms  of  numbers. 

I  will  be  glad  and  I  think  it  appropriate  to  com- 
plete the  list  of  these  companies  that  played  first  at 
one  theatre.  I  think  I  read  that  list  with  respect  to 
Paramount. 

There  were  13  pictures  of  Fox.  No  picture  of 
RKO  during  the  period  from  May  '55  to  July  '56 
and  one  picture  of  United  Artists  from  the  period 
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May  1955  to  July  1956  and  not  a  single  picture — 

pardon  me,  with  the  exception  of  one  picture,  Helen 

of  Troy,  played  in  one  theatre.  But  all  of  those 

other — no  one  theatre  played  multiple  day  and  date 

Warners. 

The  Witness :    Well,  now 

Q.     (By  Mr.  Corinblit)  :    During  that  period. 

A.  Now,  you  have  got  the  multiple  runs  down  to 
as  low  as  three  theatres. 

Q.    Pardon  me. 

A.  You  have  the  multiple  runs  down  as  low  as 
three  theatres. 

Q.  Yes,  sometimes  three,  four,  seven,  nine  and 
eleven.  A.    Yes. 

Mr.  Mitchell:  Your  definition  of  a  multiple  run 
is  two  theatres 

Mr.  Corinblit :  I  think  we  have  that  straightened 
out. 

Mr.  Mitchell :  I  think  the  witness  was  asked 
questions  [975]  about  —  for  instance  the  Loew's 
Company  playing  the  Egyptian  and  Loew's  State 
and  at  that  time  we  were  talking  about  two  being 
multiple  run,  so  I  am  assuming  anything  more  than 
one  is  multiple.  That  is  the  way  the  witness  assumed 
it  also.  [976] 

Q.  Well,  all  right.  I  think  we  should  get  this 
absolutely  straightened  out.  Every  picture  that  I 
have  mentioned  to  you,  Mr.  Pirosh,  was  played  in 
more  than  two  theatres?  Every  picture  I  described 
as  multi])le  day  and  date  was  played  in  more  than 
two  theatres? 
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Mr.  Westbrook :    May  I  see  your  list,  counsel  1 

Mr.  Corinblit:    Yes,  sir. 

Mr.  Mitchell:    Does  the  witness  know  that? 

Q.  (By  Mr.  Corinblit)  :  Do  you  know  that,  Mr. 
Pirosh?  A.     I  assume  it  is  so. 

The  Court :    Will  you  keep  your  voice  up  ? 

The  Witness :    I  think  that  is  true. 

Q.  (By  Mr.  Corinblit) :  Now,  turning  for  a 
minute,  Mr.  Pirosh,  to  a  fact  that  you  may  or  may 
not  be  familiar  with,  looking  at  the  first  run  reve- 
nue received  or  realized  by  your  company  or,  if  you 
know,  the  distributors,  why,  you  can  tell  about  that, 
too,  comparing  the  first  run  revenue  that  is  realized 
for  a  single  week  when  played  by  two  theatres,  one 
or  two  theatres  on  first  run  day  and  date,  as  com- 
pared to  the  first  run  revenue  realized  by  a  group  of 
theatres  on  multiple  day  and  date,  you  don't  have 
any  doubt  that  the  amount  of  first  run  revenue  in 
the  group  of  theatres  exceeds  the  amount  of  first 
run  revenue  when  it  only  plays  in  two  theatres,  do 
you? 

A.  Well,  this  will  have  to  call  for  an  assumption 
on  my  part,  because  the  same  picture  obviously 
could  not  have  played  [977]  in  one  or  two  theatres 
and  also  in  a  group. 

You  are  asking  me  if  Blackboard  Jungle  had 
played  in  two  theatres,  would  it  have  grossed  as 
much  as  it  did  in  10  or  11  theatres? 

Q.     In  the  first  week. 

A.     In  one  week? 

Q.     Yes. 
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A.    I  would  say  obviously  it  wouldn't. 

Q.     It  wouldn't.  A.    In  the  one  week. 

Q.  Right.  Aiid  similarly,  if  you  compared  it 
probably  for  two  weeks,  the  same  thing  would  be 
true,  is  that  right? 

A.  I  would  say  on  a  picture  like  Blackboard 
Jungle,  that  would  be  correct. 

Q.    Right.  A.     For  those  two  weeks  only. 

Mr.  Mitchell:    What  did  you  say? 

The  Witness :    For  those  two  weeks  only. 

Q.  (By  Mr.  Corinblit)  :  Now,  there  are  a  couple 
of  other  aspects  of  this  show  case  matter  that  you 
discussed  that  I  am  going  into.  First,  I  think  you 
testified  you  tried  to  get  the  picture  Peter  Pan  on 
exclusive  run,  is  that  right?  A.    Yes,  sir. 

Q.  You  weren't  able  to  get  it  in  the  Chinese  on 
exclusive  run.  [978]  A.    That  is  correct. 

Q.  AVhat  you  were  asking  for  on  that  exclusive 
run  was  that  you  wanted  to  play  Peter  Pan  in  the 
Chinese  Theatre  for  a  long  run,  is  that  right? 

A.     For  at  least  six  or  eight  weeks. 

Q.  For  at  least  six  or  eight  weeks.  The  Chinese 
Theatre  is  located  up  here  on  Hollywood  and  High- 
land, right,  a  little  off?        A.    West  of  Highland. 

Q.  Now,  that  picture  appealed  mostly  to  chil- 
dren, that  is  what  it  was  for,  is  that  right? 

A.  Peter  Pan,  I  think,  appealed  to  a  lot  of 
people. 

Q.    But  it  had  a  great  appeal  for  children. 

A.  It  had  appeal  for  children,  and  in  addition 
great  appeal  to  adults. 
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Q.  That  is  correct,  is  it?  Under  the  kind  of 
policy  you  described  as  being  advisable — incident- 
ally, what  happened  to  Peter  Pan?  Where  did  it 
play?    Well,  I  will  withdraw  that  question  first. 

Under  your  policy  for  eight  weeks  this  picture 
would  have  played  in  the  Grauman's  Chinese  only, 
and  under  your  policy  anybody  living  in  the  greater 
Los  Angeles  area,  including  families  with  children, 
would  have  to  go  to  Hollywood  to  see  Peter  Pan, 
is  that  right? 

A.  That  is  correct,  during  the  period  that  it  was 
in  [979]  the  Chinese  Theatre. 

Q.  You  had  in  mind  a  period,  as  you  put  it,  of 
about  eight  weeks.  As  a  matter  of  fact,  in  terms 
of  convenience  to  the  members  of  the  public,  this 
multiple  day  and  date  policy  in  the  metropolitan 
area,  for  people  who  would  like  to  see  a  picture 
when  it  first  comes  out,  is  far  more  convenient  for 
members  of  the  public  than  is  the  single  theatre 
policy  that  you  defined,  isn't  that  correct? 

A.  Well,  if  that  is  correct,  then  I  would  say  that 
perhaps  100  theatres  in  Los  Angeles  should  play  the 
picture  instead  of  11.  Perhaps  every  theatre  in  the 
Inglewood- Westchester  area  should  play  the  same 
picture  and  get  it  done  with  in  one  week. 

I  don't  think  it  is  correct. 

Q.  But  in  terms  of  convenience  to  the  public,  it 
is  certainly  more  convenient  to  the  people  in  the 
Los  Angeles  metropolitan  area  if  on  first  run,  for 
people  who  want  to  see  a  picture  on  first  run,  to 
have  first  run  theatres  playing  it  throughout  the 
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city  than  it  is  to  have  it  played  in  a  single  theatre 
in  Hollywood,  isn't  that  correct?  That  is  for  con- 
venience to  the  public,  the  people  who  live  in  this 
city. 

A.  I  would  not  say  so.  If  a  picture  is  playing 
in  an  inferior  theatre  on  this  day  and  date  first  run 
in  one  of  these  areas,  I  don't  see  that  the  public  is 
any  better  off  than  if  the  picture  plays  seven  days 
later  in  a  fine  theatre  [980]  in  the  area. 

Q.  But  you  descril^e  first  run  policy  that  you 
were  talking  about  in  terms  not  of  a  week,  but  in 
terms  of  six,  eight,  or  10  weeks  in  the  Chinese 
Theatre,  didn't  you?  A.     That  is  correct,  sir. 

Q.  All  right.  I  am  talking  about  when  the 
public  gets  a  chance  with  this  multiple  day  and  date 
policy  to  have  within  a  short  range,  a  fairly  short 
range,  some  place  where  they  can  go  to  see  that 
picture  first  run,  that  is  much  more  convenient  to 
the  public  than  the  arrangement  you  describe,  isn't 
that  right? 

A.  I  don't  think  so.  I  think  that  the  public  is 
better  off  seeing  a  picture  like  Peter  Pan  in  a 
tlieatre  like  the  Chinese  or  the  Pantages  Theatre, 
than  in  some  rat  traps  in  one  of  the  neighborhoods. 

Mr.  Corinblit:  Now,  may  I  have  that  list  again, 
please  ? 

Q.  You  don't  think  the  Loyola  Theatre  is  a  rat 
trap,  do  you? 

A.    I  think  it  is  a  nice  neighborhood  house. 

Q.  Nothing  wrong  with  seeing  a  picture  in  that 
theatre  ? 
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A.  You  don't  see  as  well  as  if  you  were  seeing 
it  in  the  Chinese  Theatre.  You  don't  see  six  track 
stereophonic  sound.  You  don't  have  as  big  a  screen, 
and  it  is  not  as  fine  a  theatre.  [981] 

Q.  You  don't  think  that  a  theatre  like  the  United 
Artists  in  Inglewood  is  a  rat  trap,  do  youl 

A.     I  think  it  is  a  fair  theatre. 

Q.     I  beg  your  pardon? 

A.     I  think  it  is  a  fair  theatre. 

Q.  As  a  matter  of  fact,  all  these  theatres  that 
have  played  day  and  date,  multix)le  day  and  date, 
would  at  least  come  in  your  classification  of  a  fair 
theatre  ?  A.     No. 

Q.  They  wouldn't.  Plow  about  the  Picwood 
Theatre  ? 

A.  The  Picwood  Theatre  is  a  good  theatre, 
pretty  good  theatre. 

Q.     The  Village  Theatre? 

A.    It  is  a  good  theatre. 

Q.     The  Fifth  Avenue  Theatre? 

A.     A  fair  theatre. 

Q.     Encino  ? 

A.  Fair.  But  there  are  also  theatres  like  the 
Roxie  Theatre  in  Glendale  that  play  pictures  on 
day  and  date  first  run.  There  are  theatres  in 
Downey  and  there  are  theatres  scattered  all  around 
this  area  that  are  currently  playing  some  pictures 
on  day  and  date  first  runs  that  I  do  not  consider 
first-class  theatres. 

Q.  Now,  Mr.  Pirosh,  have  you  ever  heard  the 
term  in  the  motion  picture  business  of  milking  a 
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picture?  [982]  A.     I  have  heard  the  term. 

Q.  What  do  you  understand  by  the  meaning  of 
that  term? 

A.     Well,  I  never  agreed  with  the  term. 

Q.     What  did  you  miderstand  that  it  meant? 

A.  Milking  a  picture  is  if  a  theatre  plays  the 
picture  and  exhausts  all  of  the  box  office  possibilities 
so  that  the  next  runs  cannot  do  business. 

Q.  Have  you  heard  described  the  policy  that 
you  discussed  of  the  exclusive  first  run  in  the  Chi- 
nese as  being  a  policy  which  really  and  truly  is  a 
milking  policy  to  prevent  any  other  theatres  from 
ha'ving  any  revenue? 

A.  I  have  not  heard  it  so  described  and,  as  a 
matter  of  fact,  I  think  that  pictures  like  Shane  and 
Seven  Year  Itch,  that  played  in  the  Chinese  Thea- 
tre for  limited  runs,  did  better  business  when  it  got 
into  these  neighborhoods  than  at  least  90  per  cent 
of  these  so-called  first  runs  in  the  same  theatres,  so 
I  don't  think  that  the  pictures  were  milked  in  the 
Chinese. 

There  apparently  is  a  tremendous  potential  for 
a  picture  that  is  sold  to  the  public  and  where  the 
public's  interest  in  the  picture  has  been  whetted. 

Q.  I  think  you  used,  in  describing  the  first  run 
show  case  theory,  the  term  charity  gimmick.  I 
think  you  used  that  term  with  respect  to  the  picture 
Trapeze.  I  wonder,  are  there  other  situations  in 
first  run,  in  this  exclusive  first  run,  [983]  that  at- 
tach the  so-called  charity  gimmick? 

A.     I  don't  think  I  attached  the  word  gimmick 
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to  it,  and  if  I  did,  I  was  wrong.  Yes,  there  have 
been  charity  premieres  for  the  benefit  of  charity  at 
a  nmnber  of  theatres  on  important  pictures. 

Q.     Certainly  not  only  in  Fox  theatres? 

A.     I  didn't  mean  to  give  that  impression. 

Q.  Has  this  ever  happened,  Mr.  Pirosh,  or  did 
this  happen  during  the  period  you  were  describing 
this  exclusive  show  case  matter,  that  you  distinguish 
a  premiere  from  the  opening  of  a  picture  in  a  group 
of  theatres,  that  is,  the  first  day  the  premiere  in  a 
single  theatre,  and  then  the  next  day  joined  in  by 
a  group  of  theatres  ?  Has  that  happened  from  time 
to  time? 

A.     I  don't  consider  that  a  show  case  run. 

Q.  You  don't  consider  that  a  show  case  run,  but 
it  has  hai)pened  that  way,  that  pictures  have  been 
released  in  that  way? 

A.  Yes,  there  have  been  some  pictures  where 
there  was  a  premiere  on  Tuesday  night,  say,  and 
the  picture  opened  in  two  or  more  theatres  the  fol- 
lowing day. 

Q.  All  right.  Now,  in  that  way  you  get  the  so- 
called  publicity  of  something  like  this  Ed  Sullivan 
matter  that  had  to  do  with  the  picture  Trapeze, 
while  at  the  same  time  a  multiple  day  and  date  ar- 
rangement is  used,  isn't  that  right?  [984] 

A.  I  don't  think  it  has  been  used  on  pictures 
that  opened  in  11  or  12  theatres  the  next  day. 

Q.     But  more  than  one  theatre,  is  that  right? 

A.     Very,  very  seldom.     Occasionally,  yes. 

Q.     Now,   I  mil  turn  a  minute  to  the   1950-51 
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i:)eriod,  and  the  Inglewood  area,  and  particularly 

the  l^idding  matter  that  you  went  into  yesterday. 

I  will  show  you  first  Plaintiff's  Exhibit — I  beg 
your  pardon — Fox  Defendants'  Exhibit  B,  which 
covers  the  period  from  August  29,  1950,  to  July — I 
beg  your  pardon — from  July  5,  1950  to  August  29, 
1950,  and  ask  you  to  run  through  this,  Mr.  Pirosh, 
and  see  if  you  find  any  bids  in  there  for  Warner's 
pictures. 

A.     (Witness  examining  Exhibit.)  [985] 

Mr.  ]\Iitchell:  Isn't  it  conceded  that  during  that 
time  the  evidence  is  that  Warner  Bros,  wasn't  offer- 
ing its  pictures  on  a  formal  bidding  basis'? 

Q.     (By  Mr.  Corinblit)  :    Is  that  your  testimony? 

Mr.  Johnston:  I  will  stipulate  I  didn't  find  any 
bid  letters  to  Warner  Bros,  in  that  whole  group  I 
presented  to  Mr.  Pirosh  yesterday. 

Mr.  Corinblit:  I  would  like  to  have  the  witness' 
testimony  on  that. 

The  Witness:  I  stated,  I  believe,  that  so  far  as 
I  can  recall  Warner  at  this  time  was  not  offering 
its  pictures  on  a  competitive  bidding  basis,  and  to 
the  best  of  my  memory  were  negotiating  competi- 
tively. 

The  only  thing  I  find  in  here — I  find  no  bid  let- 
ters, but  I  do  find  a  confirmation  of  a  conversation 
in  which  an  offer  of  ours  was  accepted. 

Q.  (By  Mr.  Corinblit) :  So  the  testimony  is,  as 
I  understand  it,  that  during  this  period  covered  by 
Defendant's  Fox  Exhibit  B,  you  did  not  license 
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pictures  from  Warners  as  a  result  of  a  competitive 

bid? 

A.     To  the  best  of  my  recollection,  yes. 

Q.  Xow,  will  you  state,  Mr.  Pirosh — I  will  turn 
for  a  moment  now  to  the — as  a  matter  of  fact,  you 
testified  that  that  was  true,  that  you  did  not  license 
Warner  pictures  as  a  result  of  a  competitive  bid 
during  this  entire  period  [986]  from  August,  1950 
to  September,  1951,  is  that  correct? 

A.  I  think  that  I  testified,  according  to  my  best 
recollection,  Warner  w^as  not  offering  their  pictures 
on  a  formal  competitive  bidding  basis  at  this  time. 

Now,  if  Warner's  were,  then  I  would  like  to  have 
my  memory  refreshed.  As  of  now,  I  can  remember 
no  competitive  l^ids  on  Warner's  in  this  area  at  this 
time.  And  in  glancing  through  these,  from  which 
I  did  refresh  my  recollection  as  to  a  number  of  the 
companies,  as  to  w^hat  had  happened  seven  years 
ago  and  six  years  ago,  I  found  no  bids  for  Warner 
pictures  in  these  bidding  letters. 

Q.  Now,  turning — let  us  turn  for  a  moment  to 
Defendant's  Exhibit  E — Fox's  Exhibit  E,  and  ask 
you  if  your  answer  is  the  same,  that  upon  exam- 
ining the  Fox  Exhibit  E,  which  refers  to  the  period 
March  16th  to — pardon  me.  Instead  of  Exhibit  E, 
let  us  look  at  Exhibit  F,  referring  to  the  period 
from  April  3rd  to  May  31,  1950.  It  is  also  true, 
is  it  not,  that  there  are  no  Warner  bid  letters  there 
and  that  you  did  not  license  any  pictures  pursuant 
to  a  competitive  bid,  is  that  correct? 

A.     It  is  correct  that  there  are  no  Warner  bid 
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letters.  Now,  I  know  how  Warner's  license — War- 
ner today  has  a  form  which  they  send  to  the  exhibi- 
tors for  l^idding  and  in  which  the  exhibitor  may 
just  put  his  offer  on  their  form  and  return  them  one 
copy.  [987] 

Xow,  it  is  possible  that  at  that  time  they  were 
doing  that — maybe  some  time  in  this  period,  and  it 
is  possible  I  may  have  made  some  bids,  but  no  bids 
on  Warner  pictures  appear  in  these  letters. 

Q.  All  right.  Now,  during  this  period,  however, 
'•an  you  state — and  I  believe  this  is  what  your  testi- 
mony was  yesterday,  that  you — well,  I  will  with- 
draw the  question. 

Now,  Mr.  Pirosh,  I  think  you  testified  yesterday 
— I  will  ask  you  to  examine  Plaintiff's  Exhibit  N 
and  Plaintiff's  Exhibit  O. 

The  Clerk:    Plaintiff  Fox  exhibit. 

Q.  (By  Mr.  Corinblit)  :  Fox  Exhibit  N  and  Fox 
Exhibit  O,  that  you  played  the  x>icture — would  you 
examine  Exhibits  N  and  O  and  tell  me  if  it  isn't 
correct  that  you  pla,yed  the  picture  Fort  Worth  at 
your  Academy  Theatre? 

A.  According  to  this  record  it  played  at  the 
Fifth  Avenue  Theatre. 

Q.     At  the  Fifth  Avenue  Theatre? 

A.     That  is  what  this  shows,  yes,  sir. 

Q.  And  did  you  play  the  picture  Jim  Thorpe, 
and  where  did  you  play  it? 

A.  This  indicates  that  it  played  in  the  Academy 
Theatre. 

Q.    At  the  Academy  Theatre  ?  A.    Yes. 


814      Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Bert  Pirosh.) 

Q.  Did  you  play  the  picture  Captain  Horn- 
blower?        A.     Yes,  at  the  Academy  Theatre. 

Q.    And  the  picture  On  Moonlight  Bay? 

A.    At  the  Academy  Theatre. 

Q.  All  right.  Did  you  play  the  picture  Sugar- 
foot?  A.     Sugarfoot? 

Q.     Yes. 

A.    It  is  not  listed  on  either  of  these  two  exhibits. 

Q.     Did  you  play  the  picture  Only  The  Valiant? 

A.     Only  the  Valiant? 

Q.     Yes. 

A.     That  is  not  listed  on  either  of  these  sheets. 

Q.     Did  you  play  the  picture  Goodbye  My  Fancy? 

A.  Were  these  pictures  released  during  this 
period,  Mr.  Corinblit? 

Q.    Yes. 

A.  According  to  this  record  I  apparently  didn't 
play  it. 

Q.     You  didn't  play  that.  Goodbye  My  Fancy? 

A.     It  doesn't  show  on  this  record. 

Q.  Did  you  play  the  picture  A  Lullaby  of  Broad- 
way? 

A.  According  to  this  record  I  didn't.  Now, 
these  records  are  for  the,  I  think  the  7-day  availa- 
bility. Some  of  these  pictures  I  may  have  played 
in  some  of  our  theatres  on  a  14-day  availability  or 
a  later  availability.  [989] 

Q.  Those  pictures  did  not  play  on  a  7-day  avail- 
ability according  to  your  record? 

A.  I  haven't  been  able  to  find  them  on  these 
sheets,  no,  sir. 


I 
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Q.  Now,  with  respect  to  Warner's  when  you  did 
not  bid  l3ut  negotiated — yon  described  something 
you  called  "competitive  negotiations."  How  did 
that  w^ork? 

A.  Well,  if  my  memory  of  the  time  is  right,  if 
an  exhibitor  wanted  to  play  a  Warner  picture  he 
would  call  Warner's  and  make  them  an  offer. 

Q.  And  Warner  Avould  decide  if  they  thought  the 
offer  was  reasonable  and  either  accept  it  or  reject 
it? 

A.  Warner's  at  some  time  would  either  accept 
or  reject,  presumably  after  they  received  the  offer. 

Q.  After  perhaps  they  made  inquiry  to  see  what 
other  "figures  were  o]:)tainable  or  they  decide  that  the 
exhibitor's  offer  looked  reasonable  to  them  and 
they  would  go  ahead  and  license  it,  is  that  right  1 

A.  I  have  no  knowledge  as  to  how  Warner  de- 
cided which  theatre  got  the  picture. 

Q.  But  you  have  and  bid  during  this  period  at 
some  time  or  other  negotiate  with  Warner's  for  pic- 
tures on  the  7-day  availability? 

A.  Well,  apparently  I  did  because  we  played 
some  pictures.  I  have  no  records  here  to  indicate 
that  I  made  bids  [990]  or  as  I  say  I  can't  be  posi- 
tive. 

Q.  Now,  sometimes,  even  though  you  might  have 
made  bids  on  some  of  the  pictures,  after  the  bidding 
was  in  for  some  reason  or  other  you  might  negotiate 
for  the  picture  if  they  rejected  all  bids,  for  ex- 
ample ? 

A.     Are  you  talking  about  Warner's  now? 
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Q.    Yes.  A.    During  this  period? 

Q.    Yes. 

A.  Well,  I  have  nothing  to  lead  me  to  believe 
that  Warner  was  bidding  at  this  period. 

Q.  Well,  this  practice  of  negotiating,  first  ask- 
ing for  bids  and  then  rejecting  all  bids  and  then 
negotiating,  that  is  a  practice  that  was  carried  on 
from  time  to  time  by  the  distributors,  isn't  that  cor- 
rect, during  this  period  in  Inglewood? 

A.  Well,  Warner  at  this  period — I  am  not  cer- 
tain that  they  solicited  offers  from  every  exhibitor 
or  whether  they  would  select  a  theatre  and  say,  "I 
would  like  to  sell  them  this  picture,"  or  whether 
they  solicited  offers  from  all  of  the  exhibitors  or 
whether  the  exhibitors  would  have  to  call  Warner's. 

Apparently  the  Warner  pictures  at  this  period 
played  in  a  number  of  different  theatres  on  the  7- 
day  availability  in  Inglewood  and  I  presume  it  was 
some  kind  of  competitive   [991]   negotiation. 

Q.  As  a  matter  of  fact,  Warner's  during  the  split 
period  that  you  have  described,  that  is  during  the 
period  from  September,  1949  to  roughly  April  or 
May,  1950,  as  you  have  described  it,  when  they 
were  going  to  the  La  Tijera  and  the  Imperial,  that 
was  sold  by  negotiation,  too,  isn't  that  right? 

A.  I  was  not  buying  many  of  their  pictures  so 
I  don't  know  how  they  sold  them. 

Q.  But  you  know  that  you  weren't  bidding  for 
the  pictures?  You  weren't  submitting  bids  at  that 
time? 

A.     On  most  of  their  pictures,  that  is  correct,  sir. 
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Q.  Xow,  this  matter  of  negotiating  for  pictures. 
There  is  nothing  particularly  unusual  about  that, 
is  there — that  is,  that  was  an  accepted  practice,  ne- 
gotiating for  pictures  and  bidding  for  pictures. 
They  were  both  accepted  practices  in  the  industry? 

A.     It  depends  on  the  situation. 

The  Music  Hall  Theatre,  for  example,  in  New 
York  negotiates  for  the  pictures  it  wants  to  play. 

Q.  But  there  are  lots  of  tlieatres  in  Los  Angeles 
that  negotiate.  Your  theatres  that  negotiate  for 
pictures  that  they  want  to  play? 

A.     Some  pictures,  yes,  sir. 

Q.  And  as  a  matter  of  fact,  the  number  of  bid- 
ding [992]  situations  you  have  got  is  probably  small 
compared  to  the  total  number  of  situations,  isn't 
that  right? 

A.     In  the  metropolitan  Los  Angeles  area? 

Q.    Yes. 

A.     Well,  I  will  have  to  talk  by  company. 

Paramount  offers  all  of  its  pictures  for  every  run 
through — at  least  through — they  offer  an  exclusive 
run  on  a  picture  and  then  they  offer  a  7  or  11-thea- 
tre  group  for  second  run  and  then  they  offer,  I  think 
it  is  20  or  22  runs  behind  that  all  on  a  competitive 
bidding  basis. 

So,  if  I  want  to  play  a  Paramount  picture  in  any 
one  of  our  theatres  in  the  metropolitan  Los  Ange- 
les area,  including  the  San  Fernando  Valley,  includ- 
ing Pasadena,  including  Inglewood  and  Redondo 
and  Westchester  and  Santa  Monica  or  East  Los 
Angeles,  I  have  to  make  a  bid  to  play  a  Paramount 
picture. 
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Twentieth  Century-Fox  follows  roughly  the  same 
procedure.  They  are  bidding  throughout  their  first 
two  or  three — what  they  call  swings — ^the  groups 
of  theatres  7-day  availability  and  21  and  so  on. 

Q.  I^et  me  interrupt  you  for  a  moment.  During 
the  1949- '50- '51  period  you  would  certainly  have 
roughly  as  many  situations  in  the  Los  Angeles  area 
that  you  were  negotiating  as  compared  to  the  situa- 
tions in  which  you  were  bidding,  isn't  that  right? 

A.     (No  answer.)  [993] 

Q.     If  you  don't  remember,  say  so. 

A.     I  am  trying  to  think.    This  is  '50  and  '51? 

Q.    Yes. 

A.  Well,  in  the  towns  surrounding  Los  Angeles 
at  that  time  we  w^ere  bidding  in  the  Inglewood- 
Westch ester  area.  We  were  bidding  in  Huntington 
Park,  in  Pasadena.  I  believe  in  Glendale.  I  am 
not  positive  about  Santa  Monica.  I  think  that  was 
bidding.     It  was  at  some  time  in  there. 

We  were  bidding  in  the  San  Fernando  Valley. 
We  Avere  bidding  in  quite  a  number  of  the  local 
areas  or  zones  in  the  city  of  Los  Angeles. 

About  the  only  theatres  we  weren't  bidding  in  at 
that  time  as  I  recall  it  now,  were  the  little  insignifi- 
cant last  run  theatres.  As  a  matter  of  fact,  we  were 
bidding  in  our  little  Inglewood  theater  against 
another  for  the  privilege  of  coming  in  after  six  or 
seven  other  theatres.   [994] 

Q.  All  right.  Now,  certainly  in  your  experience 
as  a  buyer  and  booker  for  Fox,  you  had  many  situa- 
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tions  in  the  past  in  which  you  were  negotiating  for 

pictures,  no  question  about  that. 

A.     Yes,  sir,  that  is  true. 

Q.     That  is  true?  A.    Yes,  sir. 

Q.  All  right.  Now,  Mr.  Pirosh,  I  want  to  call 
your  attention  again  to  the  1950-51  period  and  I 
want  to  ask  you  this  question  with  respect  to  War- 
ner's product.  Do  you  remem1)er  that  among  the 
group  of  theatres  in  the  area,  the  Inglewood- West- 
chester area,  that  practically  every  picture  that  was 
released  by  Warner's  that  was  played  on  a  7-day 
availability,  one  theatre  was  the  Southside,  do  you 
remember  that? 

A.  I  think  that  they  licensed  quite  a  few  pic- 
tures to  the  Southside. 

Q.  The  Southside  at  that  time  was  negotiating 
for  a  7-day  availability,  do  you  know  that? 

A.     I  don't  know  how  he  was  getting  his  pictures. 

Q.  Now,  one  way  to  know  whether  or  not  War- 
ner Bros,  was  negotiating  with  the  Southside  is  to 
look  at  the  bid  files  and  to  see  if  there  are  any  bids 
in  there,  isn't  that  right?  If  there  are  no  bids  in 
there  and  he  gets  a  picture  on  the  7-day  availabil- 
ity, he  is  getting  it  by  negotiation,  [995]  right? 

A.  I  would  think  that  is  a  reasonable  assump- 
tion, yes,  sir. 

Q.  I  want  to  show  you,  Mr.  Pirosh,  one  of  the 
bid  files  that  your  attorneys  have  marked  in  this 
case  as  Joint  Plaintiff's  and  Defendants'  Exhibit, 
and  show  you  a  letter  dated  July  23,  1951. 
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Before  I  do  that,  let  me  check  again  the  pictures 
of  this  group  that  you  did  or  did  not  play. 

Did  you  play  tlie  pictures  Fort  Worth  or  Jim 
Thorpe  ^ 

A.  Jim  Thorpe  I  played,  and  Fort  Worth  I 
played.    Fort  Worth  was  in  the  Fifth  Avenue. 

Q.     You  played  Fort  Worth  in  the  Fifth  Avenue  ? 

A.     Yes,  sir. 

Q.  All  right.  I  will  show  you  the  files  that  have 
been  marked  Joint  Plaintiff's  and  Defendants'  Ex- 
hibit, one  of  which  refers  to  the  picture  Jim  Thorpe, 
and  show  you  that  Warner's  by  this  file  sent  out  a 
bid  letter,  sent  out  a  bid  letter  to  Fox,  which  you 
returned.  A.     Yes. 

Q.  Sent  out  a  bid  letter  to  the  Century  Drive-In, 
sent  out  a  l^id  letter  to  the  Imperial,  which  was  re- 
turned, sent  out  a  bid  letter  to  the  La  Tijera. 

A.    Yes. 

Q.  On  their  sheet  in  terms  of  showing  response, 
they  [996]  show  that  the  Fifth  Avenue  did  not  put 
in  an  oif er. 

Mr.  Mitchell:  Isn't  that  on  a  14-day  availability? 
It  is  not  a  7. 

Mr.  Corinblit:  You  are  absolutely  correct.  You 
are  absolutely  correct. 

All  right.  Let's  refer  to  the  14  day  availability. 
Now,  on  that  14  day  availability 

Mr.  Mitchell:  What  is  the  materiality  of  the 
14  day  availability?  Have  we  got  to  try  out  the 
availability  of  the  14  days  and  the  21  days?  Object 
to  it  on  the  ground  it  is  immaterial. 
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Mr.  Coriiiblit:  Your  Honor,  we  have  the  testi- 
mony here,  Mr.  Pirosh  testified  in  answer  to  your 
question  yesterday,  that  there  was  no  deal  to  lay 
off  the  ])idding  with  the  distril^utors.  This  testi- 
mony is  designed  to  go  to  that  point. 

Mr.  Mitchell:  Let's  go,  then,  if  there  is  any 
question  about  that. 

The  Court:    Objection  overruled. 

Q.  (By  Mr.  Corinblit) :  Now,  with  respect  to 
the  picture  Jim  Thorpe,  14  day  availability  for  the 
Fifth  Avenue,  no  bid  was  submitted  by  Fox  1 

A.    No.    I  submitted  a  bid  for  the  Fox  Theatre. 

Q.     You  submitted  no  bid  for  the  Fifth  Avenue? 

A.  The  theatres  are  competitive.  I  wanted  to 
play  the  [997]  picture  in  the  Fox  Theatre. 

Q.     Which  theatre  played  the  picture? 

A.  Apparently  from  this  it  looks  as  if  the  Fox 
Theatre  got  the  picture  on  the  14  day  availability. 

The  Academy  played  Jim  Thorpe  on  7  day. 

Q.  Which  theatre  played  the  picture  on  the  14 
day  availability? 

A.  According  to  this,  the  Fox  Theatre  and  the 
Centinela  Drive-In. 

Q.  I  am  talking  about  your  list.  Don't  you 
have  it? 

A.  I  don't  have  a  list  of  14  day  availability.  On 
the  7  day  availability,  the  picture  played  at  the 
Academy  Theatre.  Where  else  it  played,  I  don't 
know. 

The  Court:    May  I  ask  this  witness  a  question? 

Mr.  Corinblit:    Yes,  sir. 
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The  Court:  When  Fox  made  a  bid  on  a  picture 
in  the  Inglewood  area,  after  you  got  the  picture,  did 
you  have  a  right  to  allocate  the  picture  to  any  thea- 
tre you  wanted  to,  or  did  you  have  to  bid  for  each 
individual  theatre? 

The  Witness:  We  would  have  to  make  our  offer 
for  the  specific  theatre  in  which  we  wanted  to  play 
the  picture.  We  never  wrote  a  bid  letter  and  said, 
"We  will  play  the  loicture  in  the  Academy  or  the 
Fox  Theatre." 

We  make  an  offer  for  the  Academy  Theatre  or 
for  the  Fox  Theatre  or  for  the  Fifth  Avenue,  or 
perhaps  we  might  make  [998]  two  oifers,  because 
we  never  knew  how  the  distributor  would  evaluate 
a  bid,  and  if  we  were  unbooked  in  two  theatres,  we 
might  make  a  bid  at  the  Fifth  Avenue  Theatre  for 
14  days,  because  it  is  a  lower  expense  house,  and  7 
or  10  day  bid  in  the  Academy  Theatre. 

If  the  distributor  said,  "You  are  awarded  the  pic- 
ture in  the  Fifth  Avenue  Theatre, ' '  I  would  have  to 
look  for  another  picture  for  the  Academy  Theatre. 

The  Court :  Do  you  remember  any  instance  where 
you  got  a  picture  for  the  Academy,  and  after  you 
got  the  picture  on  the  bid,  you  were  allowed  to  x)ut 
the  picture  in  another  Fox  Theatre  in  that  locality  ? 

The  Witness:  I  don't  recall  any  such  instance, 
your  Honor. 

The  Court :  So  the  bid  was  for  a  particular  thea- 
tre, and  the  picture  played  in  that  particular  thea- 
tre? 

The  Witness:    If  I  got  the  bid. 
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The  Court:    If  you  got  the  bid*? 

The  Witness:    Yes,  sir. 

Mr.  Corinblit:  Now,  do  I  understand,  counsel, 
you  do  not  have  the  7  day  availability  bid  letters, 
is  that  correct,  in  the  latter  part  of  1951  % 

Mr.  Mitchell:    Of  Warner  Bros.? 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  My  understanding  is  for  a  period 
of  [999]  time  Warner  Bros,  sent  out  bid  letters  on 
forms,  and  the  reason  Mr.  Pirosh  says  he  doesn't 
have  them  in  his  file  is  the  forms,  in  order  to  make 
a  bid,  had  to  go  back  to  Warner  Bros.,  so  there  are 
no  bid  requests  in  his  files  because  they  go  back  to 
Warner  Bros.  They  had  formal  competitive  bid- 
ding, according  to  my  understanding,  with  Warner 
Bros,  from  September,  1950  to  May,  1951,  and  the 
Warner  Bros,  documents  so  show,  and  we  have  them 
here. 

Mr.  Corinblit:  Under  your  examination,  Mr. 
Mitchell,  Mr.  Pirosh  testified  to  the  effect  that  his 
recollection  was  that  there  was  no  formal  competi- 
tive bidding  during  this  period. 

Mr.  Mitchell:  Mr.  Pirosh  is  not  my  client  and  I 
can't  help  what  he  says.  If  you  call  a  Warner  Bros, 
witness,  I  will  straighten  it  out.  All  I  can  do  is  take 
Mr.  Pirosh 's  recollection,  and  we  are  about  to  re- 
fresh his  recollection  with  these  bid  letters  and  get 
it  straightened  out. 

Mr.  Corinblit:    All  right. 

Mr.  Johnston:  I  think  the  duty  devolves  on  me 
to  make  a  statement  here,  your  Honor.     I  asked 
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Mr.  Pirosh  about  Warner  Bros.  Warner  Bros, 
counsel  have  handed  me  in  the  past  15  minutes  a 
sheaf  of  documents  which  are  Warner  Bros,  forms 
which  I  have  not  heretofore  seen  other  than  the 
last  10  minutes  or  so.  These  are  forms  put  out  by 
Warner  Bros.,  and  as  I  look  at  them,  they  are  sent 
into  Warner  Bros.,  and  apparently  [1000]  we  don't 
have  a  duplicate  of  these  forms  that  were  sent  in 
to  Warner  Bros. 

When  I  examine  Mr.  Pirosh,  if  I  have  the  oppor- 
tunity to  do  so  again,  I  intend  to  go  over  these 
letters  with  him  and  refresh  his  memory  as  to  the 
situation,  if  I  have  the  privilege. 

The  Court:  Maybe  if  you  give  the  forms  to  Mr. 
Corinblit,  he  will  use  them. 

Mr.  Johnston :  I  will  be  glad  to  do  so  if  he  wishes 
to. 

The  Court:  Maybe  he  will  refresh  the  witness' 
recollection. 

Mr.  Johnston:  He  may  be  more  familiar  with 
them  than  I  am. 

Mr.  Corinblit :  Your  Honor,  this  might  be  a  good 
time  to  take  the  afternoon  recess  so  I  can  go  over 
them. 

Mr.  Johnston:    I  would  like  to  look  at  them,  too. 

Mr.  Corinblit:    Certainly. 

The  Court:  All  right.  We  can  take  the  after- 
noon recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess.  Again  it  is  my  duty  to  ad- 
monish you  you  are  not  to  discuss  this  case  with 
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anyone,  yon  are  not  to  allow  anyone  to  discuss  it 
with  you,  and  you  are  not  to  formulate  or  express 
any  opinion  as  to  the  rights  of  the  parties  until  the 
ease  is  finally  submitted  to  you.  [1001] 

With  that  admonition  we  will  now  recess  imtil 
five  minutes  after  3:00. 
(Recess.)  [1002] 

The  Court:  Is  it  stipulated  the  jury  are  present 
and  in  the  jury  box? 

Mr.  Corinblit:    So  stipulated,  your  Honor. 

Mr.  Mitchell :    Yes. 

The  Court :    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  Mr.  Pirosh,  I  want  to 
show  you  some  bid  forms  which  have  been  produced 
by  your  attorneys,  which  have  been  previously 
marked  as  joint  plaintiff's  and  defendant's  exhibits 
in  this  case. 

Mr.  Mitchell:  They  were  produced  by  Warner 
Bros,  and  not  by  Mr.  Pirosh 's  attorney. 

Mr.  Johnston:  I  would  like  to  make  it  clear 
again,  Mr.  Corinblit,  that  I  saw  those  documents  for 
the  first  time  about  15  minutes  before  the  recess. 

The  Couii::  Let  the  record  show  they  were  pro- 
duced, period. 

Mr.  Johnston :    Not  by  me. 

Mr.  Mitchell:  If  there  is  some  question  about 
withholding  I  want  it  understood  I  have  been  trying 
to  tell  this  gentleman,  Mr.  Pirosh,  that  there  was 
bidding  in  this  period  and  he  keeps  telling  me, 
"I  don't  remember." 

I  have  never  seen  these  documents,  but  I  had 
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some  documents  I  was  going  to  show  to  the  Warner 
people  and  straighten  the  thing  out,  but  I  can't  do 
it  when  a  man  won't  remember  for  me.  [1003] 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Pirosh,  I  will 
show  you  first  a  bid  file  dated — which  refers  to  the 
picture  Three  Secrets  and  as  a  part  thereof  a  docu- 
ment which  purports  to  be  a  bid  application  re- 
turned by  you  on  behalf  of  the  Academy  Theatre. 

Now,  does  that  refresh  your  recollection  as  to 
whether  or  not  in  September  of  1950  you  obtained 
pictures  by  competitive  bidding  or  by  negotiation? 

(Handing  document  to  the  witness.) 

The  Witness:  This  is  not  signed  by  me.  It  is 
signed  by  Everett  Sharp,  but  apparently  in  Sep- 
tember  

The  Court:  The  question  is  does  it  refresh  your 
recollection. 

The  Witness :  Yes,  it  does  and  apparently  in  1950 
Warner's  were  offering  at  least  this  picture  on  a 
competitive  bid  basis  in  the  Westchester-Inglewood 
area. 

Q.  (By  Mr.  Corinblit) :  Does  it  refresh  your 
recollection  as  to  whether  or  not  they  were  generally 
licensing  their  pictures,  at  least  one  of  their  runs,  on 
a  competitive  bidding  basis  in  September  1950  f 

A.  Yes.  My  recollection  has  now  been  refreshed 
and  I  now  believe  that  Warner  Bros,  were  offering 
their  pictures  in  this  area  on  a  competitive  bidding 
basis  from  approximately  September  of  1950  for 
some  months  thereafter,  at  least. 

Q.     And  in  that  connection  you  want  to  change 
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your    testimony    [1004]    given    yesterday    on    that 

point? 

A.  I  was  mistaken,  yes.  I  want  to  change  my  tes- 
timony. 

Q.  Now,  do  you  know  how  long  it  was  until 
Warner  Bros.,  instead  of  selling  pictures  on  a  com- 
petitive bidding — withdraw  that. 

Do  you  know  how  long  it  was — what  period  War- 
ner's continued  to  send  out  competitive  bidding 
forms  to  the  exhibitors  in  that  area  ? 

A.  Is  it  all  right  for  me  to  answer  that  as  to 
what  someone  has  told  me  or  does  it  have  to  be 
something  I  remem]:)er  ? 

Q.  I  think  I  know  what  you  have  reference  to 
and  I  will  refresh  your  recollection.  Based  on  those 
two  documents 

Mr.  Westbrook:    Warner's  G-5  and  G-6.  [1005] 

Mr.  Mitchell:  The  documentary  evidence  will 
show  when  it  started  and  when  it  ended. 

Mr.  Corinblit:  Well,  now,  we  will  ask  the  wit- 
ness. 

Q.  I  show  you  a  letter  dated  September  5,  1950, 
from  Mr.  Kupper  to  Mr.  Herbel,  and  ask  you  to 
road  that  and  tell  me  if  that  refreshes  your  recol- 
lection as  to  the  time  when  competitive  bidding  be- 
gan in  the  Inglewood-West Chester  area. 

Mr.  Johnston :    As  to  Warner  Bros,  product. 

^fr.  Corinblit:    As  to  Warner  Bros,  product. 

The  Witness:  Apparently  some  time  between 
September  5  of  1950,  when  this  request  was  made, 
and  October — well,  whatever  date  this  was  sent  out, 
which  is  September  22  of  1950. 
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Q.  (By  Mr.  Corinblit) :  Mr.  Pirosh,  does  it  re- 
fresh your  recollection  that  that  was  true  ? 

A.    Well,  I  can  see  that  it  is  true. 

Q.  That  is,  that  the  bid  letters  started  coming 
out  at  that  time'?  A.    Yes,  sir. 

Q.  All  right.  Now,  I  will  show  you  another  doc- 
ument— have  you  seen  this  letter  marked  G-5  by  the 
defendants  before?  A.     No,  sir. 

Q.  I  will  shovf  you  Defendants'  Exhibit  G-6  for 
identification [1006] 

Mr.  Mitchell :    Defendant  Warners. 

Q.  (By  Mr.  Corinblit) :  Defendant  Warners' 
Exhibit  G-6  and  ask  you  whether  or  not  you  can 
state  when  Warners  ceased  licensing  their  pictures 
on  a  so-called  formal  competitive  bidding  basis. 

A.  According  to  this  letter,  Warners  ceased  on 
May  17,  1951. 

Q.  Does  that  refresh  your  recollection  that  that 
was  about  the  time  when  that  happened? 

A.    Well,  I  can  see  that  this  is  when  it  happened. 

Q.  Now,  after  May  17,  1951,  you  went  into  this 
procedure  of  negotiating  with  Warners  for  a  7  day 
availability  for  your  theatres,  is  that  right  ? 

A.  Well,  my  memory  was  faulty  on  this  whole 
Warner  Bros,  during  this  period,  and  I  believe  that 
that  is  what  we  did,  but  I  cannot  be  absolutely  sure. 

Q.  Can  you  describe  for  the  jury  what  happens 
when  Warners  licenses  you  on  a  7  day  availability 
by  negotiation  as  distinguished  from  by  competitive 
bidding  ? 

A.     Well,  by  competitive  bidding,  Warners  would 
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send  a  written  request  to  all  of  the  exhibits  having 
theatres  that  wanted  to  bid  for  the  7  day  availabil- 
ity in  Inglewood. 

I,  for  my  company,  would  decide  what  terms  I 
wanted  to  offer  for  a  picture  in  a  specific  theatre 
and  mail  it  to  TVarners,  and  some  time  subsequent 
to  that  Warners  would  advise  [1007]  me  either  that 
I  could  license  the  picture  or  that  they  are  licensing 
it  to  a  competitor. 

Q.    All  right. 

A.  On  negotiation,  on  normal  negotiation,  I 
would,  or  someone  working  for  my  company,  would 
talk  to  a  representative  of  Warner  Bros.  Thea- 
tres  

Mr.  Mitchell:    Not  Warner  Bros.  Theatres. 

The  Witness:  Warner  Bros.  Pictures,  and, 
roughly,  the  conversation  would  be,  "I  would  like 
to  play  this  picture  in  the  Academy  Theatre  and  I 
am  willing  to  pay  you  such-and-such  terms,"  and 
Warners,  if  they  say  yes,  they  will  make  a  deal,  and 
if  they  say  no,  ''I  don't  want  those  terms,  I  want 
this,"  and  if  you  agree,  you  license  the  picture,  and 
if  you  don't  agree,  you  don't  license  it. 

Q.  Now,  going  back  first  to  the  period  when 
Warners  was  sending  out  these  letters,  you  will  no- 
tice that  the  letters  that  you  received  refer  to — • 
let's  take  one  of  the  letters  going  to  the  Academy, 
the  picture  Dodge  City  and  Virginia  City,  it  shows 
that  the  competitive  bidding  application  coming  to 
you  says:  "Theatre  Academy,"  it  names  the  pic- 
tures, and  says,   "Clear,  clearance,  the  maximum 
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clearance  to  be  granted  for  this  run  shall  be  clear  of 
United  Artists  Inglewood,  La  Tijera,  Imperial, 
Southside  and  Paradise." 

From  that,  do  you  conclude  what  theatres  were 
supposed  to  be  bidding  for  the  7  day  availability 
against  your  [1008]  theatre? 

A.  No.  I  would  conclude  that  if  I  licensed  these 
pictures  at  the  Academy  Theatre,  if  it  was  accept- 
able to  Warner  Bros.,  I  would  receive  a  run  prior 
to  that  of  these  other  theatres,  whether  they  were 
bidding  or  not  bidding. 

Q.  All  right.  You  did  receive  a  run  prior  to  the 
United  Artists,  the  La  Tijera,  and  the  Imperial,  the 
Southside  and  the  Paradise,  is  that  correct? 

A.  If  I  made  an  offer  that  Warners  would  ac- 
cept, based  on  this  priority  of  run  that  they  have 
listed. 

Q.  All  right.  Now,  I  want  you  to  run  through 
the  remaining  bid  groups  here  in  front  of  you  and 
tell  me  whether  or  not  your  answer  is  the  same  with 
respect  to  each  of  the  pictures,  the  following: 

The  Enforcer,  Storm  Warning,  Raton  Pass,  Dal- 
las, West  Point  Story,  Highway  301,  Breakthrough, 
Operation  Pacific,  Lullaby  of  Broadway,  The  Glass 
Menagerie,  The  Breaking  Point,  and  Rocky  Moun- 
tain. 

That  is  to  say,  if  you  licensed  pursuant  to  that 
bid  letter,  you  would  expect  to  obtain  a  run  prior  to 
all  the  theatres  that  you  have  enumerated,  namely, 
United  Artists,  La  Tijera,  Imperial,  Southside,  and 
Paradise  % 
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A.  Well,  on  the  picture  The  Enforcer,  on  which 
I  made  an  offer,  if  I  received  the  picture  on  the 
terms  I  offered,  and  in  accordance  with  this  letter, 
I  would  have  received  a  [1009]  run  prior  to  those 
theatres. 

Q.     All  right. 

A.  On  the  picture  Storm  Warning,  I  made  no 
offer  at  that  time. 

On  the  picture  Raton  Pass,  on  which  I  made  an 
offer  on  behalf  of  the  Fox  Theatre,  I  would  not 
liave  received  clearance  or  I  would  not  have  re- 
ceived a  run  prior  to  the  Southside  Theatre  neces- 
sarily, because  that  is  taken  off  the  sheet,  but  the 
Century  Drive-In  and  the  Centinela  Drive-In  are 
included,  so  I  would  have  received  a  prior  run  to 
that,  if  I  received  the  picture  on  that  offer. 

Q.    You  say  the  Southside  is  scratched  out? 

A.    Yes,  sir. 

Q.    Who  scratched  that  out? 

A.    I  don't  know. 

Q.    Well,  now 

A.  I  may  have  scratched  it  out.  I  just  can't  re- 
member. 

Q.     All  right.  Go  ahead  with  the  next  one. 

A.    I  notice  that  this  was  rejected. 

Q.    Go  ahead. 

A.  On  the  picture  Dallas,  I  made  an  offer  on  be- 
half of  the  Academy  Theatre,  and  if  I  had  received 
it,  I  would  have  received  a  run  prior  to  the  United 
Artists,  La  Tijcra,  the  Imperial,  the  Southside,  the 
Paradise,  but  my  offer  was  rejected  on  that.  [1010] 
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Q.    All  right. 

A.     So  I  guess  I  did  not  get  it. 

On  The  West  Point  Story,  I  would  have  received, 
if  I  got  the  picture,  I  would  receive  clearance  over 
United  Artists,  the  La  Tijera,  the  Imperial,  and  the 
Paradise.  The  Southside  is  scratched  o:ff  and  it  looks 
as  if  I  scratched  it  off.  [1011] 

Q.     All  right.  The  next  picture.  On  Highway  301. 

A.  I  would  receive  clearance  over  the  United 
Artists,  La  Tijera,  Imperial,  Southside  and  Para- 
dise, if  I  received  the  picture  or  should  have. 

On  Breakthrough  on  which  I  apparently  made  an 
offer  at  the  Academy  Theatre,  I  would  receive  a  run 
prior  to  the  United  Artists,  the  La  Tijera,  the  Im- 
perial, the  Southside  and  the  Paradise,  or  should 
have. 

On  Operation  Pacific  on  which  I  made  an  offer 
in  the  Academy  Theatre,  I  would  have  received  a 
run  prior  to  the  same  group  of  theatres. 

On  Lullaby  of  Broadway,  on  which  I  made  an 
offer  on  behalf  of  the  Academy  Theatre,  I  would 
have  received  a  run  prior  to  that  of  the  theatres, 
the  same  bunch  of  theatres  we  have  been  talking 
about,  plus  the  Balboa  Theatre,  plus  the  Centinella 
Drive-In,  and  the  Century  Drive-In,  but  that  was 
rejected. 

On  the  picture  Glass  Menagerie — I  didn't  make 
this  offer.  Another  man  in  our  office  made  the  offer 
on  behalf  of  the  Academy  Theatre  and  if  we  would 
have  received  the  picture  we  would  have  received  a 
run  prior  to  that  same  group  of  theatres,  namely. 
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the  United  Artists  in  Inglewood,  La  Tijera,  Impe- 
rial, Southside  and  the  Paradise. 

On  the  picture  Breaking  Point  we  made  an  offer 
on  behalf  of  the  Fox  Theatre  and  if  we  had  received 
it  we  would  have  had  [1012]  a  run  prior  to  the 
United  Artists,  La  Tijera,  Lnperial,  Southside  and 
Paradise. 

On  Rocky  Mountain  we  made  an  offer  on  behalf 
of  the  Academy  Theatre  and  had  we  received  it,  it 
would  have  been  a  run  prior,  according  to  this 
form,  to  the  same  five  theatres. 

Q.     Including  the  Southside? 

A.    IncUiding  the  Southside,  yes. 

Q.     Go  ahead. 

A.  The  picture  Sugarfoot — I  can't  find  the  sheet 
for  any  of  our  theatres. 

Q.     All  right. 

Now,  I  want  to  make  some  comparisons  here. 

The  picture  The  Breaking  Point  which  played  the 
Academy  Theatre  October  4  to  11,  is  that  right? 

Mr.  Westbrook :  Counsel,  it  played  the  Fox  The- 
atre, I  believe. 

Mr.  Corinblit:    Fox  Theatre  is  right. 

Mr.  Mitchell:  Hadn't  we  better  let  the  witness 
work  from  his  own  records  rather  than  work  from 
Warner  Bros.'  records?  It  is  most  unusual.  He  is 
refreshing  his  recollection  from  Warner's  records. 
It  is  all  new  to  me  but  does  he  have  to  use  Warner's 
records  ? 

Mr.  Johnston:  You  have  the  exhibits  N  and  O 
which  are  Fox  records  and  these  are  not. 
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Mr.  Corinblit :    All  right.  Here  you  are.  [1013] 

The  Witness:    Thank  you. 

Q.  (By  Mr.  Corinblit)  :  Let  us  look  first  at  the 
picture — instead  of  The  Breaking  Point,  let  us  start 
with  the  picture  No.  007,  The  Glass  Menagerie. 

Now,  what  was  the  date  of  the  playoff  at  the 
Academy?  A.     November  15  to  21,  1950. 

Q.     It  opened  November  15  to  November  20th? 

A.     21,  I  think. 

Q.     11-21.  All  right. 

Now,  then,  the  next  picture  Rocky  Mountain. 
When  did  it  play  at  the  Academy? 

A.     November  1  to  6. 

Q.  11-1  to  11-6.  All  right.  And  the  next  picture 
West  Point  Story  ? 

A.  That  played  for  11  days,  December  20th  to 
December  30th. 

Q.    20th  to  30th?  A.    Yes,  these  are  1950. 

Q.    Yes.  The  next  picture  Breakthrough? 

A.    Breaking  Point,  you  mean? 

Q.     No,  Breakthrough,  Release  No.  010. 

A.  Oh,  I  see  it  here.  It  opened  on  November  29 
through  December  5. 

Q.    What  is  that  again? 

A.     November  29  through  December  5th.  [1014] 

Q.  All  right.  Now,  let  us  go  to  the  release  High- 
way 301.  When  did  that  play  Academy  Theatre  ? 

A.    December  31,  1950,  to  January  6  of  1951. 

Q.  Now,  Mr.  Pirosh,  I  want  to  read  to  you  and 
I  will  offer  in  evidence  the  cut-off  cards  of  the 
Southside  Theatre  for  the  same  season.  I  will  first 
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read  these  off  and  I  will  be  glad  to  offer  the  docu- 
ment in  evidence  if  comisel  desire. 

The  Southside  plaved  the  picture  Glass  Menagerie 
November  15th  to  21st. 

The  picture  Rocky  Mountain  was  played  Novem- 
ber 1  to  7. 

The  picture  West  Point  Story  was  played  De- 
cember 20th  to  December  30th. 

The  picture  Breakthrough  was  played  November 
29  to  December  5th. 

And  the  picture  Highway  301  was  played  Decem- 
ber 31  to  January  6. 

Now,  if  we  can  get  this  clear,  the  Academy  is  lo- 
cated here  and  the  Southside  here. 

How  far  are  the  Academy  and  Southside  approxi- 
mately apart?  Do  we  have  those  distances  —  the 
Academy  and  Southside? 

Mr.  Westbrook :  We  have  yet  to  find  mileages  on 
which  we  can  agree. 

Mr.  Corinblit:     That  is  true. 

Mr.  Westbrook:  I  believe  the  Southside  is  ap- 
proximately 3.6  miles  from  the  Academy.  [1015] 

Q.  (By  Mr.  Corinblit)  :  3.6.  All  right.  Now,  you 
notice,  Mr.  Pirosh,  that  the  picture  Glass  Menagerie 
played  day  and  date  with  the  Southside? 

A.    Yes. 

Q.  The  picture  Rocky  Mountain  played  day  and 
date  with  the  Southside  ?  A.    Yes,  sir. 

Q.  The  picture  West  Point  Story  played  day 
and  date  with  the  Southside  Theatre? 

A.    Yes,  sir. 
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Q.  And  the  picture  Breakthrough  played  day 
and  date  with  the  Southside  Theatre? 

A.    Yes,  sir. 

Q.  And  the  picture  Highway  301  played  day 
and  date  with  the  Southside?  A.    Yes,  sir. 

Q.  Now,  would  you  look  again  at  the  bid  forms 
for  those  pictures  ?  A.    Rocky  Mountain. 

Q.  All  right.  Now,  under  the  contract — under 
the  bid  application  that  was  accepted  by  War- 
ner's   A.     That  is  no  contract. 

Q.  This  bid  application.  I  will  put  it  that  way. 
The  bid  application  submitted  by  you  contained  the 
provision  that  you  were  to  have  a  priority  of  run 
over  all  of  the  theatres  [1016]  including  the  South- 
side,  is  that  right? 

A.     That  is  what  I  asked  for,  yes. 

Q.  But  in  fact  what  was  licensed  was  day  and 
date  with  the  Southside,  correct? 

A.     Apparently  that  is  correct,  sir. 

Q.  Now,  let  us  look  at  the  next  picture  Glass 
Menagerie.  We  will  start  with  Glass  Menagerie,  if 
you  have  got  it.  [1017] 

A.     Here  it  is. 

Q.  Glass  Menagerie  under  the  application  that 
you  submitted,  you  would  have  had  a  priority  of 
run  over  all  of  those  theatres  including  the  South- 
side,  is  that  correct  ? 

A.     That  is  what  we  asked  for. 

Q.  What  was  licensed  was  a  day  and  date  appli- 
cation with  the  Southside? 

A.     We  didn't  get  what  we  asked  for. 
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Q.  Well,  now,  as  a  matter  of  fact,  Mr.  Pirosh, 
when  this  form  came  to  you  it  had  written  in  it  by 
Warners  "These  clearance  provisions,"  isn't  that 
right?  A.     That  is  right. 

Q.  In  other  words,  Warners  sent  you  an  appli- 
cation and  said  the  clearance  that  we  will  give  you 
is  clearance  over  the  United  Artists,  Inglewood,  the 
La  Tijera,  the  Imperial  and  the  Southside.  That  is 
what  Warners  said? 

A.     That  is  what  they  said  on  the  form  ? 

Q.    Yes.  A.    Yes,  sir. 

Q.  And  then  you  sent  back  an  application  which 
said  the  same  thing — that  is,  you  signed  the  appli- 
cation ?  A.     Til  at  is  what  we  wanted. 

Q.  They  offered  it  to  you  and  that  is  what  you 
wanted  ? 

A.    They  said  they  offered  it  to  us,  yes. 

Q.  Now,  what  happened  in  between  that  time 
and  the  [1018]  fact  that  you  played  day  and  date? 

A.  Well,  what  happened  was  that  if  we  insisted 
on  the  clearance  over  the  Southside  we  wouldn't  get 
the  picture. 

Q.     But  Warners  offered  it  to  you? 

A.  Offered  it  to  us  there  but  they  didn't  offer  it 
to  us  in  fact. 

Q.    You  remember  that? 

A.  Well,  I  know  that.  I  remember  this — I  can't 
remember  every  licensing  of  every  picture  in  this 
area  at  that  time,  naturally,  but  I  do  know  that  for 
some  period  of  time  I  was  arguing  or  quarreling 
with  a  number  of  the  distributors  concerning  the 
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way  they  were  licensing  pictures  in  the  Inglewood 

and  Westchester  area. 

It  was  my  feeling  that  our  theaters  were  being 
seriously  affected  by  the  manner  in  which  some  of 
the  distributors  wanted  to  license  their  pictures,  and 
in  order  to  try  to  protect  our  investment  and  poten- 
tial profit  I  tried  to  get  the  best  run  that  I  could  for 
our  theatres. 

Now,  I  do  recall  that  Warner  Bros. — I  recall  no 
specific  picture,  but  an  over-all  argument  that  we 
should  have — that  the  Academy  Theatre  was  sub- 
stantially in — was  in  substantial  competition  to  the 
Southside  Theatre  and  we  were  unsuccessful  despite 
what  was  written  on  these  forms  in  getting  Warner 
Bros,  to  license  these  pictures  at  least  during  this 
period  on  a  run  prior  to  the  Southside  Theatre. 

We  then  had  the  option  of  playing  the  pictures 
on  the  day  and  date  run  or  not  playing  the  pictures. 
Where  we  thought  we  were  better  off  playing  these 
pictures  day  and  date  with  the  Southside  instead  of 
playing  possibly  an  inferior  picture,  as  the  record 
shows,  we  undoubtedly  agreed  to  play  day  and  date. 

Q.    With  the  Southside.  All  right. 

A.     With  the  Southside  on  these  pictures. 

Q.  And  it  has  been  stated  the  Southside  Theatre 
is  approximately  three  and  a  half  miles  away  from 
the  Academy. 

Mr.  Westbrook:    3.6  miles,  counsel. 

Mr.  Corinblit :    3.6  miles.  All  right. 

Q.  Now,  Mr.  Pirosh,  it  has  also  been — I  don't 
know  if  it  has  been  stipulated  to  yet,  but  it  has  been 
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stated  that  the  distance  between  the  Academy  and 

the  Paradise  is  four  and  a  half  miles. 

Xow,  you  didn't  want  to  play  day  and  date  with 
the  Paradise,  did  yon? 

A.  I  didn't  want  to  play  day  and  date  with  the 
Paradise  or  the  Southside. 

Q.  But  Warner  Bros,  said  you — you  were  able, 
however,  to  convince  Warners  that  you  would  play 
day  and  date  with  the  Southside — I  beg  your  par- 
don— that  you  would  play  day  and  date  with  the 
Southside  but  not  with  the  Paradise? 

A.  No.  Now,  you  are  putting  words  in  my 
mouth.  I  wasn't  [1020]  able  to  convince  Warners  of 
cfoing  along  and  saying  that  the  Academy  is  com- 
petitive to  all  of  these  theatres. 

I  had  no  more  ob.ioction  to  playing  day  and  date 
with  the  Paradise  Theatre  than  I  had  to  playing 
day  and  date  with  the  Southside  Theatre,  but  War- 
ner Bros,  told  me  they  liked  the  Academy  Theatre, 
it  was  a  good,  high  grossing  theatre  in  this  area  and 
they  told  me  that  the  Southside  Theatre  had  done 
better  on  the  pictures  of  theirs  that  played  there 
than  the  Paradise. 

Some  of  these  pictures  may  have  played  in  the 
I  Paradise,  too,  I  don't  know.  And  if  you  are  imply- 
ing that  I,  representing  Fox  West  Coast  was  play- 
ing footsie  with  Mr.  Marco  Wolff  as  opposed  to  any 
other  exhibitor  in  the  area,  I  want  to  assure  you  you 
are  mistaken.  I  had  no  conversation  with  Mr.  Wolff 
regarding  what  Warners  were  doing  and  I  kept  ex- 
plaining to  Warners  that  they  were  hurting  my  the- 
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atres  and  Warners  laid  it  down  to  a  take  it  or  leave 
it  proposition  and  when  we  thought  we  were  better 
off,  fine,  we  took  it.  [1021] 

Q.  I  don't  mean  to  imply  anything,  Mr.  Pirosh. 
I  am  trying  to  get  the  facts  here  and  see  if  you 
would  answer  this  question.  The  fact  is,  is  it  not, 
that  you  were  much  more  insistent  on  getting  clear- 
ance over  the  Paradise,  four  and  a  half  miles  away, 
than  you  were  on  getting  clearance  over  the  South- 
side,  three  and  a  half  miles  away,  because  clearance 
over  the  Paradise  would  protect  the  Loyola,  as  well 
as  protect  the  Academy,  isn't  that  correct? 

A.  How  would  clearance  in  the  Academy  Thea- 
tre over  the  Paradise  possibly  help  the  Loyola  The- 
atre? 

Q.  When  your  pictures  played  first  run  in  the 
Academy  Theatre,  if  a  theatre  located  three  blocks 
away  had  a  regular  flow  of  7  days  pictures  in  that 
area  competing  for  the  customers  in  the  Westches- 
ter area  with  good  strong  pictures  from  the  other 
distributors,  wouldn't  that  have  affected  your  Loy- 
ola Theatre? 

Mr.  Mitchell:  I  object  to  the  question  on  the 
ground  it  assumes  facts  not  in  evidence.  There  were 
no  pictures  playing  first  run  in  the  Academy  The- 
atre. 

Mr.  Corinblit:    Did  I  misspeak  myself? 

Mr.  Mitchell:  I  don't  know.  The  question  is  so 
long  I  can't  remember. 

Q.  (By  Mr.  Corinblit):  With  respect  to  the 
Loyola  Theatre A.    Yes,  sir.  [1022] 
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Q.  If  the  Loyola  Theatre  were  playing  first  run 
and  the  Paradise  were  playing  a  steady  flow  of  pic- 
tures on  a  7  day  availability  of  the  other  distribu- 
tors, wouldn't  that  affect  the  ability  of  your  Loyola 
Theatre  to  compete  with  the  Paradise  for  patronage 
in  the  Westchester  area? 

A.  I  wouldn't  think  so,  so  long  as  the  Loyola 
and  Paradise  were  not  playing  the  same  picture. 
If  people  in  that  area  wanted  to  see  a  picture  that 
was  playing  in  the  Loyola,  I  think  they  would  have 
^one  to  the  Loyola.  It  has  been  my  experience,  Mr. 
Corinblit,  that  when  in  an  area  like  this  or  any  lim- 
ited area,  there  are  three  or  four  good  pictures 
playing  currently  in  theatres  close  to  one  another, 
people  coming  down  to  that  area  who  want  to  see 
one,  if  they  can't  get  in  that  theatre,  they  will  go  to 
another.  If  there  is  only  one  good  picture  and  three 
or  four  poor  ones,  they  probably  feel,  "If  I  can't 
get  in  this  theatre,  then  I  won't  go  to  any  of  them. 
I  have  just  wasted  my  time  on  this  trip,  because  I 
am  not  going  in  any  of  the  others." 

It  doesn't  hurt  us,  I  don't  think,  at  the  Chinese 
Theatre  that  Cinerama  is  doing  a  lot  of  business  on 
the  street.  I  think  it  helps  us.  It  brings  people  into 
the  general  area. 

So  until  you  mentioned  this,  I  had  never  thought 
of  the  LoyofeT  in  connection  with  this  Academy  and 
Paradise  clearance.  It  never  had  crossed  my  mind. 

Q.  You  never  thought  it  was  to  Fox'  interest  to 
keep  [1023]  the  Paradise  in  as  poor  competitive  a 
position  as  possible'? 
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A.  It  is  to  Fox'  interest  in  the  Academy  Theatre 
to  secure  the  best  run  we  can  get  for  the  theatre, 
and  if  we  can  get  clearance  or  a  run  prior  to  thea- 
tres which  I  still  feel  are  in  substantial  competi- 
tion, even  though  they  may  frequently  play  day 
and  date,  that  was  my  job  to  do  for  my  company. 

Q.  It  was  also  your  job  that  you  were  to  do  for 
your  company  to  keep  the  Paradise  in  as  poor  com- 
petitive position  as  possible,  isn't  that  right? 

A.  I  don't  care  if  the  Paradise  Theatre  makes  a 
million  dollars,  as  long  as  we  get  what  we  think  we 
should  be  doing  in  the  Academy. 

As  a  matter  of  fact,  since  you  ask  that  question, 
I  am  very  happy  when  our  competitors  are  pros- 
perous and  happy,  because  the  more  money  the 
competitors  are  making,  the  less  trouble  there  is  in 
operating  their  own  theatres.  If  a  man  is  healthy 
and  happy  with  his  product  he  doesn't  come  yam- 
mering around  or  complaining  about  what  we  are 
doing.  He  runs  his  business  and  we  run  ours.  That 
is  the  way  we  like  it. 

Q.  I  want  to  ask  you,  Mr.  Pirosh,  when  you  tes- 
tified before  with  respect  to  one  of  these  pictures, 
you  scratched  out  the  Southside.  Do  you  remember, 
was  that  pursuant  to  some  discussion  with  Warners, 
or  don't  you  remember  that? 

A.  I  think  that  was  a  picture  for  which  we  made 
an  [1024]  offer  in  the  Fox  Theatre.  We  did  not  take 
the  stand  that  the  Fox  Theatre  was  in  substantial 
competition  to  the  Paradise — to  the  Southside  The- 
atre, because  it  was  further  away  than  the  Acad- 
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emy,  and  in  our  opinion  played  to  a  completely  dif- 
ferent audience. 

The  Academy  Theatre,  not  being  in  downtown 
Inglewood,  must  of  necessity  from  the  day  it  was 
Iniilt  have  drawn  from  a  pretty  wide  area.  There 
was  no  tremendous  built-up  area  right  at  the  Acad- 
emy. There  is  Leimert  Park  on  one  side,  and  the 
homes  to  the  south  and  the  west,  and  it  is  just  in  the 
past  three  years  that  there  has  been  any  consider- 
able l:)uilding  to  the  west  of  the  Academy  Theatre, 
toward  the  Westchester  area,  and  so  on.  That  is 
comparatively  new,  and  I  think  mostly  since  the 
war. 

Q.  This  position  you  took  with  respect  to  War- 
ners of  clearance  of  the  Academy  over  the  Paradise 
is  a  position  that  you  took  with  each  of  the  distribu- 
tors, is  that  correct? 

A.  I  asked  for  a  prior  nm,  and  some  companies 
agreed  that  the  Academy  was  entitled  to  a  prior  run 
and  some  companies  like  Columbia  and  subse- 
quently Warners  said,  ''We  are  going  to  sell  the 
Paradise,  and  if  you  don't  want  to  play  the  pictures 
at  the  Academy  Theatre,  don't  play  them,"  and 
sometimes  we  didn't. 

Q.  I  think  Mr.  Mitchell  asked  you  yesterday 
about  this  question  of  clearance.  I  think  you  testi- 
fied with  respect  to  [1025]  the  clearance  and  the 
matter  of  priority  of  run. 

When  bidding  was  set  up  and  you  bid,  for  exam- 
ple, on  these  Warner  pictures,  the  offer  that  was 
given  to  you  by  Warners,  the  competitive  bidding 
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application,  your  understanding  was  if  you  obtained 
the  picture  under  this  competitive  bidding  applica- 
tion, you  would  have  obtained  the  right  to  have 
priority  of  run  over  the  theatres  named  in  that 
group,  is  that  correct? 

A.  I  think  before  I  was  awarded  these  pictures 
you  are  talking  about  on  the  board,  I  was  told  by 
Warners  that,  "If  your  bid  is  the  best — your  bid  is 
the  best  and  we  are  willing  to  sell  you,  but  if  you 
insist  on  a  run  ahead  of  the  Southside,  you  are  not 
going  to  get  it." 

Q.  But  the  offer  made  to  you,  apart  from  the 
Southside,  when  you  bought  the  run,  you  bought  the 
run  with  the  right  to  have  priority  of  run  ahead  of 
the  other  theatres,  isn't  that  correct*? 

A.  Warners  were  licensing  two  runs  in  the  area, 
as  I  understood  it,  at  the  time  generally. 

Q.     Yes. 

A.  If  they  told  me  the  Southside  was  going  to 
be  the  other  theatre,  I  knew  these  other  theatres 
wouldn't  be  playing  on  the  same  availability.  I 
didn't  get  clearance,  but  I  did  get  a  run  prior. 

Q.    You  got  the  right  to  have  the  prior  run? 

A.  If  I  played  the  availability.  If  I  were  late,  I 
would  have  no  priority,  because  these  other  theatres 
were  being  licensed  to  run  on  the  14  day  avail- 
ability. 

Q.  Now,  Mr.  Pirosh,  one  other  thing,  and  per- 
haps I  asked  you  this  before.  I  notice  in  the  bid 
groups — withdraw  that  for  the  moment. 

Looking  at  the  names  of  these ,  theatres  listed  in 
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the  bid  groups,  under  the  form  that  Warners  sent 
you,  the  way  in  which  they  were  handling  the  mat- 
ter, you  expected  that  all  these  theatres  were  bid- 
ding, did  you  not  ? 

A.  I  did  not  know  if  any  of  the  theatres  were 
iDidding  on  any  specific  picture. 

Q.  But  these  were  the  theatres  against  whom 
you  were  supposed  to  be  bidding? 

A.     iSTot  necessarily. 

Q.     Xot  necessarily? 

A.  These  were  the  theatres,  if  Warners  did  what 
they  said  they  were  going  to  do,  if  I  got  the  picture, 
I  would  play  ahead  of  them.  Maybe  none  of  them 
were  bidding. 

Q.  So  despite  these  bid  letters,  there  was  noth- 
ing to  prevent  Warners  from  negotiating  with  one 
of  these  theatres  for  a  7  day  availability,  was  there  ? 

A.  Well,  I  don't  think  Warners  could  have  nego- 
tiated with  any  of  the  theatres  for  the  7  day  avail- 
ability imtil  they  decided  which  theatre  had  the 
best  bid.  [1027] 

I  think  what  Warners  was  doing,  and  there  is  a 
little  bit  of  guesswork  in  this,  was  licensing  one  run 
on  a  competitive  bid  during  this  period. 

Q.     Right. 

A.  And  negotiating  evidently  on  a  number  of 
pictures  with  Mr.  Marco  WoM  in  the  Southside 
Theatre. 

Q.  They  were  licensing  one  run  on  a  competitive 
bid  and  negotiating  the  second  run  day  and  date, 
right? 
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A.  That  is  my  best  guess  on  it  now.  Each  dis- 
tributor, as  you  heard,  during  these  two  years  or 
several  years  in  this  area  was  experimenting.  A  lot 
of  new  theatres,  good  theatres,  and  a  couple  of 
drive-ins,  were  built,  which  completely  upset  their 
estimates  of  how  they  should  license  the  pictures  in 
Inglewood.  I  think  they  were  groping,  and  we,  of 
course,  in  respect  to  our  theatres,  were  trying  to 
make  as  much  money  in  them  as  we  could.  We 
didn't  do  it. 

Q.  Do  you  know,  Mr.  Pirosh,  that  during  this 
entire  period  Warners  refused  to  negotiate  for  a  7 
day  availability  with  the  Paradise  Theatre  ? 

A.     I  had  no  knowledge  as  to  that. 

Q.    You  had  no  knowledge  of  that  fact? 

A.  You  asked  me  if  I  knew,  and  I  certainly 
don't  remember  anything  of  that  sort. 

Q.  You  know,  do  you  not,  that  during  this  pe- 
riod all  of  the  distributors,  that  is,  the  defendant 
distributors  in  this  [1028]  case,  refused  to  negotiate 
with  the  Paradise  Theatre  for  a  7  day  availability? 

A.  They  weren't  negotiating  with  me,  either,  I 
was  bidding  my  brains  out  to  try  to  get  pictures. 

Q.  You  know,  however,  they  did  not  negotiate 
with  the  Paradise"?  Do  you  know  that? 

A.  I  don't  know.  I  think  the  Paradise  played  a 
couple  of  Warner  pictures  shortly  after  he  opened. 
I  don't  know  how  he  got  them.  He  played  some  pic- 
tures. I  don't  know  how  he  got  his  pictures,  but  the 
theatre  was  open  seven  days  a  week  all  year  long, 
and  if  he  had  to  bid  the  way  I  did,  I  don't  see  any- 
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thing  wrong  with  that.  If  he  negotiated,  then  he 

was  smarter  than  I  was. 

Q.  Do  you  know  that  when  the  Paradise  asked 
each  of  the  distributors  for  the  privilege  of  nego- 
tiating for  a  7  day  availability,  that  he  told  the  dis- 
tributors he  didn  't  want  any  clearance  over  anybody 
on  a  7  day  availability  except  the  Loyola  and,  of 
course,  they  were  playing  first  run? 

A.    And  the  La  Tijera  Theatre. 

Q.  On  the  7  day  availability.  Well,  for  a  period, 
that  is  correct. 

A.  Sure.  Look,  Mr.  Corinblit,  that  is  fine.  I 
would  like  to  be  able  to  build  a  theatre  on  Holly- 
wood Boulevard  and  be  able  to  play  day  and  date 
with  the  Chinese  Theatre,  or  I  would  like  to  be  able 
to  build  a  theatre — according  to  that  [1029]  line  of 
reasoning,  if  the  Paradise  was  not  competitive  to 
anybody  in  the  world,  then  a  good  picture  would 
play  in  the  Inglewood  area  in  the  Paradise  and  the 
La  Tijera  and  the  United  Artists  and  the  Academy 
and  the  Southside  and  the  Rio  and  the  Imperial, 
and  all  the  other  pictures  that  are  released  then  we 
wouldn't  play  in  any  theatre  in  Inglewood.  Every- 
body would  want  the  good  picture. 

Maybe  that  is  the  way  to  operate  the  motion  pic- 
ture business,  but  I  don't  know  where  the  distribu- 
tors would  get  the  prints  to  serve  all  these  theatres 
that  want  to  play  the  same  picture  the  same  day  in 
every  area.  That  could  be  true  all  over  the  city. 

Q.  Mr.  Pirosh,  I  think  Mr.  Mitchell  asked  you 
as  to  whether  or  not  there  was  any  conspiracy  be- 
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tween  you  and  any  of  the  defendants  in  this  case 

during  the  period  of  time  covered. 

I  will  talk  first  about  the  period  1950-1951  with 
respect  to  the  first  run  matter. 

A.  Would  you  tell  me  again  who  the  defendants 
are  in  this  case?  [1030] 

Q.  Yes,  the  defendants  are  Loew's  Incorjoorated, 
Warner  Bros.  Pictures,  Warner  Bros.  Distributors, 
Universal  Film  Exchanges,  Paramount  Pictures 
Inc.,  Twentieth  Century-Fox,  National  Theatres 
Corporation  and  Fox  and  Fox  West  Coast. 

Now,  Mr.  Pirosh,  having  in  mind  Fox  West  Coast 
and  also  having  in  mind  the  United  Artists  Thea- 
tres Circuit,  Inc.,  talking  about  first  run  Los  Ange- 
les, it  is  a  fact,  is  it  not,  that  you  had  discussions 
with  Mr.  Hickey  in  which  you  told  him  that  all  of 
the  exhibitors,  that  is  first  run  exhibitors,  had  di- 
vided the  product  of  all  of  the  film  companies  on 
first  run  in  Los  Angeles'? 

Mr.  Mitchell:  Now,  your  Honor,  the  period  with 
respect  I  asked  the  witness  the  question  was  Sep- 
tember 17,  1950  to  September  17,  1951,  and  proper 
recross  examination  should  be  limited  to  that  period 
and  not  to  the  earlier  part  of  1950  or  any  other 
time.  Otherwise  we  will  just  roam  all  over  the  pe- 
riod of  time. 

The  only  period  material  to  this  action  in  respect 
to  the  conspiracy  or  for  that  matter  I  think  any- 
thing else,  is  September  17,  1950  to  September  17, 
1951.  That  is  all  I  asked  him  about. 

Mr.  Corinblit :    Your  Honor,  I  will  be  glad  to  put 
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the  question  during  that  period  for  the  purpose  of 

this  question. 

Q.  Mr.  Pirosh,  it  is  a  fact,  is  it  not,  that  you 
talked  [1031]  to  Mr.  Hiekey  and  described  to  him 
an  arrangement  between  Fox  and  the  other  exhibi- 
tors, first  run  exhibitors  in  Los  Angeles,  whereby 
the  first  run  pictures  were  allocated  in  the  Los  An- 
geles area  in  September  1950  and  '51  ? 

A.  This  is  with  reference  to  downtown  Los  An- 
geles ? 

Q.    Yes. 

A.  Well,  during  that  period  we  were  playing  the 
product  of  Twentieth  Century-Fox  in  our  Los  An- 
geles Theatre. 

I  had  not  played  any  pictures  released  by  Mr. 
Hickey's  company,  Loew's  Incorporated,  for  a  long 
time.  And  as  a  matter  of  fact,  when  Mr.  Hiekey  was 
bidding  downtown  somewhere  in  this  period,  he 
didn't  even  send  me  any  bid  letters  because  he  knew 
we  couldn't  play  the  pictures  and  I  had  no  discus- 
sions whatsoever  with  Mr.  Hiekey  with  reference 
to  downtown  Los  Angeles  pictures,  in  downtown  Los 
Angeles  at  that  time  as  far  as  the  pictures  were  con- 
cerned. 

Q.  Mr.  Pirosh,  in  this  case  the  record  shows  that 
Mr.  Hiekey  testified  that  the  exhibitors,  downtown 
exhibitors  got  together  and  allocated  product  on 
first  run  and  that  you  went  in — that  you  were  one 
of  the  people,  yourself,  Mr.  Stein,  Mr.  Rosenberg 
went  in  and  told  him  you  were  doing  it.  Is  that  tes- 
timony correct? 
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A.  No,  sir.  I  repeat  that  at  this  time  we  were 
playing  in  our  theatre  downtown  the  product  re- 
leased by  Twentieth  Century-Fox.  I  received  no  bid 
letters  from  Metro.  [1032]  I  had  no  discussions  with 
Mr.  Hickey  or  with  Mr.  Rosenberg  or  with  Mr. 
Stein  or  Mr.  Miller  about  the  situation  in  downtown 
Los  Angeles  at  that  time,  because  I  had  no  cause  to. 
I  had  the  Fox  pictures  in  our  theatres,  and  we 
couldn't  use  any  other  pictures  if  we  wanted  to.  If 
Mr.  Hickey  testified  I  talked  to  him  about  that  I  am 
afraid  he  made  a  mistake. 

Mr.  Corinblit:    No  further  questions. 

Mr.  Johnston :  I  have  a  very  few  questions,  your 
Honor. 

Recross  Examination 

Q.  (By  Mr.  Johnston)  :  Mr.  Pirosh,  I  want  to 
ask  you  a  question  or  two  about  the  matter  of  con- 
venience to  the  public  which  Mr.  Corinblit  inquired 
of  you. 

Now,  take  the  picture  currently  playing  at  the 
Chinese  Theatre.  What  is  the  admission  price  for 
that  picture?  What  is  the  admission  price  of  the 
picture  you  are  playing  at  the  Chinese  Theatre  at 
this  time? 

A.  Night  time  general  admission  for  adults  is 
$2.00.  That  includes  all  taxes. 

Q.  When  that  picture  gets  out  on  subsequent 
run,  which  you  described  as  being  some  months 
from  now,  the  admission  price  charged  in  your  the- 
atres and  probably  other  theatres  will  be  consider- 
ably less  than  that,  will  it  not? 
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A.  In  some  of  the  theatres  it  will  be  25  per  cent 
of  [1033]  that. 

Q.  And  I  think  you  said  this  morning  it  would 
get  down  to  fifty  cents  in  the  Baldwin  Theatre,  if  it 
plays  that  house,  or  fifty  cents  in  some  other  theatre 
playing  some  months  from  now. 

Xow,  do  you  not  consider,  Mr.  Pirosh,  the  seg- 
ment of  the  population  which  does  not  wish  to  pay 
$2.00  or  cannot  pay  $2.00  and  that  it  is  a  conven- 
ience to  those  people  to  be  able  to  see  the  picture  at 
a  price  which  "s^^ll  save  fifty  cents  some  weeks  or 
months  from  now? 

A.  Well,  I  don't  see  that  it  is  any  different. 
"When  a  picture  plays  in  the  Music  Hall  in  New 
York,  if  anybody  in  New  York  or  Brooklyn  or  the 
Bronx  or  Jersey  City  or  Newark,  New  Jersey  or  as 
a  matter  of  fact,  I  think  from  a  radius  of  many 
miles,  they  go  to  the  Music  Hall  or  wait  until  it 
comes  to  a  closer  theatre. 

That  has  been  common  practice  in  distribution 
and  exhibition  of  motion  pictures  in  practically 
every  big  city  in  the  United  States. 

Q.  What  I  am  trying  to  say  is,  that  it  is  a  con- 
venience to  those  people  who  do  not  wish  to  pay 
$2.00  to  have  an  opportunity  to  see  the  picture  at 
fifty  cents  at  some  future  time,  isn't  that  right? 

A.     They  can  see  it  for  fifty  cents,  yes,  sir. 

Q.    Right?  [1034]  A.    Yes. 

Q.  Now,  are  you  familiar,  Mr.  Pirosh,  with  the 
pictures  other  than  Fox  pictures  which  played  the 
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Loyola  Theatre  from  the  period  of  August  1950 

through  September  of  1951? 

A.     I  think  that  there  were  a  few  of  them,  yes. 

Q.  Do  you  know  what  pictures  other  than  Fox 
pictures — that  is,  what  other  distributors  played  in 
that  theatre  during  the  period  from  August  of  1950 
to  September  of  1951  ? 

A.  I  am  not  positive  as  to  which  pictures  played 
or  which  distributors. 

Q.  You  know,  do  you  not,  that  none  of  the  de- 
fendants in  this  case,  none  of  the  defendant  distrib- 
utors— Warners,  Loew's,  Paramount  or  Universal 
played  a  single  picture  in  the  Loyola  Theatre  from 
August  1950  to  September  1951.  You  know  that, 
don't  you? 

A.     I  don't  know  it,  but  it  is  quite  possible. 

Mr.  Johnston:  Is  there  any  dispute  about  that, 
Mr.  Corinblit? 

Mr.  Corinblit:    I  don't  believe  there  is. 

Mr.  Johnston:    Thank  you. 

Mr.  Corinblit:  We  are  preparing  a  play-off  on 
the  Loyola  Theatre  and  we  will  confirm  that  fact 
later. 

Mr.  Johnston:  It  is  your  present  belief  that  my 
statement  is  correct? 

Mr.  Corinblit:    Yes,  it  is. 

Mr.  Johnston:  Thank  you.  I  have  no  further 
questions.  [1035] 

Mr.  Mitchell :  Your  Honor,  I  simply  wish  to  of- 
fer in  evidence  the  two  documents  that  were  used  to 
refresh  Mr.  Pirosh 's  recollection.  One  letter  is  from 
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Mr.  Kiipper,  dated  September  5,  1950,  initiating 
competitive  bidding  and  the  letter  or  the  memoran- 
dmn  dated  May  17,  1951,  terminating  competitive 
bidding  in  the  Inglewood  area.  These  letters  are 
marked  respectively  at  the  present  time  for  identi- 
fication Defendant  Warner's  Exhibits  G-5  and  G-6. 

Mr.  Corinblit:  On  that,  your  Honor,  without 
waiving  our  general  objection  with  respect  to  inter- 
office matters  that  we  presented  a  memo  on  to  you, 
we  will  not  make  any  objection  to  the  introduction 
of  these  two  exhibits. 

The  Court :    They  may  be  received  in  evidence. 

(The  documents  referred  to  were  received  in 

evidence  and  marked  Warner's  Exhibits   G-5 

and  G-6  respectively.)  [1036] 
*  »  *  *  * 

Q.  (By  Mr.  Corinblit) :  Mr.  Pirosh,  I  will  show 
you  Defendants'  Exhibit  P-62 

Is  this  marked  for  any  particular  defendant,  or 
just  P-62? 

Mr.  Bakaly:  It  is  Joint  Defendant  Distributors' 
Exhibit. 

Q.  (By  Mr.  Corinblit)  :  I  ask  you  to  read  this 
letter  [1040]  and  see  if  it  refreshes  your  recollec- 
tion with  regard  to  a  meeting  with  Mr.  Ball  around 
September  1949  9  A.     This  is  hard  to  read. 

Mr.  Mitchell :  I  would  suggest,  your  Honor,  if  he 
is  going  to  do  something  with  this  letter,  unless  you 
want  to  go  on  a  while,  we  better  stop  now,  because 
this  is  a  new  gambit  involving  Cohnnbia,  and  not 
involving  Mr.  Pirosh. 
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The  Court:  Mr.  Pirosh  can  read  the  letter.  The 
question  is,  does  it  refresh  his  recollection.  He  can 
answer  that  yes  or  no. 

Mr.  Corinblit:  I  don't  want  to  bring  Mr.  Pirosh 
back  if  I  can  avoid  it,  so  we  might  as  well  do  it  now. 

Mr.  Johnston:  I  don't  see  Mr.  Pirosh 's  name 
mentioned  in  this  document  at  all,  Mr.  Corinblit. 

The  Court:  Well,  let  Mr.  Pirosh  answer.  Does 
that  refresh  your  memory  in  any  way? 

The  Witness:  My  name  isn't  mentioned  in  this, 
that  I  can  see. 

The  Court:    Did  you  ever  see  that  letter  before? 

The  Witness:    No,  sir. 

The  Court:  Even  though  it  refreshes  his  recol- 
lection, you  can't  introduce  the  letter,  can  you,  just 
on  that  basis? 

Mr.  Corinblit:  No.  We  will  have  to  call  a  Co- 
lumbia witness,  your  Honor.  We  will  withdraw  the 

offer.  [1041] 
***** 

LAWRENCE  W.  MARRIOTT 

called  as  a  witness  on  behalf  of  the  plaintiff,  under 
Rule  43(b)  of  the  Federal  Rules  of  Civil  Procedure, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk :    Will  you  state  your  name,  please  ? 

The  Witness:    Lawrence  W.  Marriott.  [1046] 

Direct  Examination 
Q.     (By  Mr.  Corinblit)  :    Mr.  Marriott,  by  whom 
are  you  employed? 

A.     Universal  Film  Exchange. 
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Q.  That  is  the  Universal  Company  that  is  a 
defendant  in  this  case?  A.    Yes,  sir. 

Q.  And  how  long  have  you  been  employed  by 
that  company?  A.     About  12  years. 

Q.  And  how  long  have  you  been  employed  by 
that  company  in  Los  Angeles'? 

A.     The  full  length  of  time. 

Q.  And  from  the  time  you  came  to  Los  Angeles 
through  1949,  '50  and  '51,  what  job  did  you  have 
witli  Universal  here  in  Los  Angeles? 

A.  Branch  manager  of  the  Los  Angeles  Ex- 
change. 

Q.  As  branch  manager  of  the  Los  Angeles  Ex- 
change, what  area  did  your  authority  cover? 

A.  We  covered  Southern  California,  Arizona 
and  a  few  towns  in  Nevada. 

Q.  Calling  your  attention,  Mr.  Marriott,  to  the 
years  1949,  '50  and  '51  and  particularly  to  the  year 
1950,  February  6,  1950,  I  will  show  you  a  document 
which  has  been  marked  as  Plaintiff's  exhibit  for 
identification  14-A,  and  [1047]  ask  you  whether  or 
not  you  received  the  original  of  this  letter  at  the 
Universal  Film  Exchange?  A.     I  no  doubt  did. 

Mr.  Corinblit:  I  will  offer  in  evidence  Plaintiff's 
Exhibit  14-A. 

The  Court :    It  will  be  received  in  evidence. 

(The   exhibit  heretofore  marked  Plaintiff's 
Exhibit  14-A,  was  received  in  evidence.)  [1048] 
»  *  *  »  * 
Q.     (By  Mr.  Corinblit) :     On  the  same  date,  a 
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copy  of  that  same  letter  was  sent  to  Universal  in 

New  York  with  an  enclosure,  Mr.  Marriott — 

Mr.  Corinblit :  I  will  offer  in  evidence  Plaintiff's 
Exhibit  14-B. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:    Exhibit  14-B. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  14-B.) 

The  Court:    What  is  the  date  of  that  letter? 

Mr.  Corinblit:  February  6,  1950,  the  same  date. 
«  »  «  4^  « 

Q.  I  will  show  you  next,  Mr.  Marriott,  a  letter 
which  has  been  marked  as  Plaintiff's  Exhibit  14-C, 
which  is  a  letter  from  Mr.  Blake  to  Mr.  Schreiber 
dated  February  15,  1950,  and  ask  you  if  you  re- 
ceived a  copy  of  this  letter  on  or  about  the  time  it 
was  mailed  to  Mr.  Schreiber. 

A.     I  am  satisfied  I  did. 

Mr.  Corinblit:  I  will  offer  in  evidence  Plaintiff's 
Exhibit  14-C. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:    Exhibit  14-C. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  14-C.) 

Mr.  Corinblit:  Exhibit  14-C,  the  letter  from 
F.  M.  Blake  to  Mr.  Alex  Schreiber— 

Q.  Who  is  Mr.  Blake,  or  was  he  in  February, 
1950,  Mr.  Marriott? 

A.     Mr.  Blake  was  the  western  sales  manager. 

Q.     What  area  did  his  authority  cover? 

A.    As  far  east  as  Chicago.  [1^51] 
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Q.     And  from  the  Pacific  Coast  to  Chicago? 

A.     That  is  correct. 

Q.     Roughly  cutting  the  United  States  in  half? 

A.     That's  right.  ***** 

Q.  Subsequentl}',  in  a])Out  April,  1950,  Mr. 
Schreiber  did  have  a  discussion  with  you  at  your 
office  in  Los  Angeles,  isn't  that  right? 

A.     I  believe  so. 

Q.  Now,  that  discussion  had  to  do  in  part  with 
first  [1052]  run  Los  Angeles,  did  it  not? 

A.  No,  sir.  To  my  knowledge,  the  first  trip 
Mr.  Schreiber,  when  he  visited  our  office,  he  just 
come  in  to  get  acquainted  with  the  men  in  the  Los 
Angeles  area. 

Q.  In  other  words,  there  was  a  time  when  Mr. 
Schreiber  came  in  to  visit  with  you  and  to  get 
acquainted  with  the  men  in  the  Los  Angeles  area? 

A.     That's  right. 

Q.  Was  there  a  time  when  he  came  in  to  talk 
to  you  and  did  talk  to  you  about  first  run  pictures? 

A.     I  don't  remember  that  he  did. 

Q.  You  do  recall  that  in  1950  the  operators  of 
the  Paradise  Theatre  asked  Universal  for  the  privi- 
lege of  licensing  their  pictures  on  Los  Angeles  first 
run,  you  do  recall  that ?        A.     I  think  that's  right. 

Q.  That  request  was,  to  your  knowledge,  for  first 
run  Los  Angeles,  isn't  that  right? 

A.     I  think  that's  right. 

Q.  Now,  in  1950,  with  respect  to  Universal,  the 
fact  is,  is  it  not,  as  has  been  testified  to  heretofore, 
that  Universal  was  licensing  its  pictures  customar- 
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ily  to  a  theatre  downtown,  the  United  Artists  Thea- 
tre ?  A.     Correct. 

Q.  A  theatre  in  Hollywood — do  you  remember 
the  name  [1053]  of  the  theatre  at  that  time? 

A.     It  was  no  doubt  the  Iris  or  the  Fox  Guild. 

Q.     Or  perhaps  the  Vogue? 

A.     Or  the  Vogue. 

Q.     The  Vogue,  Iris,  or  the  Guild. 

A.     That's  right. 

Q.  And  a  theatre  on  Wilshire  Boulevard  known 
as  the  Ritz  Theatre?  A.     That's  right. 

Q.  A  theatre  in  Studio  City  known  as  the  Studio 
City  Theatre?  A.     That's  right. 

Q.  And  a  theatre  in  Culver  City  known  as  the 
Culver  Theatre?  A.     I  presume  so. 

Q.  Nov\^,  the  theatres  on  Hollywood  Boulevard 
with  whom  you  were  licensing  first  run  at  that  time 
w^ere  all  less  than  a  thousand  seats,  you  remember 
that,  don't  you?  A.     That's  right. 

Q.  The  theatre  in  Studio  City  was  less  than  a 
thousand  seats?  A.     That's  right. 

Q.  The  theatre  in  Culver  City  was  less  than  a 
thousand  seats?  A.     That's  right.  [1054] 

Q.  The  theatre  on  Wilshire  Boulevard  was  about 
1,300  plus  seats?  A.     In  that  neighborhood. 

Q.  And  the  theatre  downtown  was  quite  a  large 
theatre,  the  United  Artists  Theatre? 

A.     About  2,000  seats. 

Q.  Now,  in  fact,  Mr.  Marriott,  you  remember 
your  company  had  been  licensing  first  run  to  this 
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group  of  theatres  since  at  least  1946,  isn't  that 

right?  A.     I  think  that's  right. 

Q.  You  recall  also,  do  you  not,  that  during  this 
period  from  1946  to  1951  when  you  were  licensing 
your  pictures  first  run  to  this  group  of  theatres, 
Universal  received  no  offer  from  Warner's,  RKO, 
Paramount,  the  Egyj^tian,  or  the  Loew's  Theatres 
to  l^uy  Universal  pictures  on  first  run,  isn't  that 
correct  ? 

A.     I  think  that's  right,  to  my  knowledge. 

Q.  And  it  is  also  true  during  that  period  Uni- 
versal did  not  offer  its  pictures  to  any  of  this  group 
that  I  have  mentioned,  is  that  correct? 

A.    As  far  as  I  know,  that  is  correct. 

Q.  Now,  at  the  time  Mr.  Schreiber  on  behalf  of 
the  Paradise  asked  for  first  run,  that  request  on 
behalf  of  Mr.  Schreiber  Avas  rejected  by  your  com- 
pany, was  it  not?  A.     That's  right.  [1055] 

Q.  TThat  was  the  reason  that  your  company 
stated  to  Mr.  Schreiber  as  being  the  reason  for  re- 
jection ? 

Mr.  Mitchell:  I  think  we  better  lay  a  founda- 
tion for  this,  your  Honor.  He  says  the  company. 
Companies  don't  talk,  and  I  think  we  ought  to  see 
who  was  there,  if  he  knows. 

The  Court:  Was  this  rejection  in  writing  or  was 
it  oral? 

The  Witness:  I  don't  recall.  I  don't  recall.  [1056] 

Mr.  Mitchell:  I  think  there  is  a  writing,  your 
Honor,  and  if  he  wants  the  conversation  I  have  no 
objection — if  he  knows  anything  about  the  conver- 
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sation,  but  to  nie  it  is  incongruous  that  a  company 

talks.     Somebody  must  speak. 

Q.  (By  Mr.  Corinblit)  :  Well,  now,  in  April  of 
1950,  after  Mr.  Sclireiber  had  made  the  request 
for  the  opportunity  to  license  your  pictures  on  first 
run  in  Los  Angeles,  he  had  a  conversation  with  you 
in  your  office  in  Los  Angeles  about  that  subject, 
didn't  he?  A.     No,  sir,  I  don't  remember  that. 

Q.  You  don't  recall  whether  he  had  a  conversa- 
tion or  did  not? 

A.  I  don't  recall  having  a  conversation  with  Mr. 
Scheiber  about  first  run  product. 

Q.  Isn't  it  a  fact  that  Mr.  Sclireiber  and  his  son 
Max  came  in  to  see  you  on  or  about  April  12,  1950, 
at  about  1:15  p.m.? 

A.  I  don't  know  what  time.  I  think  Mr.  Schrei- 
ber  and  his  son  visited  me  in  my  office,  that  is  true. 

Q.  Do  you  remember  that  he  and  his  son  visited 
you  in  your  office?  A.     That  is  right. 

Q.  All  right.  Now,  the  question  is,  did  Mr. 
Sclireiber  and  his  son  discuss  with  you  the  matter 
of  first  run  pictures?  A.  I  don't  think  he  did. 

The  Court:    Was  it  just  a  friendly  visit? 

The  Witness:  Yes,  sir.  Mr.  Schreiber's  visits 
were  all  short — just  a  very  few  minutes,  because  I 
think  lie  realized  I  was  a  busy  man  and  he  was  a 
busy  man. 

The  Court:  All  the  visits  that  Mr.  Schreiber  had 
with  you  were  friendly  visits,  just  for  the  purpose 
of  getting  acquainted? 

The  Witness:    Yes,  sir. 
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Q.  (By  Mr.  Corinblit) :  Well,  now,  yon  heard 
me  read  into  evidence  just  a  few  minutes  ago — I 
think  the  court  reporter  has  taken  the  document,  but 
you  heard  me  read  the  letter  from  Mr.  Blake  ad- 
vising Mr.  Schreiber  to  discuss  the  matter  of  his 
request  alDout  first  run  with  you  or  Mr.  Rose.  You 
heard  that,  didn't  you?  A.     Yes,  sir. 

Q.  Xow,  it  is  your  testimony  that  Mr.  Schreiber 
and  his  son  did  not  discuss  that  matter  of  first  run 
with  you  in  your  office  in  Los  Angeles  on  or  about 
April  12,  1950? 

A.  That  is  right.  I  don't  remember,  I  don't 
remember  that  he  did. 

The  Court:  Do  you  remember  he  discussed  that 
matter  at  any  time? 

The  Witness:    No,  sir,  not  personally. 

The  Court:     In  your  office? 

The  Witness:    No,  sir.  [1058] 

Q.  (Bj  Mr.  Corinblit):  Now,  isn't  it  a  fact, 
Mr.  Marriott,  tliat  Mr.  Schreiber  with  his  son  came 
in  and  talked  with  you  at  that  time  and  you  told 
them — they  asked  you  for  first  run  and  you  told 
them  that  your  pictures  were  being  sold  to  the  same 
combination  and  you  didn't  see  how  they  could  add 
any  other  theatres  to  the  group? 

A.     I  don't  remember  telling  him  that. 

Q.  Didn't  he  tell  you  about  the  area  in  Los 
Angeles  where  the  theatre  was  to  be  located  and 
didn't  you  tell  him  at  that  time  that  you  knew  the 
area  very  well  because  you  passed  it  quite  often 
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by  car  as  well  as  when  you  took  airplane  trips  on 

behalf  of  your  company? 

A.     That  could  have  happened. 

The  Court:    But  you  don't  remember  it. 

The  Witness:  I  no  doubt  told  him  that  because 
I  do  live  in  Inglewood  myself. 

Q.  (By  Mr.  Corinblit)  :  And  you  do  remember 
telling  him  that  that  area  in  which  he  was  building 
a  theatre  was  a  very  fine  area,  isn't  that  correct? 

A.     No,  sir,  I  don't  remember  telling  him  that. 

Q.  And  did  you  tell  him  not  only — didn't  you 
tell  him  that  it  was  not  only  a  fine  area,  but  it  should 
do  a  very  fine  business  regardless  of  what  run  pic- 
tures he  got?  A.     No,  sir. 

Q.     You  did  not  tell  him  that?  [1059] 

A.     Not  to  my  knowledge. 

Q.  Didn't  you  tell  him  at  that  meeting  in  effect 
you  could  not  make  any  statements  or  commitments 
on  the  run  requested  because  that  was  up  to  Mr. 
Rose,  your  district  manager,  and  Mr.  Rose  had  re- 
cently replaced  Mr.  Blake  who  was  to  have  made 
the  decision  originally.    Did  you  tell  him  that  ? 

A.  I  could  have.  I  don't  remember  doing  it,  but 
I  could  have. 

Q.  Now,  the  things  that  you  could  have  done  you 
say.  Did  they  occur  at  a  meeting  with  Mr.  Alex 
Schreiber  on  or  about  April — in  or  about  April, 
1950? 

A.  As  I  stated  before — I  don't — the  questions 
you  asked  me  I  told  you  I  didn't  remember.  Natu- 
rally, something  was  said  when  he  was  there  in 
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April.    He  just  didn't  come  in  and  sit  there  to  enter- 
tain himself.    He  said  something. 

Q.    He  didn't  ask  you  for  first  run? 

A.     To  my  knowledge,  no. 

Q.  Didn't  he  tell  you  that  he  had  been  during 
that  precise  period  going  from  distributor  to  dis- 
tributor discussing  the  matter  of  first  run?  Didn't 
he  tell  you  that? 

A.     I  don't  remember  that  he  did. 

Q.  Mr.  Marriott,  I  will  show  you  a  document 
which  is  a  memorandum  of  that  conversation, 
marked  Plaintiff's  [1060]  Exhibit  14-D  for  identi- 
fication, a  memorandum  made  by  Mr.  Schreiber.  I 
want  you  to  look  it  over  and 

Mr.  Mitchell :  There  is  no  evidence  to  that  effect. 
I  think  these  memoranda  that  are  being  used  should 
be  properly  introduced  through  a  foundation  laid 
and  I  don't  see  how  a  memorandum  made  by  some- 
body else  can  refresh  the  recollection  of  this  witness. 

The  Court :  The  memorandum  is  being  shown  the 
witness  for  the  purpose  of  refreshing  his  recollec- 
tion. 

Mr.  Mitchell:  Counsel  proceeds  to  state  what  it 
is  as  though  it  were  in  evidence. 

The  Court :  It  is  not  in  evidence,  but  he  is  trying 
to  describe  the  memorandum.  It  has  to  be  described 
in  some  manner. 

Q.  (By  Mr.  Corinblit) :  I  will  ask  you  to  ex- 
amine Plaintiff's  Exhibit  14-D.  Read  it  over  and 
tell  me  if  that  refreshes  your  recollection  about  a 
meeting  with  Mr.  Alex  and  Max  Schreiber  on  or 


864       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Lawrence  W.  Marriott.) 
about  April  12,  1950.  A.     (No  answer.) 

Q.  The  question  is,  Mr.  Marriott,  does  that  re- 
fresh your  recollection  whether  in  April  of  1950, 
on  or  about  April  12,  Mr.  Schreiber  and  his  son 
came  into  your  office,  discussed  the  matter  and  asked 
you  whether  or  not  Universal  would  license  first 
run  xoictures  to  the  Paradise  Theatre?  Does  it 
refresh  your  recollection?  [1061] 

A.  It  doesn't  in  regard  to  the  first  run  pictures, 
no,  sir. 

The  Court:  Does  it  refresh  your  recollection  in 
any  other  way? 

The  Witness:  The  only  thing  it  refreshes  my 
mind  was  when  he  mentioned  about  my  telling  him 
that  I  lived  in  Inglewood  and  I  knew  the  area.  That 
is  the  only  thing  that  refreshes  my  mind. 

The  Court:  That  is  the  only  thing  you  can  re- 
member now  of  the  conversation? 

The  Witness:     Yes,  sir. 

Mr.  Corinblit:  I  would  like  to  offer  in  evidence 
Plaintiff's  Exhibit  14-E,  which  is  a  letter,  Simon 
to  Universal  in  New  York,  dated  April  17,  1950. 

The  Court :    It  will  be  admitted  in  evidence. 

The  Clerk:    Exhibit  14-E. 

(The  document  heretofore  marked  Plaintiff's 
Exhibit  14-E,  was  received  in  evidence.) 

Mr.  Corinblit:     This  is  a  letter 

Mr.  Mitchell:  Since  no  foundation  has  been  laid 
for  it,  and  I  haven't  raised  any  question  about  foun- 
dation, but  I  think  we  should  agree,  though,  on  who 
Mr.  Simon  is. 
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Mr.  Corinblit:  Yes.  Mr.  Simon  was  the  attor- 
ney for  the  Paradise  Theatre  Building  Company. 

Mr.  TVestbrook:    With  ofdces  in  Chicago.  [1062] 

Mr.  Corinblit:    Yes,  with  offices  in  Chicago. 

The  Court:     Is  that  stipulated  to? 

Mr.  Mitchell:    Yes. 

Mr.  Corinblit:     Yes.    *****  [1063] 

Mr.  Corinblit:  We  will  next  offer  in  evidence 
Plaintiff's  Exhibit  14-F,  which  is  a  letter  from 
Landau  to  Simons  dated  May  4,  1950. 

Mr.  Mitchell :  I  am  not  objecting  that  there  is 
no  foundation.  It  is  Cyril  C.  Landau.  I  would 
like  to  have  you  agree  that  Mr.  Seymour  Simon,  an 
attorney,  wrote  the  letter  to  Mr.  Landau,  an  attor- 
ney for  Universal  in  New  York,  who  is  the  man 
who  is  replying,  is  that  right? 

Mr.  Corinblit:    Yes. 

The  Court :    It  may  be  admitted  in  evidence. 

The  Clerk:    14-F. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 
14-F.) 

Mr.  Corinblit:  Was  Mr.  Landau  house  counsel 
of  Universal  at  that  time? 

Mr.  Westbrook :    I  can't  state  that  with  accuracy. 

He  was  a  member  of  the  legal  staff,  at  least.  [1065] 
♦  »  *  *  * 

Q.  (By  Mr.  Corinblit) :  You  received  a  copy 
of  this  letter  on  or  about  the  time  it  was  mailed, 
did  you  not,  Mr.  Marriott?  A.     Yes,  sir. 

Q.    Now,  to  go  back  for  a  minute  to  the  time 
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when  you  learned,  when  you  received  the  first  letter 
from  Mr.  Schreiber  asking  for  first  run  Los  Ange- 
les, which  is  in  about  February,  I  want  to  ask  you, 
Mr.  Marriott,  with  respect  to  the  7  day  situation  in 
the  Inglewood-Westchester  area,  the  fact  is,  is  it 
not,  that  for  about  at  least  four  or  five  months  be- 
fore February,  L^niversal  had  been  splitting  its 
product  between  Fox  and  the  La  Tijera  Theatre, 
isn't  that  correct?  A.     Not  to  my  knowledge. 

Q.  Isn't  it  a  fact  that  Universal  during  that 
period  was  licensing  its  pictures  one  by  one  as  they 
came  off  on  negotiation,  no  bidding,  to  Fox,  or  to 
the  La  Tijera,  isn't  that  correct? 

A.     Or  to  the  United  Artists. 

Q.     Or  to  the  United  Artists? 

A.     The  United  Artists. 

Q.     But  it  was  doing  it  by  negotiation,  correct? 

A.     That  is  true. 

Q.  Do  you  remember  in  your  deposition  when 
I  took  your  deposition  some  time  ago,  I  asked  you 
approximately  the  same  question  and  you  stated 
that  there  was  bidding  during  [1068]  that  period? 

A.     That  is 

Mr.  Mitchell:  Just  a  minute.  If  we  are  going 
to  have  the  deposition  brought  in,  perhaps  we  better 
have  what  he  said.  That  isn't  the  proper  way  to 
do  it. 

The  Court:    I  will  sustain  the  objection. 

Q.  When  you  gave  your  pictures  to  these  thea- 
tres on  negotiation,  did  you  negotiate  with  all  three 
theatres  for  every  picture,  or  would  you  negotiate 
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Trith  one  theatre  for  one  picture  and  rotate  the  pic- 
tures ? 

The  Witness:  No.  We  negotiated  with  every- 
]}ody. 

The  Court:    For  the  pictures? 

The  Witness:    Yes. 

The  Court :  In  other  words,  you  had  three  nego- 
tiations for  each  picture? 

TJie   Witness:     It   could  have   been  more  than 

three.     When  I  said  three,  the  Southside  was  also 

evolved  in  these  arrangements.    The  Rio  was  also 

iivolved.     In  other  words,  we  negotiated  with  all 

lieatrcs  in  the  Inglewood-Westchester  area. 

The  Court:  Well,  I  understand  you  didn't  pick 
out  one  theatre  and  went  and  negotiated  with  that 
one  theatre  and  ignored  the  other  theatres'? 

The  Witness:    No,  sir. 

The  Court:  You  brought  them  all  in  and  nego- 
tiated [1069]  with  all  of  them? 

The  Witness:  And  got  the  best  terms  you  could 
and  that  was  the  deal  that  you  accepted. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Marriott,  do 
your  answers  to  the  court's  questions  refer  to  the 
period  from  September,  1949  through  March  or 
April,  1950? 

A.  During  that  time,  I  stated  that  we  were  bid- 
ding. I  was  under  the  impression  that  we  were. 
Since  that  time  I  have  had  a  chance  to  look  at  the 
records  and  I  find  that  bidding  was  discontinued  in 
late  1949  and  again  bidding  started  in  1950,  in  April 
or  May,  somewhere  in  that  time.    But  the  informa- 


868       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Lawrence  W.  Marriott.) 
tion  I  gave  you  was  incorrect.    But,  as  I  stated,  I 
checked  the  records  and  I  find  that  what  I  am  tell- 
ing you  now  I  am  satisfied  is  the  right  information. 

The  Court:  The  question  Mr.  Corinblit  asked 
you  a  moment  ago  as  to  the  time,  when  I  asked  you 
the  questions  I  did,  I  was  referring  to  the  time 
designated  by  Mr.  Corinblit. 

The  Witness:    1949  to 

The  Court:     1951. 

The  Witness:    1951. 

The  Court:  That  was  the  time  you  were  refer- 
ring to  in  your  answers? 

Mr.  Mitchell:  It  was  not  1949  to  1951.  It  was 
1949  to  March,  1950,  that  is  what  Mr.  Corinblit 
asked. 

The  Witness:     Yes.  [1070] 

The  Court:  That  was  the  time  you  were  refer- 
ring to  in  your  answers  to  me? 

The  Witness:    Yes,  sir. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit) :  Now,  as  I  understand 
your  answer,  Mr.  Marriott,  you  are  stating  that  dur- 
ing the  period  from  September,  1949  to  about,  as 
Mr.  Mitchell  states,  March,  1950,  you  were  negotiat- 
ing, not  with  one  theatre  as  the  pictures  came  o:ff, 
with  one  theatre  and  then  another,  but  negotiating 
with  both  theatres,  or  three  theatres? 

A.     All  theatres  in  that  area. 

Q.  Don't  you  know  that  in  this  case  Mr.  Pirosh 
of  Fox  has  testified  that  during  that  period  he  and 
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Mr.  Kupper  Avoiild  decide  what  theatre  would  nego- 
tiate with  you  for  a  particular  picture  ? 

^Ir.  Mitchell:  I  don't  know  that  that  was  Mr. 
Pirosh's  testimony,  and  I  don't  thinlv  it  makes  any 
difference  wliether  this  witness  knows  what  Mr. 
Pirosh  testified  to. 

The  Court:     Sustained. 

Q.  (By  Mr.  Corinblit)  :  Do  you  deny  that  that 
was  the  fact,  that  in  fact  what  happened  was  that 
Fox  would  negotiate  with  you  for  one  picture,  and 
tlie  La  Tijera  would  negotiate  with  you  for  another 
picture,  and  if  the  United  Artists  Theatre  nego- 
tiated with  you  at  that  time,  they  Avould  negotiate 
for  another  picture?    You  deny  thaf?  [1071] 

A.     I  sure  do. 

Q.  I  want  to  show  you,  Mr.  Marriott,  a  docu- 
ment which  has  been  admitted  in  evidence — and 
we  are  to  provide  another  copy  which  we  have  here 
— Exhibit  51.  This  Exhibit  51  is  a  cut-off  card  from 
your  company,  isn't  that  right? 

A.     That's  right. 

Q.     For  the  series  681,  right? 

A.     That's  right. 

Q.  And  this  covers  in  part  at  least  the  period 
that  you  and  I  are  now  talking  about,  isn't  that 
right?  A.     That's  right. 

Q.  In  the  right-hand  corner  under  the  addi- 
tional terms  is  a  reference  in  your  files,  that  is,  in 
your  company's  files,  "Bidding  situation  Inglewood 
first  run,"  and  a  line  drawn  through  it,  and  then 
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the  words  "split  with  Fox."    What  does  this  term 

^ 'split  with  Fox"  mean? 

A.  Split  means  a  lot  of  things.  Everybody  in- 
terprets sx)lit  in  different  manners.  As  far  as  I  am 
concerned,  split  means  the  exhibitors  can  split  the 
product  amongst  themselves.  The  exchanges  can 
agree  to  a  siDlit,  or  a  split  can  mean  pictures  that 
go  to  all  theatres  in  that  area,  they  don't  go  to  just 
one  theatre.  They  are  split  amongst  all  of  them, 
whoever  makes  the  best  deal. 

Q.  Now,  split  is  the  equivalent  of  a  di^dsion,  isn't 
that  right?  Isn't  that  the  way  you  interpret  the 
word?  [1072] 

A.  No,  sir.  I  just  explained  to  you  how  I  in- 
terpret the  word. 

Q.  Now,  you  are  telling  me  that  under  this  split 
— do  you  know  who  made  this  entry? 

A.     No,  sir. 

Q.     This  is  in  Universal 's  records. 

A.     Yes,  sir. 

Q.  The  person  who  made  the  entry  was  under 
your  jurisdiction?  A.     That  is  true. 

Q.  Who  was  the  person  that  ordinarily  makes 
such  entries?  A.     This  a  booking  card. 

Q.     A  booking  card. 

A.  In  our  booking  department,  we  have  four 
bookers. 

Q.  And  you  would  have  given  an  instruction  to 
make  such  an  entry?  A.     No,  sir. 

Q.  Would  you  have  to  send  a  memorandum  to 
make  such  an  entry?  A.     No,  sir. 
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Q.  What  person  in  Universal  would  have  been 
talked  to  with  respect  to  that  entry  on  that  cut-off 
card*? 

Mr.  Mitchell :    Talked  to  by  whom? 

Mr.  Corin])lit:  By  anyone  who  arranged  the 
split.  [1073] 

Mr.  Mitchell:  That  assumes  somebody  arranged 
the  split,  your  Honor. 

The  Court:  Well,  the  split  isn't  made  without 
somebody  doing  something.  Somebody  has  got  to 
do  something. 

Mr.  Mitchell:  Nobody  has  to  do  anything  with 
Universal. 

Mr.  Corinblit:  It  got  onto  their  records  just  by 
accident. 

Mr.  Mitchell:  They  put  the  pictures  out  and 
let  the  one  have  it  that  makes  the  highest  offer 
for  it.    That  is  what  Mr.  Marriott  said. 

The  Court :  Here  is  another  term  you  are  using. 
Everybody  understands  what  the  term  split  means, 
but  everybody  has  a  different  interpretation.  I 
don't  know.  [1074] 

The  Witness:    That  is  exactly  what  I  stated. 

Q.  (By  Mr.  Corinblit) :  Now,  on  the  7-day 
availability  pictures  you  were  the  man  responsible 
Gjonerally  for  supervising  the  sale  of  pictures  on 
7-day  availability  at  that  time,  were  you  not? 

A.     That  is  true. 

Q.  So  that  if  there  were  negotiations  between 
an  exhibitor  and  Universal  about  7-day  availability 
at  that  time  it  was  with  you,  is  that  right? 
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A.     That  is  right. 

Q.  Now,  you  know  that  no  sub — no  person  work- 
ing under  you  has  any  authority  to  place  any  such 
entry  in  a  cut-off  card  without  first  getting  some 
authority  from  someone  above  him,  don't  you*? 

A.     That  isn't  true. 

Q.  That  is,  the  man  who  had  this  card  if  he 
wanted  to,  could  just  strike  out  "bidding"  and  put 
in  ''split  with  Fox,"  is  that  right? 

A.     He  knew  the  bidding  was  discontinued. 

Q.     How  did  he  know  that? 

A.     He  was  informed  of  that. 

Q.     By  whom? 

A.     By  the — it  would  come  through  me. 

Q.  So  that  you  did — it  w^as  your  information 
that  was  used  to  draw  this  line  through  "bidding 
situation  Inglewood  [1075]  area,"  right? 

A.     No,  sir. 

Q.  Well,  now,  Mr.  Marriott,  you  just  testified 
that  the  information  that  bidding  was  discontinued 
came  through  you.  A.     Yes,  sir. 

Q.  And  that  that  line  drawn  through  ''bidding" 
would  have  been  draw^n  as  a  result  of  that  state- 
ment from  you  to  the  individual? 

A.     That  is  partly  true — that  is  part  true. 

Q.  Now,  how  about  the  next  entry,  "split  with 
Tox?"  A.     That  I  know  nothing  about. 

Q.     Now,  did  you  ever  see  this  document  before? 

A.  There  is  no  reason  why  I  ever  look  at  cut- 
off cards,  booking  cards. 

We  have  the  sales  department.    We  have  our  own 
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cut-off  records  AYliicli  are  maintained  in  the  same 
manner  as  a  booking  card  from  the  daily  perform- 
ances of  pictures.  For  that  reason  the  booking  de- 
l^artment  is  never  taken  from  the  booking  depart- 
ment by  anyone. 

Mr.  Mitchell:  You  said  the  booking  department 
v:as  never  taken  from  the  booking  department. 

The  Witness:  Booking  card,  booking  card  is 
never  taken  from  the  l^ooking  department  because 
you  never  know  when  tliey  may  need  it  to  book  a 
situation  and  we  can't  be  looking  all  over  the  office 
to  see  who  has  this  record.  [1076] 

Q.  (By  Mr.  Corinblit) :  What  cards  do  you 
maintain  tliat  you  use? 

A.  We  have  a  cut-off  which  is  a  duplicate  of  the 
booking  records. 

Q.     Where  is  that  cut-off? 

A.     That  I  do  not  know. 

Q.     Is  it  in  your  office? 

A.     To  my  knov.^ledge,  no. 

Q.     Was  it  destroyed? 

A.     To  my  knowledge,  yes. 

Q.    T7hen?  A.     In  August  19— last  year. 

Q.  This  case  was  pending  at  that  time,  was  it 
not?  A.    Yes,  sir. 

Q.  And  you  knew  it  was  pending  from  1951  on, 
didn't  you?  A.    Yes,  sir. 

Q.  And  you  were  served  with  a  copy  of  the  sum- 
mons and  complaint,  were  you  not? 

A.     That  is  right. 

Q.     Now,  that  document  if  we  had  it,  could  tell 
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us  whether  or  not  the  entry  "split  with  Fox"  was 

on  your  record,  w^ouldn't  it  ?  A.     Certainly. 

The  Court:    Mr.  Corinblit,  isn't  this  Universal? 

Mr.  Corinblit:    Yes. 

The  Court:    You  say  "on  your  records." 

Mr.  Corinblit:    That  is  a  Universal  record. 

The  Court:    You  mean  on  Universal 's  records'? 

Mr.  Corinblit:     Yes. 

The  Witness:    The  duplicate  record. 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Marriott,  it  is 
a  fact,  is  it  not,  that  when  exhibitors  come  in  and 
discuss  with  you  a  matter  of  splitting  a  product 
with  Fox  you  make  a  memorandum  of  such  conver- 
sation, don't  you?  A.     Sometimes. 

Q.  It  is  your  practice  to  report  to  New  York 
matters  discussed  with  respect  to  deciding  who  is 
to  get  7-day  pictures  in  an  area  as  important  as 
this  area?    Do  you  report  that  to  New  York? 

A.     In  negotiating  deals? 

Q.     Yes. 

A.     I  have  the  authority  to  make  deals  myself. 

Q.  And  then  you  report  them  to  New  York  for 
approval  ? 

A.     The  deals  that  I  make  for  approval. 

Q.  Where  are  the  memoranda  covering  this 
period  ? 

A.  As  I  have  stated  before,  not  only  this  mem- 
orandum but  many  memorandums  were  destroyed 
last  year  when  our  exchange  moved  to  a  new  head- 
quarters. 

We  moved  to  a  new  building  at  2001  South  Ver- 
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mont.     Our   [1078]   old  quarters  have  been  main- 
tained for  a  nmnber  of  years. 

At  that  time  we  had  an  auditor  from  our  home 
office  by  the  name  of  Mr.  John  Rickets  who  came 
into  the  office  and  destroyed  a  lot  of  records,  which 
we  are  sorry  they  are  gone.  We  wish  we  had  them 
ourselves  today. 

Mr.  Corinblit:  Coimsel,  would  you  produce  for 
me  those  records  of  Universal  which  you  do  have? 

Mr.  Johnston :    They  have  been  produced  for  you. 

Mr.  Mitchell:  They  are  here.  They  are  already 
produced.  I  don't  like  the  implication  of  counsel, 
"You  produce  for  me  these  records."  These  rec- 
ords have  been  produced  for  counsel  for  a  long  time 
and  have  been  here  in  court  so  that  he  could  use 
them.    We  don't  have  to  produce  them. 

Mr.  Corinblit:  There  is  no  contention  that  these 
documents  haven't  been  available  at  all  times. 

Mr.  Mitchell:  We  don't  have  to  produce  them. 
They  are  here. 

Mr.  Corinlilit:  I  will  withdraw  that  statement. 
I  have  never  seen  these  documents  before. 

Mr.  Mitchell:    That  is  your  fault. 

The  Court:    They  were  available? 

Mr.  Bakaly :  They  have  been  available  for  weeks, 
Mr.  Corinblit,  and  you  were  told  they  were  here. 

Mr.  Corinblit:    I  deny  that. 

Counsel,  I  would  request  of  you  the  originals  of 
the  [1079]  letters  from  Mr.  Schreiber  to  Universal. 

Mr.  Mitchell :  All  the  papers  that  we  know  any- 
thing about  involving  Universal  are  either  on  your 


876       Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Lawrence  W.  Marriott.) 

table  there  or  have  been  marked  as  exhibits.    We 

don't  know  any  others  involving  this  case. 

Mr.  Corinblit:  When  you  say  you  don't  know, 
you  mean  to  say  you  don't  have  any  others'? 

Mr.  Mitchell :    That  is  right. 

The  Court:  You  don't  know  about  any  others 
and  haven't  any  others? 

Mr.  Mitchell :  That  is  right.  We  have  attempted 
to  locate  all  documents  that  would  be  material  to 
this  case  and  those  that  we  thought  were  material 
we  have  had  marked  as  exhibits  and  everything  has 
been  made  available  to  counsel. 

Mr.  Corinblit:  I  don't  want  to  quarrel  with  the 
statement  but  I  am  asking  for  the  originals  of  the 
letters  which  were  produced  for  me  by  Mr.  Bakaly. 
If  you  check  with  Mr.  Bakaly  I  think  you  will  find 
that  to  be  correct. 

Mr.  Mitchell:  It  is  my  error.  There  are  some 
we  had  here — the  Syd  Lehman  letter.  Is  that  the 
one  you  are  looking  for? 

Mr.  Corinblit:  Yes.  That  is  what  I  am  looking 
for. 

Q.  (By  Mr.  Corinblit)  :  Now,  so  we  get  it  clear, 
the  document  I  have  in  front  of  me  here  that  has 
been  produced  by  counsel,  does  not  include  any 
correspondence  other  than  the  [1080]  papers  that 
I  have  in  my  hand  and  that  you  have  just  given  me, 
is  that  correct? 

Mr.  Mitchell:  I  will  have  to  look.  I  don't  know 
why  you  don't  go  on.     What  is  the  difference  if 
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voii  want  to  examine  the  witness?    I  don't  want  to 

be  examined  in  this  case. 

Q.  (By  ]Mr.  Corinblit) :  Now,  Mr.  Marriott,  I 
want  to  show  you  some  original  letters  written  by 
Mr.  Syd  Lelunan  to  Universal  which  have  been 
produced  from  your  company's  files. 

They  cover  a  period  from  March  26th  to  May  18, 
1951. 

Mr.  Corinblit :  And  I  will  ask  your  Honor  at  this 
time  that  these  documents  be  admitted  into  evidence 
and  we  will  pro^dde  copies  of  the  documents. 

The  Court:    They  may  be  marked  and  received. 

The  Clerk:    Exhibit  52  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  ^marked  Plaintiff's  Exhibit  No. 
52.) 

Q.  (By  Mr.  Corinblit):  Now,  Mr.  Marriott,  I 
want  you  to  tell  me  again  when  the  auditor  from 
New  York  destroyed  the  records  of  Universal. 

The  Court:    Some  of  the  records. 

Mr.  Mitchell :  Some  of  the  records.  We  have  the 
contracts  here  and  the  pertinent  things. 

Q.  (By  Mr.  Corinblit) :  When  did  the  auditor 
in  New  York  destroy  some  of  your  records? 

A.  He  v/as  in  our  exchange  in  July  last  year, 
July  of  [1081]  1955  through  the  opening  of  our 
exchange,  which  was  in  the  middle  of  August,  1955. 

During  that  period,  before  we  moved  into  the  new 
headquarters,  he  is  the  man  who  destroyed  a  lot  of 
records. 

Q.     (By  Mr.  Corinblit)  :    Now,  Mr.  Marriott,  can 
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you  describe  for  me  the  documents,  the  class  of  doc- 
uments, that  were  destroyed  in  July  of  1951? 

A.     No,  sir,  I  don't  know  all  that  was  destroyed. 

Mr.  Mitchell :    You  mean  in  July  of  1955. 

Mr.  Corinblit:  Yes,  July,  1955.  Thank  you.  I 
am  sorry.     I  didn't  hear  your  answer. 

The  Witness:  I  say  I  don't  know  all  the  docu- 
ments that  were  destroyed.  I  didn't  destroy  them 
so  I  don't  know. 

Q,  (By  Mr.  Corinblit)  :  Now,  the  records,  the 
correspondence  that  you  have  in  front  of  you  that 
have  been  marked  as  Plaintiff's  Exhibit  52 

A.  Yes,  are  original  records  from  Universal 's 
files  during  the  period  March  26  to  May  18. 

Q.  Now,  can  you  tell  me  how  it  was  that  these 
documents  were  preserved  and  the  documents  or 
any  memoranda  or  correspondence  relating  to  any 
split  with  Fox,  any  discussions  with  exhibitors 
were  destroyed? 

Mr.  Mitchell:  That  assumes  there  were  memo- 
randa on  "split  with  Fox"  or  discussions  with  ex- 
hibitors. I  object  to  it  on  the  ground  it  forces  the 
witness  to  answer  a  question  [1082]  to  something 
that  is  not  in  evidence. 

The  Court:  Objection  sustained.  This  witness 
says  he  doesn't  know  which  records  were  destroyed. 

Q.     (By  Mr.  Corinblit)  :    Now,  Mr.  Marriott,  in 

1949  when  you  were,  as  you  testified  to,  when  you 

were   negotiating  for   7-day  pictures,   do   you   re- 

'member   that   when   you   negotiated   with   the   La 

Tijera  Theatre  that  you  negotiated  to  permit  the 
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La  Tijera  Theatre  to  play  simultaneously  with  the 

Imi^erial  Theatre? 

A.  That  isn't  true.  When  you  negotiate  for  a 
picture  you  negotiate  picture  by  picture  and  theatre 
by  theatre. 

Q.  Xow,  when  you  negotiated  with  the  La  Tijera 
you  ultimately  ended  up  negotiating  day  and  date 
in  the  Imperial? 

A.  That  probably  was — no  doubt  they  either 
received  the  best  offer  or  there  was  nothing  else 
available,  but  it  was  at  least  the  best  offer  that  I 
could  secure  in  that  area. 

Q.  But  you  did — Universal  did  jiermit  the  exhi- 
bition of  your  pictures  on  a  7-day  availability  day 
and  date  in  the  La  Tijera  Theatre  located  here  and 
the  Imperial  Theatre  located  here,  is  that  correct  ? 

A.     That  is  right. 

Q.  It  has  l)een  stipulated  to  in  this  case,  Mr. 
Marriott,  that  that  distance  is  approximately  five 
miles. 

Mr.  Westbrook:  My  record,  counsel,  doesn't  indi- 
cate we  have  a  stipulation  to  that  mileage.  I  will 
be  glad  to  check  [1083]  it. 

Mr.  Corinblit:  I  think  that  you  will  find  you  ob- 
tained that  mileage  and  it  was  stipulated  to. 

The  Court :    May  I  ask  the  witness  a  question  ? 

Mr.  Corinblit:    Yes. 

The  Court:  You  say  your  pictures  were  allowed 
to  play  day  and  date  with  these  two  theatres. 

In  your  opinion  were  they  in  substantial  competi- 
tion with  each  other? 
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The  Witness:  It  all  depended  on  our  pictures. 
In  other  words,  in  selling  our  pictures  at  times  we 
don't  have  all  these  top  pictures  that  everybody  else 
blows  off  about  that  they  are  the  top  guys,  and  so 
forth. 

We  don't  profess  to  have  the  block-busters  and 
all  that  with  the  exception  of  maybe  one  or  two  a 
year.  Sometimes  we  don't  have  any.  And  then 
when  it  comes  down  to  our  pictures  it  is  a  matter 
of  disposing  of  our  pictures  which  many  a  time  are 
used  as  a  companion  picture,  which  means  the  sec- 
ond feature,  but  there  are  a  lot  of  times,  as  I  state 
we  make  good  pictures,  but — and  there  are  many 
times  that  an  exhibitor  didn't  have  our  pictures  as 
a  companion  picture  and  he  might  not  do  so  well 
on  the  top  picture  because  a  lot  of  times  the  top 
picture  on  which  they  spend  a  lot  of  money  to 
make — it  costs  all  the  way  from  a  million,  two  mil- 
lion, three  million,  they  say.  Sometimes  they  are 
a  flop  or  a  bust  at  the  boxoffice  [1084]  and  a  lot  of 
the  time  the  patrons  who  come  out  from  the  theatre 
will  say  to  the  manager  or  the  doorman,  '^My,  that 
was  a  fine  second  picture,"  whatever  it  might  be. 
So  they  go  home  satisfied  and  well  pleased. 

We  get  the  small  end  of  the  money  and  the  guy 
who  has  the  l^ig  block-l3uster  he  gets  the  big  percent- 
age and  he  thinks  he  has  done  a  great  jol)  where  it 
is  a  case  where  we  feel  we  have  done  the  good  job 
because  we  know  that  to  be  a  fact.  We  hear  that 
and  we  also  have  X)reviews.  We  have  all  these 
shows  that  thev  describe.     We  see  the  comments 
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from  the  patrons  and  we  know  when  the  patrons 
put  on  there  some  of  the  words  you  couldn't  de- 
scribe in  court — they  would  probably  toss  you  out, 
])ut  there  are  other  words  you  can  say  on  there — 
''excellent,  good,"  and  even  sometimes  they  go  in 
advance  and  state  that  a  picture,  as  I  stated,  your 
class  of  picture — they  liked  it  but  didn't  like  the 
other  one,  of  course,  the  so-called  big  companies 
don't  like  that.  [1085] 

The  Court:    Let's  get  back  to  my  question. 

The  Witness:    All  right. 

The  Court :  You  know  what  substantial  competi- 
tion is,  don't  you? 

The  Witness:    Yes,  most  assuredly  I  do. 

The  Court:  Did  you  consider  these  two  theatres 
in  substantial  competition  at  this  particular  time? 

The  Witness :  I  did  consider  them  in  substantial 
competition,  yes. 

The  Court:  All  right.  That's  all  I  wanted  you 
to  say. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Marriott, 
when  you  negotiated  with  Fox  for  7  day  pictures, 
at  this  time  do  you  remember  whether  Fox  played 
pictures  simultaneously  with  other  theatres  in  the 
area? 

A.  I  don't  remember,  but  I  would  say  that  there 
"Was  occasions  when  they  did. 

Q.  There  might  have  been  an  occasion  when  Fox 
played  simultaneously  between  the  Academy  and 
the  La  Tijera  Theatres,  isn't  that  right? 

A.     That  could  be. 
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Q.  And  certainly  there  were  many  occasions — 
I  will  withdraw  that. 

There  were  occasions  when  the  Academy  played 
day  and  date  with  the  Southside  Theatre?  [1086] 

A.     I  think  that's  right. 

Q.  And  there  were  occasions  when  the  Academy 
played  day  and  date  with  the  Fifth  Avenue  Thea- 
tre?   Did  that  happen? 

A.  The  Academy  and  Fifth  Avenue,  no,  that 
couldn't  be. 

Q.     All  right. 

A.     You  can  spit  from  one  to  the  other. 

Q.  Now,  were  the  Academy  Theatre  and  the 
Southside  Theatre  in  substantial  competition? 

A.     In  my  opinion,  yes. 

Q.  When  Mr.  Schreiber  in  February  and  then 
in  April  asked  for  7  day  pictures,  Universal,  your 
company,  refused  to  permit  him  to  negotiate  for  7 
day  pictures,  is  that  correct? 

Mr.  Mitchell:  Now,  that  assumes  a  fact  not  in 
evidence.  This  witness  says  he  doesn't  know  about 
any  asking  for  pictures  in  February,  so  to  ask  him 
that  double-barreled  question  puts  him  in  the  posi- 
tion of  answering  something  that  is  not  in  evidence. 
I  object  to  it  on  that  ground. 

Mr.  Corinblit:  Now,  your  Honor,  that  is  not 
correct.  I  read  the  letter  dated  February  6,  1950, 
of  which  the  witness  stated  he  received  a  copy  that 
is  addressed  to  him. 

The  Court:     Overruled. 
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Mr.  Mitchell:  That  didn't  say  anything  about  7 
day  pictures.     That  says  first  run. 

Mr.  Corinblit:    That  is  correct.  [1087] 

Mr.  Mitchell:  Then  the  question  asked  the  wit- 
ness to  answer  something  that  is  not  in  evidence. 

The  Court:  This  witness,  I  think,  can  take  care 
of  himself  on  the  witness  stand. 

Q.  (By  Mr.  Corinblit)  :  Limiting  the  question, 
Mr.  Marriott,  to  7  day  pictures,  it  is  a  fact  when 
the  Paradise  asked  Universal  for  7  day  pictures  in 
the  spring  of  1950,  your  company  refused  to  nego- 
tiate with  the  Paradise  for  7  day  pictures,  that  is 
correct?  A.     Well 

O.     In  the  spring  of  1950. 

A.     In  the  spring  of  1950  ? 

Q.    Yes,  sir. 

A.  What  was  there  to  negotiate?  His  house 
wasn't  open  at  that  time. 

Q.  You  told  him,  however,  that  you  would  not 
negotiate?  He  was  told  that  by  your  company,  isn't 
that  correct? 

A.    You  just  read  the  evidence,  that's  right. 

The  Court:  Now,  may  I  ask  this  witness  a  ques- 
tion? 

Mr.  Corinblit:    Yes,  sir. 

The  Court :  Do  you  negotiate  for  a  picture  before 
a  theatre  is  completed? 

The  Witness:  No,  sir.  There  is  no  use.  That 
is,  when  I  say  before  the  theatre  is  completed, 
within  a  period  of  time  of  a  week,  two  weeks,  when 
the  theatre  knows  he  is  [1088]  going  to  open.    But 
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the  evidence  that  was  read  this  morning,  Mr.  Schrei- 
ber  was  going  to  open  his  theatre  in  May,  as  I 
recall,  and  if  I  am  correct  on  my  dates,  the  theatre 
didn't  0X-)en  until  August,  and  if  he  had  bought  pic- 
tures, your  Honor,  anticipating  he  was  going  to 
play  them  in  May,  he  would  have  been  a  little  bit 
backed  up  on  pictures.  He  would  have  been  worse 
off  than  Mr.  Pirosh  stated  he  was  in  his  Inglewood 
Theatre,  where  he  plays  old  pictures.  He  would 
have  had  the  same  class  of  house. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Marriott,  my  ques- 
tion is  this.  I  realize  the  theatre  wasn't  opened. 
The  question  is,  did  your  company  tell  Mr.  Schrei- 
ber  in  the  spring  of  1950  that  you  would  not  nego- 
tiate for  7  day  pictures? 

Mr.  Mitchell:  Your  Honor,  the  evidence  is  here 
in  the  form  of  a  letter. 

The  Court :    I  think  the  letter  speaks  for  itself. 

The  Witness:    That's  right. 

Mr.  Mitchell:  That's  right.  Bidding  was  going 
on  then  and  they  offered  him  the  opportunity  to  bid. 

The  Court:    The  letter  speaks  for  itself. 

Well,  I  notice  it's  11:00  o'clock.  We  will  take  a 
recess  and  you  read  the  letter. 

Mr.  Corinblit:     Yes,  sir. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  Again  it  is 
my  duty  to  admonish  [1089]  you  you  are  not  to  dis- 
cuss this  case  with  anyone,  you  are  not  to  allow 
anyone  to  discuss  it  with  you,  and  you  are  not  to 
formulate  or  express  any  opinion  as  to  the  rights  of 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      885 

(Testimony  of  Lawrence  W.  Marriott.) 

the  parties  until  this  case  is  finally  submitted  to  you. 

T\"ith  that  admonition,  we  will  now  recess  until 
15  minutes  after  11:00. 
(Recess.) 

The  Court:  Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Corin1:)lit:     So  stipulated,  your  Honor. 

Mr.  Mitchell:    Yes. 

The  Court :    You  may  proceed. 

Q.  (By  Mr.  Corinblit) :  The  letter  to  which  we 
are  referring,  Mr.  Marriott,  was  the  Exhibit  14-F 
in  evidence  in  which  Universal  states  that  they  will 
pro^dde  bidding  ])etween  the  Paradise  and  the  Ingle- 
wood  Theatres.  Just  to  get  this  absolutely  clear  on 
the  record,  I  think  you  testified  to  this,  but  I  want 
it  absolutely  clear,  Universal  did  provide  7  days  on 
bid.  It  would  not  provide  it  on  any  other  terms  at 
that  time,  correct?  A.     At  what  time? 

Q.    In  May,  1950,  7  days. 

A.     Thereabouts,  that's  right. 

Q.  So  it  would  not  provide  it  on  a  negotiated 
basis  at  that  time?  [1090]  A.     That's  right. 

Q.  Subsequently  a  letter  was  sent  by  Mr.  Simon 
to  Mr.  Landau,  May  24,  1950,  which  is  Plaintiff's 
Exhibit  14-G,  which  we  will  now  offer  in  evidence. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:    14-G. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  14-G.) 
♦  »  *  *  * 

Q.     (By  Mr.  Corinblit)  :    Now,  Mr.  Marriott,  Mr. 
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Feldman  at  the  time  of  this  letter  Avas  eastern  dis- 
trict manager  at  that  time,  1950,  or  was  he  sales 
manager  ? 

A.  He  no  doubt  was  eastern  sales  manager  in 
1950. 

Q.  And  that  same  Mr.  Feldman  had  been  for 
many  years  branch  manager  in  Los  Angeles,  is  that 
right?  A.     That  is  right. 

Q.  And  thereafter  he  had  been  district  manager 
in  Los  Angeles?  A.     That  is  right. 

Q.  And  he  is  now  the  general  sales  manager  for 
Universal  and  a  vice  president  of  that  company? 

A.     That  is  right. 

Mr.  Mitchell:  So  as  to  keep  the  continuity,  can 
we  have  the  reply  to  that? 

Mr.  Corinblit:  Yes.  The  letter  to  which  Mr. 
Mitchell  refers  is  a  letter  dated  June  2,  1950,  from 
Mr.  Landau  to  Mr.  Simon  with  copies  to  Scully, 
O'Keefe,  Schimel,  Blake,  Marriott  and  Rose. 

We  will  offer  that  exhibit  as  Plaintiff's  Exhibit 
14-H. 

The  Court:    It  may  be  received  in  evidence. 

(The  exhibit  referred  to  was  marked  Plain- 
tiff's Exhibit  14-H,  and  received  in  evidence.) 


***** 


Mr.  Corinblit:  And  following  that  is  a  letter 
dated  June  7,  1950,  from  Simon  to  Landau  which 
the  plaintiff  will  offer  as  Plaintiff's  Exhibit  14-1. 

The  Court :    It  may  be  received. 

(The  exhibit  referred  to  was  marked  Plain- 
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tiff's     Exhibit     14-1,     and     received     in     evi- 
dence.) [1096] 


»  *  *  *  * 


Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Marriott,  so 
we  can  get  this  clear,  I  think  you  testified  before 
that  your  company  took  the  i)osition — your  company 
played  day  and  date  on  some  pictures  between  the 
La  Tijera  and  Imperial  and  they  were  about  five 
miles  apart. 

Your  company  also  played  day  and  date  between 
the  Academy  Theatre  and  the  Southside  Theatre. 
The  Academy  Theatre  and  the  Southside  Theatre, 
I  think  we  have  the  distances  on  that.  I  will  take  it 
again,  if  you  want  to  tell  me.  [1097] 

Mr.  Westbrook :    3.6  miles. 

Mr.  Corinblit:    3.6  miles. 

Q.  And  I  think  you  testified  it  was  the  opinion 
of  your  company  that  the  Academy  and  the  South- 
side  were  in  substantial  competition,  correct? 

A.     That  is  right. 

Q.  Now,  you  notice  that  Universal  refused  the 
Paradise  the  privilege  of  playing  day  and  date  on 
the  grounds  that  the  Paradise  and  the  Inglewood 
theatres  were  in  substantial  competition,  isn't  that 
correct? 

A.  No,  it  isn't  correct.  I  think  the  Paradise  The- 
atre played  some  pictures  day  and  date. 

Q.  Now,  it  is  not  your  testimony,  is  it,  that  you 
offered — that  your  company  at  that  time  offered  to 
negotiate  with  the  Paradise  Theatre  for  day  and 
date  availability  in  that  area?  A.     No. 
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Mr.  Corinblit:  Plaintiff  will  next  offer  in  evi- 
dence Exhibit  14-K  mth  the  same  provision.  We 
offer  the  entire  letter  but  your  Honor  has  hereto-  m 
fore  ruled  a  sentence  out,  and  therefore  we  will  only 
ask  to  read  to  the  jury  the  portion  of  the  letter  with 
that  sentence  excluded. 

Mr.  Mitchell:  Plasn't  this  letter  already  been 
read  once  to  the  jury? 

Mr.  Corinblit:  The  letter  to  Metro,  but  not  the 
letter  [1098]  to  Universal. 

The  Court:    It  may  be  received. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  14-K,  and  was  received  in 
evidence.) 

Mr.  Corinblit:  This  letter  reads  as  follows.  It  is 
dated  August  22,  1951,  and  is  addressed  to  Univer- 
sal in  Los  Angeles: 

' '  Gentlemen : 

'^Southside  Theatre,  who  is  operating  the  Para- 
dise Theatre  in  association  with  the  undersigned, 
has  informed  me  that  your  local  exchange  has  taken 
the  position  that  the  Paradise  Theatre  is  in  sub- 
stantial competition  to  the  Academy  and  that  the 
Academy  will  require  clearance  over  the  Paradise." 

Q.  May  I  stop  there  for  a  moment,  Mr.  Mar- 
riott. That  statement  is  correct,  is  it  not,  that  the 
Academy  Theatre  required  clearance  over  the  Par- 
adise? A.    When? 

Q.     In  August  and  September,  1950? 

A.     1950? 

Q.     Yes.  A.     If  he  bought  the  picture  ? 
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Q.    Yes.  A.    If  he  asked  for  clearance  ? 

Q.    Yes.  [1099]  A.    No  doubt  he  did. 

Q.    And  Universal  gave  it  to  them'? 
A.     If  he  paid  enough  money  we  gave  it  to  him, 


yes. 
***** 


Q.  What  is  your — what  was  your  company's  of- 
ficial definition  of  "substantial  competition"  in  1950, 
if  you  know? 

A.  Substantial  competition  means  that  whatever 
theatres  in  the  area  they  draw  from  the  same  vicin- 
ity and  the  same  patronage.  [1100] 

Q.  And  in  that  connection  what  is  the  meaning 
of  the  word  "substantial — "  what  was  the  meaning 
of  the  word  "substantial"? 

A.  Substantial  in  my  opinion  covers  it  all  over, 
covers  the  entire  area. 

Q.  That  is,  they  are  in  substantial  competition 
with  respect  to  the  entire  atea.  Is  that  v/hat  Uni- 
versal— is  that  the  meaning  that  Universal  had? 

A.  That  is  my  interpretation  of  the  theatres  in 
that  area,  yes,  sir. 

Q.  Now,  was  that  statement  that  you  just  made 
the  position  of  Universal,  if  you  know? 

A.    Well,  I  don't  know. 

The  Court:  Mr.  Marriott,  do  you  have  competi- 
tion relative  to  an  area  or  do  you  have  competition 
relative  to  the  people  in  the  area? 

The  Witness :    To  the  people  in  the  area. 

The  Court:    People  in  the  area? 

The  Witness:    Yes. 
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The  Court:  So  when  you  are  talking  about  sub- 
stantial competition  within  an  area,  you  are  talking 
about  the  people  within  that  area? 

The  Witness :    That  is  right. 

Q.  (By  Mr.  Corinblit)  :  Now,  did  you  have  any 
opinion  in  1950  as  to  how  much  the  Academy  Thea- 
tre would  have  been  [1101]  effected  if  the  Paradise 
Theatre  had  been  permitted  to  play  day  and  date 
with  the  Academy?  A.     No. 

Q.  Did  you  have  any  opinion  as  to  how  much  the 
La  Tijera  Theatre  would  have  been  effected  by  the 
Paradise,  if  the  Paradise  would  have  been  permit- 
ted to  play  day  and  date  with  the  La  Tijera? 

A.     No. 

Q.  Did  you  have  any  such  opinion  with  respect 
to  the  effect  of  the  Paradise  playing  day  and  date 
on  the  Fifth  Avenue  or  the  Southside? 

A.    No. 

Q.     You  had  no  such  opinion  at  that  time? 

A.    No. 

Q.  Now,  this  matter  of  substantial  competition 
was  not  discussed  by  you  with  your  superiors  at 
that  time  either,  was  it?  A.     I  don't  think  so. 

Q.  And  when  the  Paradise  Theatre — when  the 
Paradise  Theatre  asked  for  a  7-day  availability  you 
didn't  discuss  with  your  superior  the  subject  or  any 
substantial  competition  that  may  or  may  not  have 
existed  between  the  Paradise  and  any  other  theatre 
in  the  area?  A.     That  wasn't  discussed. 

Q.  Now,  when  you  say  that  you  didn't  have  any 
opinion  [1102]  as  to  how  much  the  Academy's  busi- 
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ness  would  have  been  effected  by  the  Paradise  The- 
atre playing  simultaneously,  that  is,  you  didn't  have 
an  opinion  one  way  or  the  other  even  with  respect 
to  one  per  cent  of  it,  isn't  that  right? 

A.     That  is  right. 

The  Court :  When  you  say  these  theatres  were  in 
substantial  competition  on  what  do  you  base  your 
conclusion? 

The  Witness:  Well,  as  I  stated,  your  Honor, 
many  of  our  pictures — we  don't  receive  the  high 
percentages.  Our  pictures  are  usually  used  as  a  sec- 
ond feature  and  for  that  reason  Universal  has  al- 
ways— we  sell  our  pictures  not  only  in  this  area  or 
this  community  but  others  as  well,  and  if  this  hap- 
pens to  be  the  second  feature — lots  of  times  they 
are  in  demand  and  if  we  sell  one  man  a  rmi  on  a 
picture,  maybe  his  fellow  man  down  the  street  so 
far  away — when  I  say  ''so  far  away"  I  mean  three 
miles  or  whatever  it  might  be,  he  may  be  in  dire 
need  of  a  picture.  If  the  first  man  who  we  have  sold 
our  picture  to  and  gives  us  the  okay  that  we  can 
also  sell  another  man  after  he  has  been  given  clear- 
ance over  that  house,  we  then  negotiate  a  deal. 

The  Court:  You  only  gave  clearance  over  thea- 
tres in  substantial  competition,  didn't  you? 

The  Witness:    That's  right. 

The  Court:  You  say  these  theatres  are  in  sub- 
stantial competition? 

The  Witness:    That's  right. 

The  Court:  On  what  do  you  base  that  conclu- 
sion? 
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The  Witness:  We  base  the  substantial  competi- 
tion on  the  same  people  in  the  same  area,  where 
they  draw  their  patronage  from. 

The  Court:  All  right.  You  just  got  through  say- 
ing you  didn't  know  how  many  patrons  would  be 
drawn  from  these  different  areas. 

The  Witness:  I  don't  know  how  the  business 
would  be  split.  I  can't  tell  that. 

The  Court:  Do  you  base  your  conclusion  of  sub- 
stantial competition  on  distance  only,  that  is,  you 
put  an  arbitrary  figure  that  a  theatre  within  two 
miles  is  in  substantial  competition? 

The  Witness :  On  our  new  plan  which  we  have — 
we  change  our  policy  quite  often,  too — with  the  new 
plan  we  have,  it  is  substantial  competition  by  mile- 
age. 

The  Court :    By  mileage  ? 

The  Witness :    By  mileage. 

The  Court:    But  it  was  not  in  1950?  [1104] 

The  Witness :    In  1950,  no. 

The  Court:  What  was  the  basis  of  substantial 
competition  in  1950?  What  was  your  yardstick  in 
1950  to  determine  substantial  competition? 

The  Witness:  My  yardstick,  as  I  stated  your 
Honor,  is  in  two  theatres,  the  La  Tijera  and  the 
Paradise,  we  will  say,  and  the  Academy — they  all 
draw  patronage  from  the  Inglewood  area  so  that, 
therefore,  they  are  in  competition. 

The  Court :  How  do  you  know  they  do  ?  Did  you 
ever  make  a  survey  ? 

The  Witness:    No,  I  haven't  made  a  survey,  but 
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that  is  the  general  practice  I  will  say.  That  is  just 
the  picture  business.  That  is  the  only  way  I  know 
how  to  explain  it  to  you. 

The  Court:    All  right. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Marriott,  you  have 
this  morning  in  your  answers  to  Judge  Westover's 
questions,  and  something  you  said  earlier,  been  tell- 
ing the  court  and  the  jury  that  Universal  pictures 
were  pretty  bad  pictures  in  1950.  A.    No,  sir. 

Q.    Did  you  mean  to  say  that? 

A.  No,  sir,  I  didn't  tell  you  that  Universal  pic- 
tures were  bad  pictures.  I  said  Universal  pictures 
are  good  pictures,  but  we  don't  have  the  big  block- 
busters, and  there  are  even  many  a  time  our  pic- 
tures satisfy  the  customer  and  the  [1105]  audience, 
the  patronage,  better  than  some  of  the  so-called  big 
pictures. 

I  am  not  a  man  who  goes  out  and  names  my  com- 
petitors' pictures.  I  know  which  ones  do  the  big 
business  and  which  ones  gross  a  lot  of  money,  one 
million,  two  million,  three  million.  A  lot  of  times 
they  don't  even  get  their  costs  out  of  their  pictures. 
I  know  that.  We  make  low  budget  pictures  mostly. 

Q.  You  had  pictures  in  1949,  1950  and  1951  that 
did  great  grosses,  didn't  you? 

A.    When  you  say  great  grosses 

Q.  I  mean  grosses  that  are  comparable  to  these 
other  companies  you  are  talking  about. 

A.  Maybe  that  is  a  matter  of  selling.  Maybe  that 
is  a  matter  of  salesmen  that  we  have  working  for 
our  company.  Maybe  we  do  a  better  job  than  some 
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of  these  other  companies  do.  Universal  has  always 
had  the  reputation  of  having  a  fine  sales  organiza- 
tion. We  don't  miss  many  dollars. 

Q.  As  a  matter  of  fact,  in  1949  and  1950,  Mr. 
Marriott,  you  had  a  picture — you  had  two  pictures 
that  grossed  over  a  million  dollars.  You  had  a  pic- 
ture that  grossed  much  more,  over  two  million  dol- 
lars. You  had  a  picture  that  grossed  a  million  eight ; 
you  had  a  picture  that  grossed  a  million  three ;  two 
million  one,  one  million  nine,  one  million  two,  two 
million,  one  million  three,  one  million,  [1106]  one 
million  one,  two  million  three,  a  million  three.  Does 
that  sound  right  to  you  as  far  as  the  caliber  of  Uni- 
versal pictures  that  you  were  distributing  in  1949, 
1950  and  1951  ?  These  are  national  grosses. 

A.  National  grosses.  That  sounds  right,  but  you 
tell  me  what  that  has  to  do  with  it? 

Q.  I  thought  you  had  been  telling  the  court  one 
of  the  reasons  you  have  a  different  approach  with 
regard  to  substantial  competition,  the  definition,  is 
that  you  don't  have  pictures  that  gross  very  much. 

A.     I  didn't  say  that. 

The  Court :  Well,  if  you  have  a  picture  that  costs 
three  million  today  and  you  gross  a  million  dollars, 
that  picture  isn't  any  good.  If  you  have  a  picture 
that  cost  five  hundred  thousand  today  and  you  gross 
a  million,  then  it  is  a  good  picture. 

Mr.  Mitchell :  I  doubt  that,  because  it  would  cost 
more  than  that  to  distribute  the  picture.  You  have 
got  to  make  much  more  than  that.  It  has  to  be  more 
than  a  million  to  be  any  good. 
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The  Court :  Maybe  the  money  is  in  the  distribu- 
tion of  it.  I  don't  know.  It  may  not  be  in  the  mak- 
ing, but  in  the  distributing. 

Q.  (By  Mr.  Corinblit) :  As  a  matter  of  fact, 
Mr.  Marriott,  in  1950  insofar  as  Universal  had  any 
basis  for  [1107]  talking  about  substantial  competi- 
tion, it  was  really  based  on  a  guess  or  a  hunch, 
wasn't  it? 

A.     If  you  want  to  call  it  that.  [1108] 


*      *      *      4f      * 


Mr.  Mitchell:  Will  you  stipulate  that  letter  was 
drawn  by  Seymour  Simon,  an  attorney? 

Mr.  Corinblit:  Yes,  sir.  I  will  stipulate  it  was 
drafted  by  counsel  together  with  client. 

Q.  Now,  Mr.  Marriott,  in  fact  during  the  period 
from  August  1950,  when  the  Paradise  Theatre 
opened,  to  October — we  can  take  it  to  November 
1950,  Universal  did  not  license  to  the  Paradise  a 
single  7  day  picture,  is  that  correct? 

Mr.  Westbrook:  Counsel,  the  second  picture  at 
the  Paradise  Theatre  was  a  7  day  picture.  The  Des- 
ert Hawk,  which  was  Universal. 

Mr.  Corinblit:    You  are  right. 

Q.  Other  than  the  picture  Desert  Hawk,  you  did 
not  license  the  Paradise  any  7  day  picture,  isn't 
that  correct?  A.     I  presume  so. 

Q.  Now,  on  the  picture  Desert  Hawk  on  the  7 
day  availability,  you  licensed  that  picture  simulta- 
neously with  the  Imperial  Theatre,  the  Paradise  lo- 
cated here  and  the  Imperial  Theatre  at  this  point 
(indicating),  is  that  correct? 
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A.    I  presume  so.  [1110] 

Q.  You  never  during  that  period  licensed  a  7 
day  picture  simultaneously  with  the  Fox  West 
Coast  Academy  Theatre,  did  you*? 

A.     Repeat  that  question. 

Q.  You  never  during  that  period  from  August  to 
November  1950  licensed  the  Paradise  a  picture  on  a 
7  day  availability  simultaneously  with  exhibition  in 
the  Academy  Theatre,  did  you  I 

A.     I  don't  think  so. 

Q.  As  a  matter  of  fact,  turning  now  to  the  pe- 
riod roughly  from  April  1951  to  September  1951, 
Universal  did  not  license  to  the  Paradise  Theatre  a 
single  7  day  picture,  isn't  that  correct? 

Mr.  Mitchell:  Wasn't  that  when  they  were  play- 
ing the  21  day  availability? 

Mr.  Corinblit:    No,  sir. 

The  Witness:  I  presume  that's  right.  I  don't  re- 
call. 

Q.  (By  Mr.  Corinblit)  :  And  during  that  period, 
that  same  period  of  time,  you  were  licensing  from 
time  to  time  your  pictures  on  a  7  day  availability  to 
the  Academy  Theatre,  were  you  not  ? 

A.  As  well  as  other  theatres  in  the  Inglewood- 
Westchester  area. 

Q.     But  not  including  the  Paradise  Theatre? 

A.     You  are  talking  about  1950? 

Q.  Now  I  am  talking  about  after  the  first  pic- 
ture in  the  first  month,  any  picture  during  the  pe- 
riod August  to  November  1950,  or  April  to  Septem- 
ber 1951.  I  think  you  have  already  testified  there 
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were  no  pictures  licensed  to  the  Paradise  Theatre 

on  the  7  day  availability. 

A.     I  presimie  that  is  right. 

The  Court :  What  happened  to  the  other  period  ? 
You  have  got  a  blank  there. 

Mr.  Corinblit :    Yes,  sir.  We  will  go  into  that  now. 

Mr.  Mitchell:    The  Paradise  won't  bid. 

The  Witness:    That  is  right.  I  know  the  answer. 

Mr.  Mitchell :    They  won't  bid. 

Mr.  Corin])lit:  Now,  your  Honor,  let's  not  have 
an  argument  by  counsel.  [1112] 

The  Court:  Now,  let  us  find  out  what  happened 
in  the  interval.  We  have  an  interval  here. 

Mr.  Corinblit :    Yes.  We  are  coming  to  that. 

Q.  (By  Mr.  Corinblit):  Now,  Mr.  Marriott, 
after  the  Paradise  had  sought  to  purchase  7-day 
pictures  from  your  company  during  the  period — 
well,  they  opened  the  discussions  as  early  as  May 
IHoO,  but  attempted  to  purchase  pictures  on  the 
7-day  availability  through  November  or  early  De- 
cember of  1950. 

Did  you  have  a  discussion  with  Mr.  Schroiber 
concerning  availability  of  pictures  in  the  Paradise? 

A.  As  I  stated,  you  have  given  me  so  many 
dates,  but  as  I  stated  before,  during  1949,  during 
the  latter  part  of  1949  to  the  early  part  of  1950  we 
was  negotiating  for  pictures.  Bidding  was  discon- 
tinued. In  1950  on  bidding  was  instituted  again  in 
the  Inglewood-Westchester  area  and  the  oppor- 
tunity was  given  to  the  Paradise  Theatre  to  bid  for 
the  pictures  on  a  7-day  availability. 
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I  hope  that  covers  the  dates.  I  can't  remember 
them  all. 

Q.  Now,  do  you  know  anything  about  the  Para- 
dise playing  on  a  21-day  availability — Universal 
pictures.  Do  you  know  anything  about  that? 

A.  As  I  recall,  there  was  one  period  of  time,  and 
I  believe  that  Mr.  Lehman  at  that  time — I  don't  re- 
member whether  it  was  Mr.  Lehman  at  that  time  or 
who  that  was  doing  [1113]  the  buying  at  that  time, 
stated  they  were  going  to  play  pictures  on  a  21-day 
availability  due  to  the  fact  they  could  get  a  clear 
run  without  bidding. 

Now,  I  am  not  positive  of  when  the  time  was. 

Q.  All  right.  Now,  would  you,  with  respect  to 
bidding,  and  I  am  speaking  of  Universal,  would  you 
describe  for  the  court  and  the  jury  the  theatres  that 
you  required  the  Paradise  to  bid  against  to  obtain 
7-day  availability?  What  were  the  theatres'? 

A.     The  theatres  was  the  Paradise,  La  Tijera 

Q.     Yes?  A.    Fox  Inglewood. 

Q.     Yes,  Fox  Inglewood. 

A.     United  Artists  Inglewood. 

Q.     Yes?  A.    Ritz  Theatre  Inglewood. 

Q.     Ritz,  yes.  A.     Inglewood  of  Inglewood. 

Q.     Right.  A.     Academy,  Inglewood. 

Q.  Just  a  moment.  Academy  Theatre  Ingle- 
wood? A.     The  Rio,  the  Southside. 

Q.     Just  a  minute.  The  Rio?  A.    Yes. 

Q.     The  Southside?  [1114] 

A.     Southside  and  Fifth  Avenue. 

Q.     And  the  Fifth  Avenue  ?  A.    Yes. 
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Q.     Those  were  the  theatres 

A.     That  was  the  hard-top  theatres. 

Q.  All  right.  Now,  it  was  not  your  opinion,  was 
it,  that  the  Paradise  was  in  substantial  competition 
with  the  Southside  Theatre? 

A.  They  still  are.  I  wouldn't  say  substantial. 
There  is  still  competition  but  it  is  quite  a  distance 
from  the  Paradise.  One  is  on  each  side  of  the 
boundary  of  the  two  areas  of  the  Westchester- 
Inglewood  area. 

Q.  You  wouldn't  say  that  they  are  in  substan- 
tial competition,  that  is,  the  Paradise  and  the 
Southside? 

A.  No,  I  wouldn't  say  there  is  substantial  com- 
petition. 

Q.  But  the  company  did  require  the  Paradise  to 
bid  against  the  Southside?  A.     That  is  right. 

Q.  And  if  the  Southside  got  the  picture  under 
the  bid,  if  Paradise  had  bid  under  these  circum- 
stances, the  Southside  would  have  had  a  right  to 
play  the  picture  ahead  of  the  Paradise? 

A.     It  has  prior  nm,  yes. 

Q.  Now,  you  required  the  Paradise  to  bid 
against  the  Academy  Theatre  ?  [1115] 

A.     That  is  right. 

Q.    Now,  that  was  the  Fox-West  Coast  Theatre? 

A.    Yes,  sir. 

Q.  And  what  was  your  opinion  about  substan- 
tial competition  between  those  two  theatres? 

A.     I  think  there  was  substantial  competition. 

Q.     If  the  Academy  Theatre  won  the  bid  under 
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the  system  you  had  set  up  it  would  get  as  a  matter 
of  right  the  priority  of  run  over  the  Paradise,  is 
that  correct?  A.     That  is  right. 

Q.  Now,  as  a  matter  of  fact,  your  company  in 
1950,  had  no  policy  against  licensing  a  picture  to  a 
theatre  and  then  giving  clearance  over  theatres  that 
were  not  in  substantial  competition,  did  if?  Do  you 
understand  my  question?  A.     I  don't. 

Q.  All  right.  As  far  as  Universal  was  concerned, 
it  was  all  right  with  Universal  if  they  licensed  the 
picture  to  one  theatre  and  then  gave  clearance  over 
another  theatre,  even  though  those  two  theatres 
were  not  in  substantial  competition,  isn't  that  right, 
in  1950? 

A.  I  still  don't  understand  your  question,  what 
you  are  trying  to  arrive  at. 

Q.  I  am  asking,  Mr.  Marriott,  about  Universal 
policy.  A.     I  imderstand  that. 

Q.  All  right.  It  was  agreeable  to  Universal  pol- 
icy in  [1116]  1950  and  '51  to  license  a  picture  to 
one  theatre  and  then  grant  clearance  of  that  theatre 
over  another  theatre  even  though  Universal  recog- 
nized that  the  two  theatres  were  not  in  substantial 
competition.  Isn't  that  right? 

A.    We  done  that,  yes. 

Q.  I  want  to  call  your  attention,  Mr.  Marriott, 
to  an  incident — first  let  me  go  back  to  the  period 
beginning  March  26,  1951. 

We  will  offer  in  evidence  as  Plaintiff's  exhibit 
next  in  order,  as  Plaintiff's  Exhibit  15-M,  a  letter 
from  Lehman  to  Marriott  dated  March  26,  1951. 
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The  Court :    It  will  be  received  in  evidence. 

(The  document  referred  to  was  received  in 
evidence   and  marked   Plaintiff's   Exhibit  No. 

15-M.)   [1117] 

«  *  *  *  » 

Q.  (By  Mr.  Corinblit)  :  Now,  do  you  remember 
receiving  that  letter,  Mr.  Marriott? 

A.     I  imagine  so. 

Q.  Now,  subsequently  you  informed  Mr.  Lehman 
that  you  would  not  negotiate  Avith  him  for  pictures 
on  a  7-day  availalnlity  and  he  would  not  be  able  to 
obtain  pictures  unless  he  were  to  bid  against  the  the- 
atres you  have  described,  isn't  that  correct? 

A.     That  is  right. 

The  Court:    May  I  ask  a  question? 

Mr.  Corinblit:    Yes,  your  Honor. 

The  Court:  How  far  is  the  Southside  Theatre 
from  the  Paradise  Theatre,  Mr.  Westbrook  ? 

Mr.  Westbrook:  We  haven't  been  able  to  agree 
on  that,  your  Honor.  We  are  trying  to  get  the  mile- 
age. I  think  what  the  trouble  is  that  we  have  taken 
different  routes —  [1119]  different  routes  are  in- 
volved, but  we  will  come  up  with  a  figure. 

The  Court :  Did  you  consider  the  Southside  The- 
atre in  substantial  competition  with  the  Paradise? 

Mr.  Corinblit:  He  said  "No,"  I  think,  your 
Honor. 

The  Court :    You  said  "No,"  didn't  you? 

The  Witness:  Well,  if  I  did  say  no,  I  was  con- 
fused in  my  answers  again,  because  all  the  theatres, 
as  I  stated,  they  are  all  competition. 
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The  Court:  Well,  do  you  consider  all  these  thea- 
tres in  substantial  competition  with  one  and  an- 
other ? 

The  Witness:    In  the  area? 

The  Court :    In  the  area. 

The  Witness:  Yes,  Inglewood  area,  the  theatres 
I  named. 

The  Court:  Even  though  Southside  is  on  one 
side  of  Inglewood  and  Paradise  is  on  the  other  side 
of  Inglewood,  you  still  consider  them  in  substantial 
competition  'F 

The  Witness:    I  would.  [1120]  ***** 

Q.  (By  Mr.  Corinblit)  :  Mr.  Marriott,  earlier 
this  morning  you  testified  that  in  your  opinion,  Uni- 
versal's  opinion,  the  Paradise  and  the  Southside 
were  in  substantial  competition,  and  then  at  the  end 
of  the  morning,  you  stated  to  the  court  that  you 
misspoke  yourself  and  you  wanted  to  change  your 
testimony  to  the  effect  that  it  was  the  opinion  of 
Universal  that  they  were  not  in  substantial  compe- 
tition, is  that  correct?  In  other  words,  your  testi- 
mony now  is  that  they  were  in  substantial  competi- 
tion, is  that  right? 

A.  That  they  were  in  substantial  competition, 
yes. 

Q.  Do  you  remember,  Mr.  Marriott,  that  you 
gave  a  deposition  [1122]  in  this  case  ? 

A.    Yes,  sir. 

Mr.  Corinblit :  Is  the  original  on  file  of  the  depo- 
sition % 

Mr.  Mitchell :    No. 
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Mr.  Corinblit:  Could  we  let  the  witness  have  a 
copy  so  that  I  can  stand  at  the  lectern  and  use  my 
own  copy? 

Mr.  Johnston:    Take  mine. 

Q.  (By  Mr.  Corinblit) :  I  will  place  in  front  of 
you,  Mr.  Marriott,  a  copy  of  your  deposition. 

I  ask  you  to  turn  to  page  42  of  your  deposition — 
incidentally,  Mr.  Marriott,  have  you  read  your  dep- 
osition? A.    Yes,  sir. 

Q.  Are  there  any  changes  you  want  to  make  in 
it?  A.     I  don't  think  so. 

Q.  Now,  let  me  ask  you  this.  In  fact,  was  it  the 
position  of  Universal  as  to  the  matter  of  substan- 
tial competition  between  the  Paradise  and  the 
Southside  that  you  treated  them  as  if  they  were  in 
substantial  competition  if  the  Southside  asked  for 
clearance  over  the  Paradise,  and  you  treated  them 
as  if  they  weren't  in  substantial  comxietition  if  the 
Southside  didn't  ask  for  clearance,  is  that  right? 

A.  Well,  there  is  really  no  clearance  in  this  area. 
This  is  a  priority  run. 

Q.     Have  you  finished  with  that  answer?  [1123] 

A.     That's  right. 

Q.  Would  you  answer  my  question,  whether  or 
not  it  is  a  fact  that  in  1950  and  1951,  if  the  South- 
side  asked  for  clearance  over  the  Paradise,  Univer- 
sal would  treat  them  as  being  in  substantial  competi- 
tion. If  Southside  didn't  ask  for  clearance,  they 
would  not  treat  them  as  being  in  substantial  com- 
petition. Is  that  right? 
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A.     They  would  still  have  the  prior  run. 

The  Court:  Well,  you  know  what  substantial 
competition  is? 

The  Witness:    Yes. 

The  Court:  Did  you  consider  these  two  theatres 
in  substantial  competition? 

The  Witness :    Yes,  sir. 

The  Court :  Regardless  of  whether  it  came  from 
Southside  to  Paradise  or  Paradise  to  Southside, 
they  were  still  in  substantial  competition. 

The  Witness:    Correct. 

Q.  (By  Mr.  Corinblit)  :  The  same  thing  is  true 
with  respect  to  the  Academy  ?  A.     Correct. 

Q.  Well,  now,  I  ask  you  to  look  at  page  42  of 
your  deposition,  line  6,  and  the  answer  at  line  9. 

"Q.  Mr.  Marriott,  was  it  the  position  of  Uni- 
versal in  1950  and  1951  that  the  Paradise  [1124] 
Theatre  was  in  substantial  competition  with  the 
Southside  Theatre? 

''A.  It  all  depended  on  the  bidding.  If  the 
Southside  would  request  clearance  over  all  bidders, 
they  would  be  granted  that. 

"Q.  In  other  words,  if  the  Southside  would  re- 
quest clearance  over  the  Paradise,  as  a  result  of  that 
request  you  would  treat  those  theatres  as  being  in 
substantial  competition  with  each  other? 

*'A.  And  the  same  opportunity  would  be  given 
to  the  Paradise  if  he  bid  on  the  picture  and  asked 
for  clearance  over  the  Southside. 

*'Q.     And  if  the  Southside  did  not  request  clear- 
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ance  over  the  Paradise,  then  Universal  would  not 
treat  the  two  theatres  as  being  in  substantial  com- 
petition with  each  other,  is  that  right? 

"A.     That  is  true." 

Now,  were  you  asked  those  questions  and  did  you 
give  those  answers'? 

A.    What  was  the  last  part? 

Q.  Were  you  asked  those  questions  and  did  you 
give  those  answers  ?  A.     I  am  sure  I  did. 

Q.     Were  your  answers  true  at  the  time  ? 

A.  They  were  true  in  the  way  that  I  maybe 
understood  [1125]  it,  but,  as  I  stated  before — as  I 
have  stated  now,  the  theatres  that  you  ask  ques- 
tions, the  Paradise,  Southside,  Academy,  and  so 
forth,  they  are  all  in  competition.  [1126] 

Q.  But  you  said  in  this  deposition,  Mr.  Marri- 
ott, that  if  the  Southside  did  not  request  clearance 
then  Universal  would  not  treat  the  two  theatres  as 
being  in  substantial  competition.  That  is  what  you 
said?  A.    Yes,  sir. 

Q.     Now,  was  that  answer  true? 

A.  It  is  a  matter  of  understanding  the  interpre- 
tation. 

The  Court :  You  can  answer  the  question  yes  or 
no  and  then  you  may  explain  your  answer.  The 
question  was,  was  it  true. 

The  Witness:  I  don't  know  how  to  answer.  I 
presume  I  would  have  to  say  yes. 

The  Court:  All  right.  Now  you  may  explain 
your  answer  if  you  care  to. 
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The  Witness:  If  a  picture  was  awarded  to  the 
Southside  on  a  negotiated  deal  or  a  bid  for  the  7- 
day  availability,  and  if  there  was  no  request  made 
that  they  play  ahead  of  any  theatre,  then  we  were 
at  liberty  to  negotiate  another  deal  with  some  other 
theatre  in  the  same  area  to  play  with  this  theatre. 

Q.  (By  Mr.  Corinblit)  :  And  it  was  perfectly 
all  right  with  Universal  to  play  day  and  date  be- 
tween the  Southside  and  the  Paradise  so  far  as 
Universal  was  concerned?  A.     That  is  true. 

Q.  Now,  turning  to  the  Academy  Theatre.  If 
the  [1127]  Academy  didn't  ask  for  clearance  you 
would  treat  the  theatres  as  not  being  in  substantial 
competition,  is  that  right? 

A.  No,  sir,  I  didn't  say  that.  I  didn't  mean  that 
if  I  said  that. 

Q.    Look  at  page  43.  A.    All  right. 

Q.  Of  your  deposition.  Look  at  the  question  on 
line  4  and  the  answer  on  line  6. 

A.     All  right. 

Q.     Now,  were  you  asked  this  question: 

"Q.  If  they  didn't  ask — referring  to  the  Acad- 
emy— "If  they  didn't  ask  for  clearance  you  would 
treat  the  two  theatres  as  not  being  in  substantial 
competition.  ''A.     That  is  right." 

Mr.  Mitchell:  Read  the  next  question  and  the 
next  answer. 

Mr.  Corinblit:  ''Q.  Did  you  have  any  idea  what 
the  words  'substantial  competition'  meant  in  '50, 
'51? 
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"A.  Well,  all  theatres  were  in  comxietition  to  one 
another.  A  picture  played  in  the  Southside  and 
played  in  the  Paradise,  it  could  affect  the  grosses 
in  both  theatres. 

"Q.  Did  you  have  an  opinion  as  to  how  [1128] 
much  the  Southside's  business  would  be  affected  if 
played  day  and  date  with  the  Paradise? 

"A.     No. 

"Q.  Did  you  have  an  opinion  as  to  how  much 
the  Academy's  business  would  be  affected  if  it 
played  day  and  date  with  the  Paradise? 

"A.    No. 

"Q.  Did  you  have  any  opinion  as  to  how  much 
the  business  of  the  Fifth  Avenue  would  be  affected 
if  it  played  day  and  date  mth  the  Paradise? 

"A.     No. 

'^Q.  Did  you  have  an  opinion  as  to  how  much  the 
business  of  the  La  Tijera  would  be  affected  if  it 
played  day  and  date  with  the  Paradise? 

"A.    No. 

"Q.  Now,  in  your  opinion,  could  the  effect  on 
the  Southside  have  been  as  little  as  1  per  cent? 

"A.     I  wouldn't  give  any  amount.  I  don't  know. 

"Q.     You  didn't  know  at  that  time? 

''A.     No."  [1129] 

Q.  Now,  Mr.  Marriott,  were  you  asked  those 
questions  and  did  you  give  those  answers? 

A.     That  is  right. 

Q.    And  were  all  those  answers  true? 

A.    As  I  understood  it  at  the  time,  yes. 
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The  Court :  I  would  like  to  go  back  and  ask  this 
witness  a  question  that  I  asked  this  morning. 

In  1950  and  1951  what  did  you  base,  what  yard- 
stick did  you  use  to  determine  whether  theatres 
were  in  substantial  competition? 

A.  Well,  in  the  Los  Angeles  area — in  the  Ingle- 
wood- Westchester  area 

The  Court:  Any  area.  I  don't  care  what  area  you 
take,  what  was  your  yardstick? 

The  Witness:  Well,  I  am  afraid  that  it  is  dif- 
ferent in  some  areas  in  the  manner  in  which  it  is 
set  up. 

The  Court:  Let  us  take  a  community  in  which 
there  are  four  or  five  different  theatres. 

The  Witness:    Yes,  sir. 

The  Court:  And  they  are  distant  1  to  10  miles. 
Do  you  base  your  definition  of  substantial  competi- 
tion on  mileage? 

The  Witness:  In  1950  and  '51  I  don't  think  we 
used  mileage.  In  fact  I  am  sure  we  didn't  use  mile- 
age. 

The  Court:     Then  what  did  you  use? 

The  Witness:  We  used  a  community — the  best 
that  I  know  [1130]  how  to  explain  it  is  the  Ingle- 
wood- Westchester  community.  In  other  words,  the 
theatres  all  in  that  same  area  must  draw  the  people 
from — the  biggest  majority  of  them  from  the 
boundaries  of  that  area,  which  the  boundaries  of 
that  area  are  pretty  large  in  my  opinion. 

The  Court:     Then  you  would  say  because  these 
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theatres  \Yere  in  that  particular  area  they  had  to  be 

in  substantial  competition? 

The  Witness :  I  would  say  that  is  how  it  was  set 
up. 

Q.  (By  Mr.  Corinblit) :  Now  in  your  deposition, 
Mr.  Marriott,  you  said  that  you  couldn't  give  any 
amounts  as  to  how  much  one  theatre  would  affect 
another?  A.     That  is  correct. 

Q.  You  don't  know  whether  it  is  50  cents — you 
didn't  know  whether  it  was  50  cents  or  $50? 

A.     I  still  don't  know. 

Q.  Now,  it  was  on  the  basis  of  the  fact  of  this 
statement  to  the  Paradise  Theatre  that  they  were 
in  substantial  competition  as  you  have  testified 
about  today,  that  the  Paradise  was  refused  the 
privilege  of  playins:  day  and  date  with  the  Acad- 
emy. Isn't  that  right — isn't  that  the  reason? 

A.  No,  that  wasn't  the  reason.  As  I  stated  on 
the  prior  run,  which  is  7-day  availability,  the  pic- 
ture was  awarded  to  the  Academy  Theatre  and  if 
the  Paradise  Theatre  was  in  dire  need  of  a  picture 
to  play,  whether  the  Paradise  or  what  other  theatre 
it  might  have  been  in  the  same  area,  if  they  had 
asked  tis  if  they  could  play  on  this  same  one,  which 
was  a  7-day,  and  if  it  run — and  if  the  theatre  who 
had  bought  the  picture  first  they  had  agreed  that  it 
was  okay  we  negotiated  a  deal  for  the  other  theatre. 

Q.  Well,  now,  you  don't  have  any  doubt,  do  you, 
that  during  the  1950  and  1951  period  the  Paradise 
was  in  dire  need  of  7  day  pictures? 
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A.  I  don't  know  whether  it  was  or  not.  If  it  was, 
he  had  the  opportunity  to  bid  for  them.  He  didn't 
close  his  theatre.  It  still  operated. 

Q.  Without  regard  to  the  question  of  bidding, 
just  from  the  point  of  view  of  dire  need,  you  know 
that  the  Paradise  was  in  dire  need  of  7  day  pictures 
during  that  period? 

A.  All  I  can  say,  Mr.  Cornbloom,  if  he  had  bid 
the  highest  bid  for  the  pictures,  he  would  have  been 
awarded  the  pictures. 

Q.  Can't  you  answer  my  question  as  to  whether 
or  not  you  knew  that  the  Paradise  was  in  dire  need 
of  7  day  pictures  f 

A.  The  only  way  I  can  answer  that  question  is, 
I  don't  think  he  was  in  any  more  dire  need  than 
other  theatres  in  the  area,  because  it  takes  quite  a 
few  pictures  to  service  that  many  theatres  in  the 
area. 

Q.  And  he  didn't  get  any  from  your  company 
other  than  the  one  in  the  first  month,  did  he? 

A.  He  probably  didn't  see  fit  to  bid  the  proper 
terms. 

Q.  Now,  finally,  actually  in  that  area  in  1950- 
1951,  you  did  not  make  any  studies  of  that  area  to 
decide  the  question  of  substantial  competition,  did 
you? 

A.  I  did  not  make  any  study  myself.  I  believe, 
as  the  [1133]  record  shows,  there  was  correspond- 
ence with  Mr.  Landau,  and  Mr.  Foster  Blake  is 
also  my  superior,  and  naturally  policies  he  set  up. 
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Q.  Do  I  understand  it  was  Universal's  position 
in  1950-1951,  that  if  the  Academy  Theatre  would 
have  granted  permission,  Universal  was  willing  to 
permit  the  Paradise  Theatre  to  play  day  and  date 
with  the  Academy? 

Mr.  Mitchell:  You  mean  on  the  pictures  where 
the  Academy  won  the  bid  ? 

Mr.  Corinblit:  Yes,  on  the  pictures  where  they 
licensed  the  pictures  on  7  day  availability. 

The  Witness:  You  confused  me  in  the  theatre 
you  mentioned  first. 

Q.  (By  Mr.  Corinblit) :  Was  it  the  position  of 
Universal  that  if  the  Academy  licensed  a  picture 
on  a  7  day  availability  and  was  willing  to  permit 
Universal  to  license  to  the  Paradise  a  day  and  date 
availability,  that  that  was  agreeable  with  Universal  ? 

A.    Yes,  sir. 

Q.  In  fact,  in  this  case  the  Academy  Theatre, 
owned  by  Fox  West  Coast,  was  unwilling  to  do  that, 
is  that  correct? 

A.  I  don't  recall  that  they  ever  did  play  with 
them. 

Q.    You  know  that  they  said  that  they  would  not  ? 

A.    I  think  that  is  true. 

Q.  Xow,  when  you  said  that  if  the  Academy 
said  all  [1134]  right.  Universal  would  have  been 
willing  to  play  day  and  date— to  permit  day  and 
date  between  the  Academy  and  the  Paradise,  isn't 
it  your  opinion  then  that  the  two  theatres  were  not 
in  substantial  competition  with  each  other? 
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A.     No,  sir. 

Q.  Mr.  Marriott,  I  want  to  call  your  attention 
to  an  incident  occurring  in  April  of  1951 

Mr.  Corinblit:  I  will  offer  in  evidence  at  this 
time  a  letter,  Lehman  to  Marriott,  Plaintiff's  Ex- 
hibit 15-R. 

The  Court:    It  may  be  received  in  evidence. 

The  Clerk:    15-R. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  15- 

R.)  [1135] 

***** 

Mr.  Mitchell:  When  you  read  that,  Mr.  Corin- 
blit, you  read  it  as  stating  he  was  anxious  to  nego- 
tiate the  picture  Up  Front,  which  may  give  a  wrong 
impression.  What  you  are  talking  about  is  that  he 
wants  to  play  the  picture  entitled  Up  Front. 

Mr.  Corinblit:  Yes,  to  play  the  picture  entitled 
Up  Front. 

The  Court:    That  is  the  name  of  the  picture? 

Mr.  Corinblit:    Yes,  sir. 

The  Court :    I  was  going  to  ask  what  that  meant. 

Q.  (By  Mr.  Corinblit)  :  Now,  you  knew  when 
you  got  that  letter,  Mr.  Marriott,  if  you  hadn't 
known  before  that,  that  the  Paradise  was  in  dire 
need  of  7  day  pictures,  didn't  you? 

A.  According  to  the  letter,  he  must  have  needed 
some. 

Q.  All  right.  Subsequently,  on  or  about  May  2, 
you  had  a  conversation  with  Mr.  Lehman,  did  you 
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not,  in  TvMch  you  told  him  that  the  Academy  Thea- 
tre had  won  the  picture,  that  it  was  agreeable  to 
you  to  permit  the  Paradise  to  play  day  and  [1136] 
date  if  the  Paradise  could  get  permission  from  Fox 
West  Coast. 

Did  you  have  that  conversation?  Did  you  make 
those  statements  to  Mr.  Lehman? 

A.    I  think  that's  right. 

Q.  Did  Mr.  Lehman  subsequently  tell  you  that 
he  had  called  Fox  West  Coast  and  asked  them  for 
permission  and  they  had  said  no? 

A.    He  no  doubt  did. 

Q.  In  fact,  during  this  period,  Mr.  Marriott,  it 
was  not  Universal,  but  it  was  the  defendant  Fox 
West  Coast  who  was  deciding  whether  or  not  the 
Paradise  could  play  on  the  7  day  availability,  isn't 
that  right? 

The  Court:  That  is  when  Fox  had  the  picture, 
then  Fox  made  the  determination. 

The  Witness:     That's  right. 

Mr.  Mitchell:  Fox  determined  whether  to  waive 
its  right  to  prior  availability  is  all  there  is  to  it. 
They  bought  a  prior  availability  and  they  could 
waive  the  right  if  they  wanted  to. 

Q.  (By  Mr.  Corinblit)  :  Take  the  court's  ques- 
tion first,  when  Fox  had  the  picture,  Fox  was  the 
company  that  decided  whether  or  not  the  Paradise 
would  play  that  picture  day  and  date? 
j  A.  Whether  it  had  been  Fox  or  any  theatre  that 
received  it,  it  would  be  the  same  answer,  yes.  [1137] 
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Q.     The  answer  is  "Yes"?  A.    Yes. 

Q.  As  a  matter  of  fact,  whether  or  not  Fox  got 
the  picture,  Fox  was  the  company  that  decided 
whether  or  not  Universal  was  going  to  permit  the 
Paradise  to  play  day  and  date,  isn't  that  right? 

A.  On  that  one  picture  that  they  had  been 
awarded,  yes. 

Q.  Whether  or  not  they  were  awarded  the  pic- 
ture, you  were  doing  what  Fox  wanted  you  to  do, 
not  what  Universal  wanted  to  do,  isn't  that  right? 

A.  No,  I  can't  say  that,  because  there  was  pic- 
tures that  the  Academy  had  played  on  the  same 
prior  run  availability  with. 

Q.  You  say  there  were  pictures  at  the  Academy 
that  played  day  and  date  with  the  Paradise? 

A.  I  didn't  say  the  Paradise.  I  said  the  other 
theatres. 

Q.     The  other  theatres?  A.    Yes,  sir. 

Q.  But  I  am  talking  about  the  Paradise,  whether 
or  not  the  Academy  got  the  picture,  it  was  Fox 
West  Coast  that  was  telling  Universal  whether  or 
not  the  Paradise  would  be  permitted  to  play  day 
and  date  with  the  Academy. 

Mr.  Mitchell:  Objected  to  as  having  been  asked 
and  answered.  [1138] 

The  Court:  Overruled.  He  hasn't  answered.  He 
answered  a  question,  but  he  did  not  answer  that 
question. 

Mr.  Mitchell:    I  think  he  answered  it. 

The  Witness:    Would  you  repeat  it? 
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The  Court :    Read  the  question. 
(Question  read.) 

The  Witness:  If  that  is  the  way  you  want  to 
look  at  it,  yes. 

Mr.  Corinblit:    No  further  questions.  [1139] 

Cross  Examination 

Q.  (By  Mr.  Mitchell) :  "When  you  offered  pic- 
tures after  you  started  bidding  again  in  1950,  how 
many  7-day  runs  did  you  offer  on  the  bid? 

A.    One. 

The  Court:  Are  you  talking  about  this  particu- 
lar area? 

Mr.  Mitchell:  Yes,  in  this  area,  in  this  Ingle- 
wood-Westchester  area. 

Q.  (By  Mr.  Mitchell) :  You  offered  one  pic- 
ture 7-day  run  on  a  bid?  A.    Right. 

Q.  And  then  what  priority  of  availability  did 
you  give  to  the  winning  theatre? 

A.  He  had  no  priority  to  the  one  that  had  the 
priority  and  the  next  availability  was  14  days. 

Q.  I  understand,  but  the  one  that  won  the  bid 
over  what  theatres  did  he  have  the  right  to  prevent 
others  playing 

A.    All  of  them  in  that  area. 

Q.  You  mean  if  the  Paradise  won  the  bid  then 
if  he  wanted  to  he  could  prevent  the  La  Tijera,  the 
Fox  Inglewood,  the  Fifth  Avenue,  the  Academy,  the 
Souths] de,  from  playing  day  and  date? 

A.     That  is  true. 
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Q.     Or  he  could  upon  request  waive  that  right? 

A.     That  is  right.   [1140] 

Q.  Now,  was  that  a  right  that  was  special  for 
Fox  West  Coast  or  did  others  have  it? 

A.     Everyone  had  the  same  right. 

Q.  Marco  Wolff  running  the  Southside,  he  had 
it?  A.     He  had  the  same  right. 

Q.  Marco  Wolff  running  the  Paradise,  did  he 
have  it  ?  A.     The  same  right. 

Q.  United  Artists  running  the  United  Artists 
Theatre  if  it  won  the  bid  it  had  the  same  right  ? 

A.     Same  right. 

Q.  And  Fox  West  Coast  running  the  Fifth 
Avenue,  the  Academy  and  the  Fox  Inglewood  had 
the  same  right?  A.    Had  the  same  right. 

Q.  All  right.  Now,  suppose  that  Marco  Wolff  at 
the  Southside  won  the  bid,  giving  him  the  priority 
of  run A.    Yes,  sir. 

Q.  Would  you  consult  Fox  West  Coast  as  to 
whether  you  could  sell  another  run  in  the  area? 

A.     Certainly  not. 

Q.  Would  you  consult  Marco  Wolff  as  to 
whether  you  could  sell  another  run  in  the  area? 

A.  If  someone  had  asked  if  they  could  play  the 
picture  on  the  same  date  then  we  would  have  to  re- 
ceive the  permission  from  Marco  Wolff. 

Q.  If  United  Artists  Theatre  had  won  the  bid 
it  then  [1141]  got  priority  of  run  over  all  the  other 
theatres  in  that  area?  A.     That  is  right. 

Q.     If  you  wanted  to  sell  a  day  and  date  run  to 
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another  theatre,  say,  the  Paradise  or  the  Southside, 

would  you  consult  Fox  West  Coast? 

A.  I  would  consult  United  Artists  who  had 
won  the  bid. 

Q.  If  the  La  Tijera,  Mr.  Kupper's  theatre,  won 
the  bid  would  you  give  him  a  priority  of  run  over 
the  Paradise  and  the  Southside  and  the  Fox  West 
Coast  Theatres?  A.     Everyone. 

Q.  What  if  you  wanted  to  try  to  sell  another  run 
in  the  area,  say  to  the  Southside? 

A.     Then  we  would  have  to  consult  Mr.  Kupper. 

Q.     Would  you  consult  Fox- West  Coast? 

A.    No. 

Q.  You  made  a  statement  to  Mr.  Corinblit  that 
might  be  interpreted  as  meaning  whenever  you 
wanted  to  play  a  second  run  in  the  area  you  go  ask 
Fox- West  Coast. 

A.     Only  if  Fox- West  Coast  had  won  the  picture. 

Q.  Now,  you  say  that  when  this  gentleman  that 
went  through  your  files  out  there  destroying  rec- 
ords— you  say  he  left  some  of  them? 

A.     That  is  true. 

Q.  Among  some  of  the  records  that  he  left  for 
you  did  he  [1142]  leave  the  contract  record  with 
respect  to  the  Inglewood- Westchester  area? 

A.  My  understanding  is  that  most  all  the  con- 
tracts were  left  intact. 

Q.  All  right.  Now,  I  have  handed  you  a  file 
there  of  contracts,  starting  back  in  September,  1949. 

A.    Yes,  sir. 

Q.    At  this  time  you  have  testified  that  Universal 
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was  not  offering  their  pictures  for  bid  but  was  nego- 
tiating with  all  of  the  theatres  in  the  area  to  see 
which  one  would  give  you  the  most  money  for  your 
pictures?  A.     That  is  right. 

Q.  Is  there  anything — let  us  take  the  first  con- 
tract, Johnnie  Stool  Pigeon  and  Abbott  and  Costello 
Meet  The  Killer.  They  were  apparently  sold  to- 
gether. A.    Yes,  sir. 

Q.  Is  there  anything  there  that  indicates  to 
what  theatres  that  picture  was  sold? 

A.  Yes.  The  picture  was  sold  to  the  La  Tijera 
and  Imperial  Theatres  on  7-day  availability. 

Q.  Is  there  anything  that  indicates  whether  or 
not  it  was  sold  on  a  bid? 

A.     I  am  satisfied  that 

The  Court:  That  is  not  the  question.  The  ques- 
tion is,  is  there  anything  there  to  indicate  that. 

The  Witness:    All  right,  yes. 

Q.     (By  Mr.  Mitchell)  :  What  indication  is  there? 

A.  The  indication  is  when  a  picture,  whether 
this  picture  or  any  other  picture,  is  awarded  on  a 
bid  the  terms  prevail — no  adjustment  can  be  made. 

In  looking  at  this  I  see  that  there  is  a  form  which 
we  call  A.E.  97  whereby  the  terms  were  changed 
from  the  original  terms  in  this  deal. 

Mr.  Corinblit:  I  will  object  to  that  and  move  to 
strike  the  answer  as  being  non-responsive  to  the 
question. 

The  witness  testified  clearly  now  that  there  was 
no  bidding  at  this  time  and  this  is  simply  conclu- 
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sions  in  his  own  mind.    I  think  it  is  non-responsive 

to  the  question. 

The  Court:  He  says  there  is  some  indication 
and  he  has  the  right  to  point  out  the  indication. 

Mr.  Mitchell:  He  agrees  there  was  no  bidding  at 
this  time. 

The  Witness :    No  bidding. 

Q.  (By  Mr.  Mitchell)  :  And  these  pictures  were 
awarded  by  negotiation?  A.     That  is  true. 

Q.     Then  the  next  picture  in  September,  1949? 

A.    Yes. 

Q.  The  name  of  the  picture  is,  Yes,  That's  My 
Baby.  A.    Yes,   sir.    [1144] 

Q.  To  what  theatres  were  those  pictures 
awarded  ? 

A.  Yes,  Sir,  That's  My  Baby  was  also  sold  to 
the  Imperial  and  La  Tijera. 

Q.  All  right.  The  next  picture  is  Blue  Lagoon. 
To  what  theatres  was  that  licensed'? 

A.    Blue  Lagoon  was  sold  to  the  La  Tijera. 

Q.    And  the  Imperial  also? 

A.  I  don't  believe  so — wait  a  minute.  I  couldn't 
say,  Mr.  Mitchell,  because  there  is  no  La  Tijera 
contract  here. 

Q.    You  mean  there  is  no  La  Tijera  contract? 

A.  No  La  Tijera  contract.  There  is  an  Impe- 
rial contract  which  on  the  recommendation  for  the 
Imperial  contract  referred  to  the  La  Tijera  con- 
tract— recommend  of  the  same  date. 

Q.  That  indicated  that  the  La  Tijera  was  also 
sold? 
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A.  That  would  indicate  that  the  picture  was 
sold  to  the  La  Tijera  and  Imperial. 

Q.  All  right.  Now,  the  next  picture  is  Arctic 
Manhunt.  The  contract  is  dated  October  19,  1949.  To 
what  theatre  was  that  picture  licensed? 

A.  The  picture  was  licensed  to  the  Academy 
Theatre  on  the  7-day  availability. 

Q.  All  right.  Let  us  take  the  next  one.  Sword 
in  the  Desert.  [1145]  A.    Yes,  sir. 

Q.  Contract  dated  October  24,  1941.  To  what  the- 
atre was  that  contract  licensed — ^theatre  licensed? 

A.  That  was  sold  to  the  Southside  and  the 
Academy. 

Q.  All  right.  The  next  picture  is  The  Gal  Who 
Took  the  West.  The  contract  is  dated  October  27, 
1949.  To  what  theatre  was  that  picture  sold  ? 

A.  Again  there  is  only  one  contract  for  the  Im- 
perial Theatre.  Nothing  for  the  La  Tijera  but  the 
recommendation  states  refer  to  the  La  Tijera  which 
would  lead  me  to  believe  that  the  picture  played 
both  theatres,  the  La  Tijera  and  Imperial.  [1146] 

Q.  All  right.  Then  the  next  picture,  by  contract 
dated  November  10,  1949,  is  Abandoned  Woman. 
To  what  theatre  was  that  picture  licensed? 

A.     That  picture  was  sold  to  the  Fox  Theatre. 

Q.  The  next  picture  is  Christopher  Columbus, 
by  contract  dated  November  19,  1949.  To  what  thea- 
tre was  that  picture  licensed? 

A.     United  Artists  Theatre  in  Inglewood. 

Q.     And  the  next  picture  is  the  Story  of  Molly  X, 
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by  contract  dated  December  1,  1949.  To  what  theatre 

was  that  licensed? 

A.     That  was  licensed  to  United  Artists  Theatre. 

Q.  The  next  picture  is  entitled  Bagdad,  by  con- 
tract dated  January  6,  1950.  To  what  theatre  was 
that  picture  licensed,  or  theatres'? 

A.    Imperial  and  La  Tijera. 

Q.  The  next  picture  is  entitled  Undertow,  by 
contract  dated  January  19,  1950.  To  what  theatre 
was  that  picture  licensed? 

A.     To  the  Academy  Theatre. 

Q.  The  next  picture  is  entitled  South  Sea  Sin- 
ner, by  contract  dated  January  30,  1950.  To  what 
theatres  was  that  picture  licensed? 

A.  South  Sea  Sinner,  La  Tijera  and  Imperial 
Theatres  on  the  7  day  availability.  [1147] 

Q.  The  next  picture  is  entitled  Free  For  All,  by 
contract  dated  January  8,  1950.  To  what  theatres 
was  that  picture  licensed? 

A.     To  the  Imperial  Theatre. 

Q.    How  about  the  La  Tijera? 

A.  I  don't  believe  so.  Nothing  to  indicate  that  it 
was. 

Q.  The  next  picture  is  Woman  in  Hiding,  by 
contract  dated  February  8,  1950.  To  what  theatre  or 
theatres  was  that  licensed? 

A.    Imperial  and  La  Tijera. 

Q.  Both  those  theatres  were  operated  by  Bill 
Kupper?  A.     That  is  correct. 

Q.    The  next  picture  is  The  Rugged  O'Riordans, 
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by  contract  dated  February  10,  1950.  To  what  thea- 
tre or  theatres  was  that  licensed? 

A.     The  Academy  Theatre,  Inglewood. 

Q.  The  next  picture  is  Borderline,  by  contract 
dated  February  21,  1950.  To  what  theatre  was  that 
sold? 

A.  Borderline  was  sold  to  the  United  Artists 
and  the  La  Tijera. 

Q.  The  next  picture  is  entitled  Francis,  by  con- 
tract dated  March  13,  1950.  To  what  theatres  was 
that  sold? 

A.  It  was  sold  to  the  Academy  Theatre  and  the 
Southside. 

Q.  The  next  picture  is  Outside  the  Wall,  by  con- 
tract [1148]  dated  March  24,  1950.  To  what  thea- 
tres was  that  picture  sold? 

A.  The  picture  was  sold  to  the  Imperial  and  La 
Tijera. 

Q.  Now,  the  next  picture  is  One  Way  Street,  by 
contract  dated  May  1,  1950.  To  what  theatres  was 
that  picture  licensed?  A.     I  don't  have  that. 

Q.  Here  they  are.  I  will  take  the  others  away  so 
you  won't  get  them  mixed  up. 

A.  One  Way  Street  was  sold  to  the  La  Tijera 
and  Imperial. 

Q.     Still  by  negotiations?  A.     That's  right. 

Q.  The  next  picture,  I  Was  a  Shoplifter,  by 
contract  dated  May  12,  1950.  To  what  theatre  was 
that  picture  licensed  ? 

A.     That  was  sold  to  the  Academy  Theatre. 

Q.     The   next   picture    is    entitled    Tight    Little 
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Island,  by  contract  dated  May  29,  1950.  To  what 

theatre?  A.     Sold  to  the  La  Tijera. 

Q.  All  right.  Now,  the  next  picture  is  Comanche 
Territory,  by  contract  dated  May  29,  1950.  I  would 
like  you  to  look  at  that  and  tell  me  whether  or  not 
there  is  some  indication  on  that  as  to  how  you  li- 
censed that  picture? 

A.  In  my  recommendation  on  the  contract,  which 
is  information  that  was  taken  off  the  bid  data 

Q.     Just  what  does  it  say?  Read  it. 

A.  It  says  ''Bid  first  run  Inglewood,  Comanche 
Territory,  awarded  to  the  La  Tijera  Theatre  by 
Mr.  Blake,  phone  May  18,  1950.  Refer  to  bid  data 
on  same  date." 

Q.  Does  that  indicate  how  you  licensed  that 
picture  ? 

A.    Yes,  sir.  It  was  awarded  on  bidding. 

Q.  That  is  the  first  picture  of  those  we  have 
gone  over  on  which  you  had  bidding? 

A.     That's  right. 

Q.  This  was  long  before  there  was  any  Para- 
dise? A.     That's  right. 

Q.  The  next  picture  is  Sierra,  by  contract  dated 
June  6,  1950.  Will  you  tell  me  what  your  records 
show  with  respect  to  that  picture? 

A.     My  records  show  that 

Q.    Just  read  it. 

A.  "All  bids  Sierra  first  run  Inglewood  rejected. 
Negotiated  deal  with  the  Fifth  Avenue  for  7  days 
scale  with  a  minimum  of  30  per  cent.  Deal  dis- 
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cussed  with  Mr.  Rose  before  approving.  Refer  to 

bid  data  June  5,  1950." 

Q.  The  next  picture  is  Spy  Hunt,  by  contract 
dated  June  8,  1950.  What  does  your  record  show? 
Just  read  it. 

A.  ''Bid  first  run  Inglewood  Spy  Hunt,  awarded 
to  Academy  Theatre  by  Mr.  Rose,  phone  June  8. 
Refer  to  bid  data  June  7,  1950."  [1150] 

Q.    You  are  still  bidding  ?  A.    Yes,  sir. 

Q.  The  next  picture  is  Peggy,  by  contract  dated 
June  21,  1950.  Tell  me  what  your  record  shows  on 
that  picture. 

A.  "First  run  bids  Inglewood  Peggy  awarded  to 
Imperial  Theatre  by  Mr.  Blake,  June  20,  1950.  Re- 
fer to  bid  data  on  same  date." 

Q.  Does  it  show  any  other  theatre  also  playing 
that  picture  on  the  7  day  availability? 

A.  Yes,  sir.  It  also  was  sold  on  the  same  avail- 
ability to  the  La  Tijera,  and  the  recommendation 
reads:  "Bid  first  run  Inglewood  on  Peggy,  was 
awarded  to  the  Imperial  Theatre.  Mr.  Kupper  will 
play  the  picture  day  and  date  in  the  La  Tijera. 
Negotiated  a  deal  with  him  securing  35  per  cent." 

Q.  This  is  one  of  those  instances  where  you  got 
somebody  else's  permission? 

A.    Where  I  got  the  permission  of  Mr.  Kupper. 

Q.     The  very  same  man  who  had  the  other  run? 

A.    Yes. 

Q.  The  next  picture,  Curtain  Call  at  Cactus 
Creek,  by  contract  July  5,  1950.  What  do  your  rec- 
ords show? 
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A.  The  record  states  ^'Bid  first  run  Inglewood, 
Curtain  Call  at  Cactus  Creek,  awarded  to  La  Tijera 
Theatre  by  Mr.  Rose,  July  5,  1950.  Refer  to  the  bid 
data  July  3,  1950." 

Q.  Does  it  also  show  that  the  Imperial  played 
day  and  [1151]  date? 

A.  Yes,  sir,  and  the  recommendation  is,  "Impe- 
rial first  run  bid  Inglewood,  Curtain  Call  at  Cactus 
Creek  was  awarded  to  La  Tijera  Theatre,  and  nego- 
tiated deal  with  the  Imperial  to  play  day  and  date.'' 

Q.  All  right.  The  next  picture  is  Winchester  .73, 
by  contract  dated  July  27,  1950. 

A.  It  says  "Bids  awarded  to  the  Academy  Thea- 
tre Inglewood  by  Mr.  Rose,  July  20,  1950.  Refer  to 
bid  data  the  same  date." 

Q.  Does  it  show  any  other  theatre  playing  the 
picture  day  and  date? 

A.  Yes,  sir.  It  played  the  Southside  Theatre  and 
the  recommendation  states  "Sold  Winchester  .73  at 
35  per  cent,  same  terms  as  Francis." 

Q.  Is  this  one  of  those  instances  where  you  were 
able  to  get  the  agreement  of  Fox  West  Coast  to  per- 
mit another  theatre  to  play  day  and  date  ? 

A.     That  is  true. 

Q.     That  is,  they  waived  their  priority  of  run? 

A.    That  is  true. 

Q.  The  next  picture  is  Adam  and  Evalyn,  by 
contract  dated  August  8,  1950.  What  does  your  rec- 
ord show? 

A.  The  record  shows  that  this  picture  was  sold 
to  the  Academy,  "Sold  Adam  and  Evalyn  to  the 
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Academy  Theatre  7  days,  [1152]  $400,  and  will  be 
used  as  a  second  feature.  We  previously  sold  One 
Woman's  Story  7  days,  $300. 

Q.  The  next  picture  is  Foreign  Legion,  by  con- 
tract dated  August  11,  1950.  What  do  your  records 
show? 

A.  The  records  state  *'Bid  for  the  7  day  avail- 
ability Inglewood,  Abbott  and  Costello  in  Foreign 
Legion,  was  awarded  to  the  Academy  Theatre  by 
Mr.  Rose  August  3,  1950.  However,  after  picture 
had  been  awarded,  Mr.  Kupper  of  the  La  Tijera 
Theatre  talked  with  Fox  West  Coast  and  informed 
them  that  he  had  no  picture  to  book  on  this  avail- 
ability, and  they  in  turn  agreed  to  give  him  this 
picture  at  the  same  terms  the  picture  was  awarded 
to  them." 

Q.     So  what  theatre  played  the  picture  ? 

A.     The  picture  played  the  La  Tijera. 

Q.  The  next  picture  Astonished  Heart,  by  con- 
tract dated  August  24,  1950. 

By  this  time  the  Paradise  is  coming  into  being. 
What  do  your  records  show? 

A.  My  record  shows  on  the  recommendation, 
*  ^Booked  Astonished  Heart  to  play  first  run  Ingle- 
wood at  established  percentage  sliding  scale." 

Q.    At  what  theatre? 

A.     At  the  Fifth  Avenue. 

Q.     Does  it  show  anything  about  bids  or  no  bids? 

A.  It  doesn't  show  that,  and  it  happens  to  be 
that  [1153]  The  Astonished  Heart  was  one  of  our 
J.  Arthur  Rank  English  pictures,  which  most  thea- 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      927 

(Testimony  of  Lawrence  W.  Marriott.) 
tres  tried  to  evade  and  not  play.  Mr.  Rank  doesn't 
like  that,  either.  So  in  a  case  like  that,  I  presume  I 
would  say  99  per  cent  I  am  right  that  there  was  no 
])id,  so  we  negotiated  a  deal  for  the  best  we  could 
and  we  accepted  the  Fifth  Avenue. 

Q.  The  next  picture  is  Desert  Hawk,  a  contract 
dated  August  25,  1950.  What  does  your  record  show 
about  Desert  Hawk? 

A.  Recommendation  states,  "Bid  first  run  Ingle- 
wood  Desert  Hawk  awarded  to  the  Paradise  Thea- 
tre by  Mr.  Blake  over  the  phone,  August  24,  1950. 
We  accept  a  percentage  in  lieu  of  the  flat  rental. 
Refer  to  bid  data  August  24,  1950." 

Q.  Was  that  picture  licensed  to  any  other  thea- 
tre? 

A.    It  was  also  licensed  to  the  Imperial  Theatre. 

Q.    What  does  your  record  show? 

A.  The  record  shows  "Desert  Hawk  was  awarded 
to  the  Paradise  Theatre  first  run  Inglewood,  and 
on  the  Paradise  bid  they  only  requested  clearance 
over  the  Loyola  and  La  Tijera  Theatres,  and  these 
were  the  only  two  theatres  they  requested  clearance 
over.  I  negotiated  a  deal  with  the  Imperial  Theatre 
securing  $1,250  for  7  days." 

Q.  This  was  at  a  time  when  Marco  Wolff  did 
some  bidding  for  the  Paradise,  right? 

A.     I  am  satisfied— yes,  that  is  true.  [1154] 

Q.     This  is  in  August  1950? 

A.    He  signed  the  contract. 

Q.    Marco  did  ? 

A.     Marco  signed  the  contract. 
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Q.  The  next  picture  is  Louisa,  by  contract  dated 
September  7,  1950.  What  do  your  records  show  ? 

A.  "Louisa,  bid  for  first  run  Inglewood  on 
Louisa  awarded  to  the  Lnperial  Theatre  by  Mr. 
Blake  over  the  phone  September  7,  1950.  Refer  to 
bid  data  from  same  date." 

The  picture  also  played  the  La  Tijera  and  the  bid 
data  states,  the  recommendation  states,  "First  run 
bids  to  Louisa  for  Inglewood  was  awarded  to  the 
Imperial  Theatre.  Negotiated  a  deal  with  the  La 
Tijera  Theatre  to  play  day  and  date  with  the  Im- 
perial." [1155] 

Q.  All  right.  The  next  picture  is  Saddle  Tramp 
by  contract  dated  September  21, 1950.  What  do  your 
records  show? 

A.  Saddle  Tramp.  The  recommendation  states: 
^'Bid  first  run  Inglewood.  Saddle  Tramp  awarded 
the  Academy  Theatre  by  Mr.  Rose  over  the  phone 
September  21,  1950.  Refer  to  bid  data  dated  Sep- 
tember 20,  1950." 

Mr.  Corinblit:  May  I  have  the  dates  again, 
please  ? 

The  Witness:  Awarded  by  Mr.  Rose  over  the 
phone  September  21,  1950.  Refer  to  bid  data  Sep- 
tember 20th. 

Q.  (By  Mr.  Mitchell)  :  All  right.  The  next  pic- 
ture is  Shakedown  by  contract  dated  October  2, 
1950. 

A.  Shakedown.  The  recommendation  states: 
"First  run  bid  Inglewood.  Shakedown  awarded  to 
the  La  Tijera  Theatre,  Los  Angeles,  by  Mr.  Rose 
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September  29,  1950.  Refer  to  bid  data  dated  Sep- 
tember 28,  1950." 

Q.  All  right.  Does  the  La  Tijera  Theatre — did 
the  La  Tijera  Theatre  let  another  theatre  play  day 
and  date? 

A.  It  played  it  day  and  date  with  the  Lnperial. 
The  recommendation  states:  ''We  awarded  bid — " 
I  am  sorry,  this  is  another  recommendation.  I  will 
check  it. 

There  mnst  l^e  a  typographical  error.  The  rec- 
ommendation states: 

"We  awarded  bid  for  the  14-day  availability  In- 
glewood  [1156]  on  Shakedown  to  La  Tijera  Thea- 
tre. Negotiated  deal  with  the  Imperial  to  play  day 
and  date  securing  40  per  cent." 

So  I  am  satisfied  that  it  is  a  tj^Dographical  error. 
The  14  should  be  a  7. 

Q.  When  you  say  "14-day  availability,"  you  li- 
censed on  bid  one  7-day  availability'? 

A.    That  is  right. 

Q.  And  where  you  could  you  negotiated  a  second 
7-day  availability?  A.     That  is  correct. 

Q.     Bid  you  also  license  a  14-day  availability? 

A.    That  is  true. 

Q.    How  many? 

A.  Oh,  14 — my  recollection  it  was  one — it  would 
be  two.  I  think  it  is  one. 

Q.  So  if  the  7-day  availability  played  for  7  days 
the  14  would  just  continue  on  without  clearance? 

A.     Immediately  following. 

Q.     In  these  contracts  with  respect  to  the  7-day 
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availability,  was  there  any  provision  for  clearance? 

A.     Just  priority. 

Q.     A  prior  run?  A.     That  is  right. 

Q.     No  lapse  of  time?  [1157] 

A.  No  lapse  of  time  between  the  7  and  the  next 
run. 

Q.  All  right.  The  next  picture  is  Rocking  Horse 
Winner.  The  contract  is  dated  October  3,  1950.  To 
what  theatre  was  that  awarded?  What  do  your  rec- 
ords show? 

A.     I  have  to  smile  when  I  read  this  one. 

Well,  originally  Fox  intended  to  play  Rocking 
Horse  Winner  for  a  week.  The  picture  opened  so 
poorly  that  it  was  discontinued  after  the  first  day. 
We  agreed  to  accept  $100  for  the  one  day  booking, 
which  was  the  same  rental  as  accepted  for  Aston- 
ished Heart  which  played  five  days  first  run  in  In- 
glewood  in  the  Fifth  Avenue  Theatre. 

Q.  All  right.  The  next  picture  is  Sleeping  City 
by  contract  dated  October  15,  1950.  What  do  your 
records  show? 

A.  The  recommendation  states:  ''Bid  first  run 
Inglewood.  Sleeping  City  awarded  to  the  Imperial 
Theatre  by  Mr.  Rose  over  the  phone  October  5, 
1950.  Refer  to  bid  data  October  4." 

Mr.  Corinblit:  What  theatre  was  that  awarded 
to? 

The  Witness:  Imperial.  It  also  played  the  La 
Tijera  which  recommendation  reads:  ''Bids  for 
Sleeping  City  7-day  availability  awarded  to  the  Im- 
perial Theatre  Inglewood.  Sold  day  and  date  run  in 
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the  La  Tijera  Theatre  7  days.  $600"  which  is  the 

same  rental  as  the  Imperial  Theatre. 

Q.  (By  Mr.  Mitchell) :  All  right.  The  next  pic- 
ture is  [1158]  Wyoming  Mail  by  contract  dated  Oc- 
tober 27,  1950.  What  do  your  records  show? 

A.     The  recommendation  states : 

"Bid  first  run  Inglewood  7-day  availability. 
Wyoming  Mail  awarded  to  the  Fox  Theatre  by  Mr. 
Rose  over  the  phone  October  25,  1950.  Refer  to  bid 
data  October  24,  1950." 

Q.  That  is  the  Fox  Theatre  in  downtown  Ingle- 
wood? A.     That  is  right. 

Q.  That  is  the  one  that  Fox  West  Coast  redec- 
orated or  reconstructed  ? 

A.     The  Fox  Theatre  in 

Q.    Inglewood. 

A.  Inglewood.  That  was  formerly  known  as  the 
old  Granada  Theatre,  which  was  destroyed  by  fire 
and  the  Fox  Theatre  was  a  new  theatre  built  from 
the  ground  up. 

Q.  All  right.  The  next  picture  is  Woman  on  the 
Run  by  contract  dated  November  2,  1950. 

A.  Woman  on  the  Run.  The  recommendation 
states:  "I  awarded  bid  of  Woman  on  the  Run  for 
the  7-day  availability  Inglewood  to  the  Academy 
Theatre  November  2,  1950.  Refer  to  bid  data  of 
same  day." 

And  the  picture  also  played  in  the  Southside.  The 
contract  recommendation  states: 

"Bid  first  run  Inglewood  for  Woman  on  the  Run 
awarded  [1159]  to  the  Academy  Theatre.  Fox  West 
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Coast  did  not  request  clearance  over  the  Southside 
Theatre  and  Mr.  Marriott  was  able  to  negotiate  a 
deal  with  the  Southside  Theatre  to  play  for  a  day 
and  date  run  7  days,  $400."  It  happens  to  be  this 
recommendation  was  signed  by  Foster  Blake.  I  no 
doubt  was  on  a  vacation  or  away  from  the  office. 

The  Court:  The  word  "vacation"  suggests  that 
we  should  take  a  recess  at  this  time. 

Ladies  and  gentlemen,  we  are  about  to  take  an- 
other recess  and  again  it  is  my  duty  to  admonish 
you  that  you  are  not  to  discuss  this  case  with  any- 
one; you  are  not  to  permit  anyone  to  discuss  it  to 
you  and  you  are  not  to  formulate  or  express  any 
opinion  as  to  the  rights  of  the  parties  in  this  case 
until  it  is  finally  submitted  to  you. 

With  that  admonition  we  will  now  recess  for  15 
minutes. 

(Short  recess.)  [1160] 

The  Court:  Is  it  stipulated  the  jury  is  present  in 
the  box? 

Mr.  Johnston:    Yes,  your  Honor. 

Mr.  Corinblit:    So  stipulated. 

Mr.  Mitchell :  I  think  maybe  we  can  shorten  this 
somewhat,  your  Honor.  It  gets  pretty  tedious  going 
through  these  contract  by  contract.  So  I  will  show 
Mr.  Marriott  a  compilation  taken  from  the  contract 
files  and  the  cut-off  cards  of  Universal,  and  ask  Mr. 
Marriott  if  you  have  yourself  checked  that  as  to 
correctness. 

The  Witness:    I  have. 

Q.     (By  Mr.  Mitchell)  :    Does  that  correctly  show 
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the  various  pictures  were  awarded  or  negotiated  as 

shown  by  the  records  of  Universal  ?  A.    Yes. 

Mr.  Corinblit :  Just  a  minute.  Counsel,  is  this  in- 
formation all  taken  from  the  records  that  are  here? 

Mr.  Mitchell :  Yes,  the  cut-off  cards  and  the  con- 
tracts. 

Mr.  Corinblit:  The  cut-off  cards  and  the  con- 
tracts ? 

Mr.  Mitchell:    Yes. 

Mr.  Corinblit:  The  fact  as  to  whether  a  picture 
was  awarded  by  bidding  or  negotiated  would  come, 
then,  from  the  records  or  from  the  cut-off  cards, 
too?  [1161] 

Mr.  Mitchell :  That  would  come  from  the  contract 
records. 

Mr.  Corinblit :    The  contract  records  ? 

Mr.  Mitchell:    Yes. 

The  Witness :    The  contract  records. 

Mr.  Mitchell:  I  don't  believe  that  shows  on  the 
cut-off  cards,  does  it? 

The  Witness:    No. 

Mr.  Mitchell:  Mr.  Corinblit,  answering  your 
question,  there  are  a  few  instances  where  a  day  and 
date  run  did  not  show  in  the  contract  material,  but 
where  it  showed  up  on  the  cut-off  cards  as  having 
played  along  with  a  bid  picture,  so  we  put  in  the 
word  negotiated,  because  obviously  it  was  not  bid. 
It  was  negotiated  day  and  date. 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  I  will  offer  the  document  which 
the  witness  has  just  identified. 
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Mr.  Corinblit:    No  objection,  your  Honor. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:  Is  that  Universars  exhibit,  Mr. 
Mitchell? 

Mr.  Mitchell:    Yes,  it  is.  I'm  sorry. 

Mr.  Corinblit :    What  number  will  that  be  ? 

The  Clerk :    Is  this  a  new  number  ? 

Mr.  Mitchell:    It  is  a  new  number.  [1162] 

The  Clerk :    Universal  G-1. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Universal's  Exhibit  G-1.) 

Mr.  Mitchell:  I  think,  if  I  may,  your  Honor,  I 
can  read  what  is  on  here  faster  than  doing  it  by 
question  and  answer,  if  that  is  satisfactory  to  you, 
to  read  the  exhibit  to  the  jury. 

We  had  proceeded  as  far  as  November  2,  1950, 
with  the  picture  Woman  on  the  Run,  and  I  will  read 
these  pictures  rapidly  just  for  the  purpose  of  indi- 
cating to  you  how  they  were  licensed  and  to  what 
theatres.  [1163] 

Q.  (By  Mr.  Mitchell)  :  Deported.  November  15, 
1950.  Academy  on  bid.  Southside  negotiated. 

Kansas  Raider.  November  26,  1950.  La  Tijera  on 
bid.  Imperial  negotiated. 

The  Milkman.  November  30,  1956 — I  mean  1950. 
That  is  a  clerical  error  in  the  exhibit.  Both  pictures 
negotiated,  one  to  the  La  Tijera — I  mean  the  pic- 
ture negotiated  to  two  theatres,  one  to  the  La  Tijera 
and  one  to  the  Imperial. 

Maybe  you  had  better  look  at  that  contract.  Is 
there  any  explanation  why  those  pictures  were  nego- 
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tiated  rather  than  bid ?  A.    What  is  the  title? 

Q.  The  Milkman,  November  30th.  I  think  I  have 
it  here. 

(Handing  docmnent  to  the  witness.) 

A.  The  Milkman:  The  contract  recommendation 
states:  ''Refer  to  the  Imperial  Theatre  Inglewood 
contract  recommendation  of  same  date." 

Q.     That  seems  to  be  missing? 

A.     It  seems  to  be  missing. 

Q.  All  right.  The  next  picture  Undercover  Girl 
by  contract  dated  December  18,  1950.  La  Tijera 
awarded  by  bidding. 

Mystery  Sub  by  contract  dated  December  22, 
1950.  United  Artists.  All  bids  rejected  and  nego- 
tiated also  to  [1164]  Imperial  negotiated. 

The  next  picture  is  Frenchie  by  contract  Decem- 
ber 28,  1950.  All  bids  rejected.  Negotiated  to  La 
Tijera  and  the  Imperial. 

The  next  picture  is  Harvey  by  contract  dated 
February  1,  1951.  Academy  awarded  by  bidding. 
Southside  negotiated. 

The  next  picture  Under  the  Gun  by  contract 
dated  February  20,  1951.  No  bids  received.  Nego- 
tiated to  La  Tijera,  Imperial  and  United  Artists 
Theatre. 

Operation  Disaster  by  contract  dated  February 
23,  1951.  No  bids  received.  Negotiated  to  the  Fifth 
Avenue. 

Tomahawk  by  contract  dated  March  2,  1951. 
Academy  awarded  by  bidding. 

Bedtime  For  Bonzo  by  contract  dated  March  27, 
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1951.  No  bids  received.  Awarded  to  the  Academy  by 

negotiation. 

Target  Unknown  by  contract  dated  April  2,  1951. 
Academy  awarded  by  bidding.  Southside  nego- 
tiated. 

Meet  the  Invisible  Man  by  contract  dated  April 
6,  1951.  United  Artists  awarded  by  bidding. 

The  Groom  Wore  Spurs  by  contract  dated  April 
20,  1951.  Academy  awarded  by  bidding.  Southside 
negotiated. 

Up  Front  by  contract  dated  April  27,  1951. 
Academy  awarded  by  bidding. 

Ma  &  Pa  Kettle  Back  on  the  Farm  by  contract 
dated  May  11,  1951.  No  bids  received.  Negotiated  to 
the  La  Tijera.  [1165] 

Now,  I  would  like  you,  Mr.  Marriott,  to  examine 
the  contract  data  on  that  picture  and  read  to  the 
juiy  what  your  record  shows  with  respect  thereto. 

A.  Ma  &  Pa  Kettle — we  did  not  receive  any  bids 
first  run  Inglewood  7-day  availability.  Ma  &  Pa 
Kettle  Back  on  the  Farm  negotiated  a  deal  with  all 
theatres  in  this  area.  [1166] 

O.  (By  Mr.  Mitchell)  :  When  you  say  that,  you 
mean  tried  to  negotiate  a  deal? 

A.  Tried  to  negotiate  a  deal.  In  other  words,  I 
contacted  all  and  all  were  booked  on  this  avail- 
ability. 

Q.     All  were  booked  on  this  availability? 

A.  With  the  exception  of  the  Paradise  and  La 
Tijera  Theatre.  Our  best  offer  from  the  Paradise 
Theatre  was  $500  against  35  per  cent,  less  second 
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feature.  Our  offer  in  the  La  Tijera  Theatre  was 
$630  against  35  per  cent,  less  second  feature.  We 
accepted  the  latter.  "Refer  to  bid  data  dated  May 
4,  1951." 

Q.  That  was  an  occasion  when  you  negotiated 
with  the  La  Tijera  and  the  Paradise? 

A.     That  is  true. 

Mr.  Mitchell :  The  next  picture  shown  on  Exhibit 
Universal  G-1  is  ''Double  Crossbones,  by  contract 
dated  May  15,  1951,  Fifth  Avenue  (awarded  by  bid- 
ding.) La  Tijera  (negotiated)." 

The  next  one  is  Air  Cadet,  ''by  contract  dated 
May  18,  1951,  Academy  (awarded  by  bidding)." 

The  next  one  is  Smuggler's  Island,  "contract 
dated  May  25,  1951,  all  bids  rejected.  Negotiated 
with  L^nited  Artists  and  La  Tijera.  Pictures 
awarded  by  negotiation." 

Fat  Man,  "by  contract  dated  June  4,  1951,  La 
Tijera  awarded  by  bid.  Southside  negotiated." 

Katie  Did  It,  La  Tijera,  awarded  by  bid.  South- 
side  negotiated. 

Apache  Drums,  June  22,  1951,  Academy,  awarded 
by  bid.  Southside  negotiated. 

Hollywood  Story,  June  22,  1951,  Academy, 
awarded  by  bid. 

Prince  Who  Was  a  Thief,  July  3,  1951,  La  Tijera 
awarded  by  bidding.  Fifth  Avenue  awarded  by  bid- 
ding. 

Q.  (By  Mr.  Mitchell):  I  will  ask  you  to  look 
at  your  contract  record  on  that  picture,  Mr.  Mar- 
riott, and  read  to  the  jury  what  the  record  shows. 
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A.  Prince  Was  a  Thief.  Refer  to  bid  data  dated 
July  3,  1951,  at  which  time  we  awarded  Prince  Was 
a  Thief  to  the  La  Tijera  and  Fifth  Avenue  Thea- 
tres to  play  day  and  date,  since  neither  theatre  re- 
quested clearance.  Refer  to  bid  data  dated  July  3, 
1951. 

Q.  This  was,  then,  an  occasion  when  you  didn't 
have  to  get  a  waiver  of  prior  availability  or  clear- 
ance, as  you  call  it  there?  A.     That's  right. 

Q.  Again,  was  there  really  any  clearance  in  the 
sense  of  an  interval  of  time  elapsing"? 

A.  No.  It  was  day  and  date.  Both  had  the  same 
run  on  the  same  playing  date. 

Q.    Well,  I  mean— all  right.  [1168] 

Mr.  Mitchell:  Reading  further  from  Universal 
Exhibit  G-1,  the  next  picture  is  Coming  Round  the 
Mountain,  July  24,  1951,  all  bids  rejected.  Academy 
negotiated. 

The  next  one  is  Renegade,  August  1,  1951.  No 
bids  received.  La  Tijera  negotiated. 

The  next  one.  Cattle  Drive,  dated  July  6,  1951, 
La  Tijera  awarded  by  bid. 

The  next  one  is  Magnet,  dated  August  14,  1951, 
no  bids  received.  Awarded  to  Fifth  Avenue  by  ne- 
gotiation. 

Iron  Man,  August  23,  1951.  All  bids  rejected. 
Picture  to  United  Artists  by  negotiation;  also  to 
La  Tijera  by  negotiation. 

Francis  Goes  to  the  Races,  August  28,  1951.  La 
Tijera,  awarded  by  bid.  Century  Drive-In,  awarded 
by  bid. 
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Little  Egypt,  September  17,  1951.  La  Tijera, 
awarded  by  bid.  Southside,  awarded  by  bid. 

That  concludes  all  of  the  pictures  on  the  exhibit. 

Q.  When  you  awarded  a  picture  to  a  theatre 
which  had  bid  the  highest,  and  the  matter  of  a  sec- 
ond 7  day  run  was  under  consideration,  did  you  go 
out  and  solicit  a  second  7  day  run,  or  did  you  wait 
for  somebody  to  come  to  you? 

A.  We  waited  until  someone  come  to  us,  because 
when  you  notify  the  one  who  had  been  awarded  the 
picture  to  the  ones  who  didn't  get  it,  it  was  known 
who  had  the  picture,  and  anyone  desiring  the  pic- 
ture would  contact  us.  [1169] 

The  Court :    May  I  ask  a  question  ? 

Mr.  Mitchell :    Yes,  sir. 

The  Court:  When  you  had  bids  from  different 
people  and  you  accepted  one  of  those  bids,  did  you 
send  a  notice  to  the  others? 

The  Witness:    Yes,  sir. 

The  Court :    As  to  who  had  the  bid  ? 

The  Witness :  As  to  who  the  picture  was  awarded 
to. 

The  Court:  Invariably  you  notified  the  other 
parties  ? 

The  Witness :  Yes,  sir,  at  the  same  time  we  noti- 
fied the  one  who  had  been  awarded  the  picture. 

The  Court :  You  only  send  those  notices  to  those 
who  have  bid.  You  don't  sent  it  to  anyone  who 
didn't  bid? 

The  Witness:    No. 

The  Court :    Just  the  ones  that  had  sent  in  bids  ? 
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The  Witness:    The  ones  we  received  a  bid  from. 

Q.  (By  Mr.  Mitchell) :  So  everyone  who  has 
bid  a  picture  knows  the  result? 

A.     That's  right. 

Q.  If  they  need  a  picture  of  Universal's  and 
want  to  try  and  get  a  day  and  date  run,  what  do 
they  do  ?  A.     Contact  me. 

Q.     They  contact  you?  A.    Yes,  sir.  [1170] 

Q.  Who  is  it  contacts  the  winning  bidder  to  see 
if  he  will  waive  priority  of  availability? 

A.     I  do. 

Q.  You  see  if  you  can  get  him  to  waive  that  and 
let  you  sell  another  run  in  the  area? 

A.     That  is  true. 

Q.  Do  you  ever  sell  more  than  two  7  day  runs 
in  this  area?  A.     I  think  we  have. 

Q.  I  guess  maybe  this  exhibit  shows  one  occa- 
sion. 

A.     I  don't  know,  but  I  think  we  have. 

Q.  I  have  here  a  document  which  the  plaintiff 
has  marked  for  identification,  a  form  of  bid  letter, 
dated  October  16,  1950,  from  you  to  Marco  Wolff 
with  respect  to  the  Paradise  Theatre.  Is  that  the 
form  of  bid  letter  which  you  sent  out  during  this 
period  of  time  ?  A.     That  is  true. 

Q.  That  bid  letter  appears  to  be  with  respect  to 
a  certain  x)icture  by  the  name  of 

A.    Wyoming  Mail. 

Q.  Is  this  the  kind  of  a  bid  letter  that  was  sent 
out  on  all  pictures  after  you  started  bidding  in  May 
1950?  A.     That  is  true. 


il 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.      941 

(Testimony  of  Lawrence  W.  Marriott.) 

Mr.  Mitchell:  All  right.  I  will  offer  the  docu- 
ment in  evidence.  How  do  you  want  to  mark  that, 
Mr.  Corinblit?  Do  [1171]  you  want  to  keep  that  as 
a  plaintiff's  Exhibit  or  mark  it  as  one  of  Univer- 
sal's  exhibits? 

Mr.  Corinblit :  I  think  you  can  mark  it  as  one  of 
yours  and  substitute  a  copy  and  let  me  have  my 
original. 

Mr.  Mitchell:    All  right. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:    Universal 's  Exhibit  G-2. 

(The  exhibit  referred  to  was  received  in  evi- 
dence   and    marked    as    Universal 's    Exhibit 

G-2.)  [1172] 
***** 

Q.  (By  Mr.  Mitchell)  :  When  you  say  "first  run 
exhibition  in  Inglewood,  California,"  you  mean  a 
7-day  run?  A.    7-day  availability. 

Q.  And  that  is  the  first  time  you  made  pictures 
available  in  Inglewood  ?  A.    That  is  right. 

Q.  "Well,  if  a  bid,  as  it  was  on  numerous  occa- 
sions here,  were  awarded  to  the  Academy  Theatre 
and  if  the  Paradise  people  would  come  to  you  and 
ask  you  if  you  would  award  a  day  and  date  run  to 
the  Paradise  Theatre  during  this  period  of  time, 
what  would  you  do? 

A.  I  would  contact  Fox  West  Coast  to  whom  the 
picture  had  been  awarded  to. 

Q.    And  say  what? 

A.  And  tell  them  the  Paradise  had  requested 
that  they  can  use  this  picture  on  the  same  play  date 
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and  ask  them  if  I  could  contact  the  Paradise  and 

sell  it  to  them. 

Q.  And  the  same  thing  with  respect  to  the 
Soiithside  [1174]  Theatre? 

A.     The  same  thing. 

Q.  And  the  same  thing  with  respect  to  the 
United  Artists  Theatre?  A.     Same  thing. 

Q.  And  the  same  thing  with  respect  to  the  La 
Tijera  or  would  you  sell  La  Tijera  and  Paradise 
day  and  date? 

A.  Oh,  no,  no.  I  would  contact  whoever  the  pic- 
ture had  been  awarded  to. 

Mr.  Mitchell:    That  is  all. 

Redirect  Examination 

Mr.  Corinblit:  Do  you  have  any  examination, 
Mr.  Johnston? 

Mr.  Johnston:    I  have  no  questions. 

Q.  (By  Mr.  Corinblit) :  Mr.  Marriott,  would 
you  place  in  front  of  you  or  perhaps  you  have  it 
there,  a  copy  of  Defendant's  Exhibit  G-1.  Do  you 
have  a  copy  there? 

(Document  handed  to  witness.) 

Q.  Now,  on  the  first  page  of  Defendant's  Ex- 
hibit G-1,  which  covers  pictures  licensed  from  May 
1,  1950  to  August  24,  1950,  that  first  page  reveals 
that  there  was  one  picture  that  was  there — there 
was  a  picture  won  by  the  Academy  in  which  you — 
in  which  the  Southside  negotiated  it  for  the  second 
7-day  run.  That  is  the  picture  Winchester  .73. 

A.     That  is  right.  [1175] 
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Q.  Now,  let  us  get  it  clear  as  to  what  happened. 
What  happened  was  that  you  had  bidding.  The 
Academy  Avon  the  bid.  You  went  to  the  Fox  West 
Coast  and  asked  them,  "Will  you  let  me  sell  to  the 
Southside,"  and  Fox  said,  ''Okay,"  and  you  sold  to 
the  Southside.  It  that  how  it  went^  A.    No. 

Q.     Pardon  me? 

A.     No,  sir.  The  Southside  contacted  me. 

Q.    The  Southside  contacted  you? 

A.    Yes,  sir. 

Q.  And  asked  you  to  play — asked  you  to  play 
day  and  date  and  then  you  contacted  Fox  and  asked 
Fox  if  that  was  all  right  and  Fox  said  it  was  all 
right  and  then  you  played  it  day  and  date  at  the 
Southside?  A.    I  made  my  deal. 

Q.  Now,  on  the  second  page  with  respect  to  the 
picture  Woman  on  the  Run,  November  2,  1950,  the 
same  thing  happened.  The  Academy  won  the  bid. 
Southside  you  say  contacted  you  and  you  went  and 
talked  to  Fox  West  Coast.  You  asked  them  if  it  was 
all  right  with  them  if  you  negotiated  with  the 
Southside  and  they  said,  "Okay,"  and  you  went 
ahead  and  negotiated  with  the  Southside? 

A.     That  is  right.  [1176] 

Q.  And  you  did  that  with  respect  to  the  picture 
Deported?  A.    That  is  right. 

I  Q.  As  well  as  with  respect  to  any  of  the  other 
pictures  in  which  the  Academy  won  the  bid  and 
jthen  you  negotiated  with  the  Southside.  That  was 
the  regular  way  you  worked  it,  is  that  right? 
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A.     That  is  right. 

Q.  Now,  there  is  no  question  about  the  fact  that 
after — well,  both — well,  during  the  early  fall  of 
1950  as  well  as  certainly  after  April  1951,  the  Para- 
dise was  knocking  on  your  door  saying,  "Will  you 
negotiate  for  7-day  run  for  us"?  They  were  asking 
for  that?  A.     That  is  right. 

Q.     All  right.  And 

Mr.  Mitchell:     Asking  for  it  without  bidding. 

Mr.  Corinblit:  Just  a  minute,  just  a  minute.  I 
think  I  am  entitled  to  an  opportunity  to  examine 
the  witness. 

Q.  (By  Mr.  Corinblit) :  Now,  then,  Avhen,  and 
as  indicated  by  the  example  in  Up  Front,  when  they 
asked  you  to  negotiate  for  7  days  you  went  to  Fox, 
or  in  this  case  Paradise  themselves  went  to  Fox  and 
Fox  said,  "No  soap."  They  would  not  permit  the 
Paradise  to  play  day  and  date,  is  that  right? 

A.     Right. 

Q.  And  that  happened  so  far  as  you  are  con- 
cerned when  [1177]  you  asked  Fox  if  it  was  all 
right  to  let  the  Paradise  play  day  and  date  with 
the  Academy  and  they  refused,  isn't  that  right? 

A.     I  imagine  that  it  is. 

Q.  Now,  it  is  also  true — incidentally,  I  think  we 
pointed  this  out  l^efore  but  we  ought  to  do  it  again — ■ 
the  Academy  is  located  approximately  3%  miles 
from  the  Southside  and  the  Academy  is  located  ap- 
proximately 41/^  miles  from  the  Paradise. 

Now,  Universal  never  set  up  this  kind  of  system 
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— you  never  said  to  the  film  companies  in  the  areas 

— ^you  never  said  to  exliibitors,  "We  are  going  to 

sell  one  run  in  the  Academy  and  one  run  in  the 

Paradise"? 

Mr.  Mitchell:  I  don't  know  what  the  question 
is.  He  has  so  many  people  mixed  up  in  it.  It  is 
compoimd  and  extreme. 

The  Court :  I  think  we  had  better  delete  the  ques- 
tion. 

Mr.  Corinblit:     All  right,  sir. 

Q.  (By  Mr.  Corinblit) :  You  never — Universal 
acting  on  its  own  behalf  with  its  pictures  never  set 
up  a  system  whereby  it  decided  in  the  area  that  it 
would  peiTnit  the  Paradise  to  play  day  and  date 
with  the  Academy? 

A.    No,  we  had  no  such  system. 

Q.  You  always  insisted  on  getting  permission 
from  the  Academy  in  order  to  license  day  and  date 
to  the  Paradise?  [1178] 

A.     If  they  had  been  awarded  the  picture. 

Q.  Now,  you  notice,  Mr.  Marriott,  that  the  Acad- 
emy was  willing  to  release  clearance  as  far  as  the 
Southside  was  concerned,  3I/2  miles  away,  but  the 
Academy  was  not  willing  to  release  clearance  as  far 
as  the  Paradise  was  concerned,  4^/^  miles  away. 

Did  you  ever  ask  Fox  why  they  were  willing  to 
release  clearance  over  a  theatre  within  31/2  miles  but 
not  willing  to  release  clearance  over  a  theatre  4% 
miles?  A.    I  don't  think  I  did. 

Q.    You  never  did?  A.    I  don't  think  so. 
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Q.  So  if  the  purpose  of  Fox  in  refusing  to  re- 
lease clearance  over  the  Paradise  was  to  protect  the 
Loyola  Theatre,  why,  you  never  interfered  with 
that,  did  you? 

Mr.  Mitchell:  Now,  that  is  certainly  argumenta- 
tive, your  Honor,  and  I  object  to  it  on  that  ground. 

The  Court:    Sustained. 

You  never  discussed  with  Fox  the  reason  why 
they  would  not  release  the  priority  as  far  as  the 
Paradise  was  concerned,  did  you? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Corinblit)  :  Now,  as  a  matter  of 
fact,  in  addition  to  the — I  will  withdraw  that. 

There  is  one  occasion — I  notice  the  picture  [1179] 
Prince  Who  Was  A  Thief.  I  think  there  are  some 
documents  that  were  handed  to  you  with  respect  to 
the  picture  Prince  Who  Was  A  Thief.  May  I  ex- 
amine them  for  a  moment? 

All  right.  Now,  the  picture  Prince  Who  Was  A 
Thief  was  played  at  two  theatres?  A.    Yes. 

Q.     Or  was  it  not  ?  A.     That  is  right. 

Q.  The  first  theatre  was  the — well,  first  or  sec- 
ond, doesn't  matter,  one  of  the  theatres  was  the 
Fifth  Avenue  Theatre,  is  that  right? 

A.     That  is  right. 

Q.  And  the  second  theatre  was  the  Tijera  Thea- 
tre? A.    Right. 

Q.  Now,  those  theatres,  the  Fifth  Avenue  loca- 
ted here,  and  the  La  Tijera  Theatre  is  here.  Would 
you  read  from  your  reason  stated  in  your  docu- 
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ments,  your  correspondence,  as  to  liow  it  was  that 

those  two  theatres  played  day  and  date"? 

A.  On  the  contract  recommendation  for  the  La 
Tijera  Theatre  I  state:  "Refer  to  bid  data  dated 
July  3rd,  1951,"  at  which  time  we  awarded  Prince 
Who  Was  A  Thief  to  the  La  Tijera  and  Fifth 
Avenue  Theatres  to  play  day  and  date  since  neither 
theatre  requested  clearance. 

'^Refer  to  bid  data  dated  July  3,  1951." 

Now  on  the  Fifth  Avenue  recommendation  I 
state:  Mr.  Rose  [1180]  awarded  bid  on  7-day  avail- 
ability In^^lewood  on  Prince  Who  Was  A  Thief  to 
the  Fifth  Avenue  Theatre  and  since  the  Fifth  Ave- 
nue Theatre  did  not  request  any  clearance  we  also 
accepted  bid  from  the  La  Tijera  Theatre  on  the 
same  availability.  They  will  play  day  and  date. 
Refer  to  bid  data  July  3,  1951.  [1181] 

Q.  Now  there  again  the  Fifth  Avenue  told  Uni- 
versal that  "It's  all  right  with  us  to  play  day  and 
date  with  the  La  Tijera,"  isn't  that  right?  That  is 
the  effect  of  that  statement? 

A.  I  don't  know  whether  that  is  the  effect  of 
the  statement  or  not.  In  other  words,  there  was  a 
bid  and  they  didn't  ask  for  clearance. 

Q.  They  didn't  ask  for  clearance  over  the  La 
Tijera?  A.    That's  right. 

Q.  But  they  always  insisted  on  maintaining 
clearance  over  the  Paradise,  isn't  that  right? 

A.  They  usually  did.  I  don't  know  whether  they 
did  or  not. 
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The  Court:  May  I  ask  a  question?  When  a  bid 
comes  in,  do  they  in  the  bid  say,  "We  want  clear- 
ance over  theatres  A,  B,  C,  and  D"? 

The  Witness:    Generally  they  do. 

The  Court:  If  they  don't  say  anything  about 
wanting  clearance 

The  Witness :    Then  we  can  do  as  we  please. 

The  Court:  If  they  don't  mention  the  theatres 
they  want  clearance  over,  then  you  consider  it  is 
a  waiver  of  clearance? 

The  Witness:    Yes. 

The  Court:  And  you  can  go  ahead  and  make 
another  [1182]  deal  with  some  other  theatre? 

The  Witness:     That's  right. 

The  Court:  So  if  they  want  clearance,  they 
enumerate  the  theatres  in  the  bid  ? 

The  Witness:    That's  right. 

The  Court:  In  this  case  they  didn't  enumerate. 
Neither  one  of  them  enumerated  the  other? 

The  Witness:     That's  right. 

The  Court:    And  you  considered  that  as  open? 

The  Witness:     That's  right. 

The  Court:  And  then  you  went  ahead  and  nego- 
tiated another  contract? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Corinblit) :  Mr.  Marriott,  you  say 
it  is  enumerated  in  the  bid.  In  other  words.  Fox 
put  it  in  the  bid,  that  they  wanted  clearance  over 
the  Paradise,  for  example,  for  the  Academy  and 
Fifth  Avenue?  A.     Usually,  I  think  so. 
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Q.    Would  you  give  me  an  example  from  those 

records  in  front  of  you? 

A.     Xo,  I  can't  give  you  one  because  I  don't  have 

the  original  bids.  All  I  have  is  ''Refer  to  the  bid 

data."  and  that  is  where  bids  would  be  posted.  I 

1, don't  have  that  information. 
I     Q.    Where  is  that  information?  [1183] 
A.    As  I  have  told  you,  this  information  was  de- 
stroyed by  an  auditor  from  the  home  office   last- 
year,  not  only  that  information,  but  other  informa- 
tion. 

Q.  Now,  isn't  it  a  fact,  Mr.  Marriott,  that  in 
those  bid  letters  Fox  took  the  position  that  under 
no  circumstances  would  they  permit  the  Paradise 
to  play  day  and  date  with  their  theatres  ? 

A.  It  must  be  the  case  because  I  don't  think 
they  played,  as  the  records  reveal.  [1184] 

Q.  (By  Mr.  Corinblit)  :  Now,  Mr.  Marriott,  I 
have  examined  Fox's  Exhibit  E  in  evidence  in  this 
case.  In  there  during  the  period  February  16,  to 
March  31,  I  find  two  bids  on  the  7  day  run  from 
the  Academy  Theatre,  one  March  27th  on  the  pic- 
ture Target  Unknown,  and  one  February  26  on  the 
picture  Tomahawk.  I  went  through  them  in  a  hurry 
so  it  may  be  that  I  have  missed  one. 

Mr.  Johnston:  What  was  the  second  one,  Mr. 
Corinblit?  [1187] 

Mr.  Corinblit:    Tomahawk. 

Q.     On  neither  of  those  bids  is  the  clearance  de- 
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signated  that  the  theatre  wanted.  Didn't  I  hear  you 
testify  a  few  minutes  ago  in  answer  to  the  court's 
question  that  the  theatre  that  puts  in  a  bid  asks  for 
the  clearance? 

A.  They  usually  do.  I  can't  remember  what 
happened  back  on  all  the  bids  we  received.  Again, 
it  wouldn't  be  necessary  for  them  to  do  it  because 
we  read  the  bid  letters  we  send  to  all  the  accounts, 
and  it  states  in  there  that  it  is  one  theatre  on  the 
7  day  availability,  and  naturally  that  means  one  will 
be  all.  It  wouldn't  be  necessary,  but  I  do  know  there 
is  times  when  they  do  stipulate  that  in  their  bids. 
I  can't  remember  what  happened  in  all  the  bids. 

Q.  Well,  now,  is  it  now  the  testimony  that  in 
your  bid  request  you  tell  them  what  theatres  you 
are  going  to  grant  clearance  over? 

A.     I  didn't  say  that. 

Q.    In  fact  there  is  nothing  in  the  bid  request  ? 

A.  That  is  right.  We  ask  for  one  bid  on  the  7- 
day  availability.  We  ask  for  one  run. 

Q.  Mr.  Marriott,  really,  isn't  it  a  fact  that  Fox 
West  Coast  in  all  these  negotiations  that  you  had, 
Fox  West  Coast  is  the  company  that  determined 
what  Universal  was  going  to  do  ? 

If  Fox  West  Coast  said  it  was  all  right  you  did 
it,  and  if  Fox  West  Coast  said  it  wasn't  all  right 
you  didn't  do  it.  Isn't  that  correct? 

A.     That  is  not  correct. 

Q.    How  many  accounts  were  you  serving  so  far 
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as  Fox  West   Coast  was   concerned   in   1950  and 

1951? 

A.  '50  and  '51?  Probably  in  the  neighborhood 
of  100  or  more. 

Q.  On  a  national  scale  your  company  was  serv- 
insr  how  manv  Fox  accounts? 

A.     I  don't  know  nationally, 
i      Q.    More  than  three  or  four  hundred? 

A.    Could  be. 

Q.  And  they  were  a  pretty  powerful  customer 
of  Universal,  [1189]  weren't  they? 

The  Court :     Now,  it  is  too  late  in  the  afternoon 
;  to  start  an  argument,  Mr.  Corinblit. 
I      Mr.  Corinblit:     All  right,  your  Honor.  I  don't 
i  think  I  have  any  fui-ther  questions. 

Mr.  Mitchell:     No  questions. 

The  Court:    May  this  witness  be  excused? 

Mr.  Mitchell:     Yes. 

The  Court:  You  may  be  excused,  and  I  hope 
you  have  a  nice  vacation. 

The    Witness:       Thank    you    very    much,    your 

Honor.  [1190] 
*  *  *  *  * 

Mr.  Corinblit:  Thank  you,  your  Honor.  At  this 
time  we  would  like  to  read  to  the  jury  and  offer  in 
evidence  the  matters  contained  in  the  deposition 
of  Mr.  Seymour  Simon,  taken  in  Chicago,  Illinois, 
on  May  31,  1956,  and  June  2,  1956. 

The  Court :    It  may  be  received. 
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The  Clerk :  Will  it  be  marked  as  an  exhibit,  Mr. 
Corinblif? 

Mr.  Corinblit :  No.  We  will  read  it  in.  Mr.  Hers- 
chel,  if  you  will  read  the  questions,  I  will  read  the 
answers.  [1195] 

The  Court :  I  might  say  to  the  jury  that  when  a 
witness  is  out  of  the  state  or  more  than  100  miles 
from  the  court  house,  it  is  possible  to  take  his 
deposition  and  the  deposition  can  be  read  and  con- 
sidered by  the  jury  the  same  as  if  he  was  here  and 
testified,  so  although  Mr.  Corinblit  is  reading  a 
part  of  the  deposition,  remember  it  is  not  Mr.  Cor- 
inblit's  words  that  are  being  read,  but  the  words 
of  the  witness,  and  it  is  the  testimony  of  the  wit- 
ness that  you  can  consider. 

All  right.  You  may  proceed. 

SEYMOUR  SIMON 

was  read  as  follows: 

"Direct  Examination 

Q.  (By  Mr.  Westbrook) :  Mr.  Simon,  would 
you  please  state  your  full  name? 

A.     Seymour  Simon. 

Q.     And  your  present  residence,  please. 

A.  5900  North  Christiana  Avenue,  Chicago,  Ill- 
inois. 

Q.    Your  present  business  address  *? 

A.     39  South  LaSalle  Street,  Chicago,  Illinois. 

Q.  You  are  an  attorney-at-law  admitted  to  prac-_ 
tice  in  Illinois?  A.    I  am. 
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Q.     Ai-e  Toii  also  admitted  in  any  jurisdictions? 

A.  I  have  been  admitted  to  practice  before  [1196] 
the  United  States  District  Courts  in  jurisdictions 
other  than  the  United  States  District  Court  sitting 
in  the  State  of  Illinois. 

Q,  Is  that  in  connection  with  particular  cases 
in  other  jurisdictions? 

A.  In  some  instances,  it  has  been  in  connection 
with  particular  cases,  and  some  instances,  it  has 
been  general  admission. 

Q.  Are  you  admitted  to  practice  in  the  United 
States  District  Court  for  the  Southern  District  of 
California? 

A.  No.  I  have  been  admitted  to  practice  there 
in  specific  matters. 

Q.  Have  you  at  any  time  represented  the  plain- 
tiff in  this  case,  Paradise  Theatre  Building  Cor- 
poration? A.     Yes. 

Q.    Will  you  state  during  what  period  of  time  ? 

A.  I  first  commenced  to  represent  them  in  the 
early  part  of  1950;  I  continued  to  represent  them 
up  to  the  present  time. 

Q.  Now  in  the  course  of  your  representations  of 
that  company,  I  take  it  that  you  had  from  time  to 
time  occasion  to  carry  on  negotiations  on  behalf  of 
that  company  with  various  distributors  of  motion 
pictures,  is  that  correct  ? 

A.  I  have  participated  as  attoniey  for  [1197] 
that  company  in  conversations  with  various  agents, 


954       Fox  West  Coast  Theatres  Corp.  et  at. 

(Deposition  of  Seymour  Simon.) 
employees  or  attorneys  of  motion  picture  distribu- 
tors. 

Q.  I  would  like  to  state  for  the  record  at  this 
time  that  in  order  to  facilitate  the  taking  of  this 
deposition,  to  cut  down  the  time  that  will  be  con- 
sumed in  it,  we  have  a  number  of  documents  that 
we  wish  to  use  in  connection  with  the  deposition, 
which  have  been  marked  for  identification  in  con- 
nection with  other  depositions  in  the  case;  and 
rather  than  assign  new  exhibit  numbers  to  them  in 
connection  with  this  particular  deposition,  my 
thought  would  be  to  use  the  numbers  which  they 
already  bear  for  purposes  of  identification. 

A.  If  you  follow  the  number  previously  as- 
signed, that  would  be  perfectly  satisfactory. 

Mr.  Johnston:  Do  you  make  that  statement  in 
your  capacity  as  attorney  for  the  plaintiff  rather 
than  as  a  witness? 

The  Witness :  No.  I  make  that  in  my  capacity  as 
a  witness. 

Mr.  Westbrook:  We  have  been  following  that 
procedure  in  connection  with  other  depositions. 

Mr.  Johnston:  I  assiune  that  procedure  will  be 
satisfactory  with  other  counsel  of  record." 

Mr.  Corinblit:  Speaking  as  representing  [1198] 
the  plaintiff  in  this  case,  we  would  like  to  move  now 
to  page  15.  We  will  agree  to  stipulate  as  to  the 
matter  of  the  documents  in  accordance  with  what 
is    in    the    deposition,    but    since    the    documents 
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themselves  will  not  be  presented  to  the  jury,  I  don't 

think  there  is  any  occasion  to  read  that  section. 

We  will  begin  now  at  page  15. 

(The  reading  of  the  deposition  was  resumed 
as  follows.) 

'^Q.  Now  it  is  correct,  is  it  not,  Mr.  Simon,  that 
subsequent  to  the  date  April  17,  1950,  you  and  Mr. 
Alex  Schreiber  made  a  trip  to  New  York"? 

A.  I  made  a  trip  to  New  York.  He  met  me 
there. 

Q.  Do  you  recall  the  dates  when  you  were  in 
New  York? 

A.  It  was  in  the  latter  part  of  April.  I  don't 
recall  the  precise  dates.  I  would  think  I  have  rec- 
ords which  would  show  the  dates  I  was  in  New 
York.  [1199] 

Q.  Actually,  we  fixed  the  dates  as,  I  think,  April 
25th  and  three  or  four  days  following. 

Would  that  be  in  general  in  accordance  with  your 
recollection  ? 

A.  It  was  in  the  latter  part  of  the  month.  My 
records  might  show  a  day  or  two  sooner  or  later. 

Q.  Do  you  recall  approximately  how  long  you 
were  there  at  that  time? 

A.  I  believe  I  got  there  before  Mr.  Schreiber  got 
there,  and  I  might  have  stayed  a  day  or  two  beyond 
the  time  he  was  there.  But  it's  my  recollection  that 
he  was  there  with  me  three  or  four  days. 

Q.  Now  prior  to  the  time  of  your  trip  to  New 
York  in  April,  1950,  had  you  had  any  conversations 
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with  any  representative  of  of  any  motion  picture 
distributor  with   respect  to  the   Paradise  Theatre 
or  the  clearance  or  availability  for  that  theatre? 

A.  The  only  conversations  I  might  have  had 
would  have  been  long  distance  telephone  calls  or 
calls  in  New  York  arranging  for  appointments  to 
see  various  distributors  and  representatives  while 
I  was  to  be  in  New  York. 

Q.  I  take  it  from  what  you  say  that  in  such 
telephone  calls  you  would  not  have  actually  had  any 
discussion  with  respect  to  the  theatre,  but  simply 
of  set-up  of  an  appointment?  [1200]  A.    Yes. 

Q.     For  a  personal  interview? 

A.     That  is  correct. 

Q.  So  that  the  conversations  that  you  did  have 
in  the  latter  part  of  April,  1950,  are  the  first  ones 
where  you  actually  discussed  the  problem  of  avail- 
ability for  the  theatre,  is  that  correct? 

A.     That  is  correct. 

Q.  Now  turning  your  attention  to  Paramount 
Film  Distributing  Corporation,  do  you  recall  hav- 
ing a  conversation  with  certain  representatives  of 
that  company  in  New  York  in  the  latter  part  of 
April,  1950?  A.     I  do. 

Q.  It  is  correct,  is  it  not,  that  you  first  talked 
to  Mr.  Louis  Phillips  about  the  Paradise  Theatre? 

A.     Before  talking  to  him 

Q.  I  believe  in  the  latter  part  of  the  conversa- 
tion Mr.  Austin  Keogh  was  also  present. 

A.     That  is  not  so. 
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Q.    Mav  I  have  your  recollection  in  that  regard? 

A.  My  recollection  is  that  Mr.  Schreiber  and  I 
had  an  appointment  with  Mr.  Austin  Keogh,  and  we 
went  to  his  office  which  is  on  the  south  end  of  the 
floor  where  Paramount  lawyers  have  their  offices, 
as  you  come  off  the  elevator,  entering,  the  aisle 
runs  north  and  south,  or  the  [1201]  corridor  runs 
south  and  you  turn  to  the  right. 

At  that  time  we  went  into  Mr.  Keogh's  office,  and 
we  started  talking  to  Mr.  Keogh  about  this  situa- 
tion, and  he  said  that  he  wasn't  as  familiar  with  the 
situation  as  Mr.  Phillips  was,  and  he  asked  if  he 
would  have  any  objection  to  his  asking  Mr.  Phillips 
to  step  in. 

And  I  think  I  recall  telling  him  or  calling  to  his 
attention  that  I  had  just  finished  a  couple  of  hard 
fought  cases  in  Chicago  against  Paramount  and 
Balaban  &  Katz  Corporation,  and  I  had  no  objec- 
tion to  Mr.  Phillips  coming  in,  except  that  I  hoped 
that  we  woTildn't  refight  the  battles  that  we  had 
been  fighting  in  those  cases  in  Chicago. 

Mr.  Keogh  assured  me  that  that  would  not  be 
the  case. 

And  he  made  a  call  for  Mr.  Phillips,  and  then 
Mr.  Phillips  joined  the  meeting. 

Q.  Before  Mr.  Phillips  joined  the  meeting,  had 
anything  been  said  about  the  Paradise  Theatre  ? 

A.  Yes.  My  recollection  is  that  I  had  told  Mr. 
Keogh  that  Mr.  Schreiber  and  I  were  there  to  see 
him  about  getting  pictures  for  the  Paradise  Thea- 
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tre,  and  that  we  wanted  Paramount  pictures  to 
play  on  a  nonexclusive  first-run  showing  in  Los  An- 
geles, that  is,  a  showing  which  would  not  prevent 
simultaneous  exhibition  in  a  niunber  of  other  thea- 
tres. 

Q.  What  is  known  in  the  trade  as  a  day  [1202] 
and  date  exhibition  first-run  in  Los  Angeles,  is  that 
correct  ? 

A.    Well,  I  don't  think  I  used  those  words. 

Mr.  Keogh  said  that  Paramount  had  a  franchise 
agreement  with  Fanchon  &  Marco,  who  operated 
the  Paramount  Theatre  Downtown  and  the  Para- 
mount Theatre  in  Hollywood,  and  that  there  was  a 
diif  erence  of  opinion  between  the  licensee  and  Para- 
mount regarding  the  legality  of  that  agreement. 

And  at  that  time  the  question  of  its  legality  was 
before  a  United  States  District  Court,  and  there- 
fore he  felt  that  the  posture  of  the  lawsuit  then 
had  some  bearing  on  our  discussions  and  on  their 
willingness  to  sell  first-run  pictures  to  the  Paradise 
Theatre. 

It  was  then  that  he  pointed  out  that  Mr.  Phillips 
was  more  familiar  with  that  litigation  than  he  was, 
and  suggested  that  Mr.  Phillips  join  the  meeting. 

Q.  Is  that  substantially  all  you  recollect  being 
said  with  respect  to  the  Paradise  before  Mr.  Phil- 
lips joined  the  conversation^ 

A.  I  believe  that  I  told  Mr.  Keogh  that  I  un- 
derstood that  Paramount 's  position  in  the  lawsuit 
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was  that  the  franchise  was  illegal,  and  that  if  it 
was  illegal,  from  the  standpoint   of  my   client,   I 
found  no  justification  for  Paramount  adhering  to 
the  franchise. 

I  also  told  him  that  I  felt  the  area  of  [1203] 
clearance  of  the  franchise  given  the  licensee  was  en- 
tirely too  broad,  and  for  that  reason  illegal,  and 
that  I  didn't  see  how  they  could  justify  continu- 
ing to  give  that  clearance,  even  though  they  were 
in  litigation  with  their  licensee  at  the  time. 

And  he  said  that  be  believed  that  their  position 
in  the  lawsuit  was  that  the  clearance  feature  of  the 
franchise  was  unreasonably  broad,  and  therefore 
illegal. 

I  said  that  inasmuch  as  they  agreed  with  my 
view,  that  the  clearance  provisions  were  illegal,  if 
they  continued  to  adhere  to  those  clearance  arrange- 
ments provided  for  by  the  franchise  during  the  per- 
iod my  client  was  attempting  to  obtain  Paramount 
pictures,  I  thought  that  my  client  would  have  a 
claim  for  damages  under  the  Anti-Trust  laws. 

I  also  told  him  that  I  imderstood  that  Paramount 
was  not  obligated  to  give  every  single  one  of  its 
pictures  to  the  licensee  under  that  franchise,  but 
could  exclude  pictures,  a  certain  number  of  pic- 
tures in  each  year  from  the  operation  of  the  fran- 
chise, and  that  if  Paramount  thought  the  franchise 
was  illegal  and  was  maintaining  that  in  a  lawsuit, 
they  certainly  owed  a  duty  to  my  client  to  shoot  as 
many   pictures  as   they   possibly   could   from   that 
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franchise  and  offer  them  to  my  client  for  first-run 

showing. 

I  believe  that  it  was  about  at  that  point  that 
Mr.  Keogh  said  that  I  was  getting  into  details  of 
the  franchise  and  their  position  in  the  lawsuit  and 
it  was  Mr.  Phillips  [1204]  who  knew  more  about 
that  than  he  did. 

Mr.  Phillips  was  then  invited  into  the  meeting. 

Q.  Before  Mr.  Phillips  came  in,  did  Mr.  Keogh 
say  anything  about  the  basis  upon  which  he  thought 
Paramount  was  advancing  the  contention  that  the 
clearance  provisions  of  the  franchise  were  unrea- 
sonable ?  A.     I  don't  recall. 

Q.  Do  you  recall  that  he  said  that  the  basis  of 
Paramount 's  position  in  that  regard  was  that  the 
franchise  agreement  carried  forward  the  clearance 
of  the  1938-39  motion  picture  season  from  year  to 
year  without  modification  by  reason  of  the  building 
of  new  theatres  or  the  changes  that  might  have  oc- 
curred in  the  City  of  Los  Angeles  over  the  years  ^ 

A.  I  believe  what  he  said  was  that — I  don't  re- 
call his  saying  the  1938-39  motion  picture  season. 
But  I  believe  what  he  said  was  the  clearance  that  , 
was  imposed  under  the  franchise  was  the  clearance 
that  had  been  adopted  many  years  before,  and  since 
that  time  Los  Angeles  had  grown  tremendously 
and  spread  out  in  various  directions;  and  because 
of  the  problems  of  transportation,  Paramount  felt 
that  the  reasonable  way  to  market  pictures  there 
was  to  have  a  series  of  multiple  first-run  showings 
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rather  than  just  confining  the  first-run  to  downtown 
Los  Angeles  and  Hollywood;  and  that  Paramount 
by  the  franchise  was  prevented  from  doing  that; 
and  he  thought  that  the  area  of  clearance,  in  [1205] 
view  of  the  changes  that  had  taken  place,  should  not 
be  as  large  as  it  was. 

Q.  Did  he  tell  you  that  the  area  of  clearance 
covered  by  the  franchise  was  the  entire  county  of 
Los  Angeles  with  the  exception  of  Pomona  ? 

A.     I  don't  recall  that. 

Q.  You  don't  recall  his  discussing  the  extent 
of  the  area  of  clearance  under  the  franchise'? 

A.  I  don't  recall  that.  He  may  have.  I  don't  re- 
call it. 

Q.  Is  that  all  you  recall  as  having  been  said  by 
you  or  Mr.  Schreiber  or  Mr.  Keogh  before  Mr.  Phil- 
lips entered  the  meeting? 

A.  I  believe  Mr.  Schreiber  told  Mr.  Keogh  about 
what  a  fine  theatre  he  was  going  to  have,  about  its 
general  location,  its  size. 

Q.  Anything  in  addition  to  that  that  was  said 
before  Mr.  Phillips  came  inf 

A.     Not  that  I  can  presently  recall. 

Q.  Tip  to  that  point,  I  take  it  that  just  you  and 
Mr.  Keogh  and  Mr.  Schreiber  were  present,  is  that 
correct*?  A.    That  is  correct. 

Q.  I  will  show  you  now  a  photostatic  copy  of 
a  map,  which  bears  in  the  lower  left-hand  corner 
the  legend,  'Furnished  by  Alex  Schreiber,  4/26/50, 
in  New  York,'  which   is    [1206]    Defendant's  Ex- 
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hibit  E-7  for  identification,  and  ask  you  if  you  re- 
call that  Mr.  Schreiber  had  several  photostatic 
copies  identical  in  form  of  the  one  which  I  hand 
you  with  him,  that  he  had  one  such  photostatic 
copy  with  him  at  the  meeting  with  Mr.  Keogh. 

A.  Well,  I  recall  his  having  a  document  that 
looked  something  like  this,  looked  very  similar  to 
this. 

As  a  matter  of  fact,  whether  this  is  the  exact 
document  or  not,  I  do  not  know." 

Mr.  Mitchell:  Should  not  that  document  be  here 
for  our  use? 

Mr.  Corinblit:    I  beg  your  pardon. 

Mr.  Mitchell:  You  and  Mr.  Simon  are  testifying 
about  a  document.  I  think  we  should  have  the  docu- 
ment. 

Mr.  Corinblit :    Very  well. 

Mr.  Mitchell :  Who  is  going  to  introduce  this  into 
e\ddence  1  It  is  your  map. 

Mr.  Corinblit :  Speaking  as  an  attorney  for  plain- 
tiff in  this  case  I  will  stipulate  you  may  at  this 
time  introduce  the  map. 

Mr.  Mitchell:  I  don't  care  who  introduces  it,  but 
since  you  are  going  to  testify  about  it  I  think  maybe 
we  had  better  have  it  in  evidence  and  let  the  jury 
see  it. 

Mr.  Corinblit:    Yes.  [1207] 

Mr.  Mitchell:  Do  you  want  us  to  offer  it  as  our 
exhibit  ? 

Mr.  Corinblit:    Yes. 
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The  Court :    You  may  proceed. 

The  Clerk:  Paramount 's  Exhibit  B-4  in  evi- 
dence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Paramount 's  Exhibit 
B-4.) 

Mr.  Mitchell:  May  the  map  be  sho\^Ti  to  the 
jury? 

The  Court :  Yes,  it  may  be  passed  around  to  the 
jury  but  continue  with  the  reading  of  the  deposi- 
tion. 

(The  reading  of  the  deposition  was  resumed 
by  counsel  as  follows:) 

"Q.  Do  you  recall  anything  being  said  about  that 
document  before  Mr.  Phillips  entered  the  meeting? 

A.  Well,  there  was  something  said  about  this 
document.  Whether  it  was  said  before  or  after  Mr. 
Phillips  entered  the  meeting,  I  do  not  know. 

Q.  Do  you  recall  also  that  Mr.  Schreiber  had 
with  him  a  schedule  showing  the  competitors  featur- 
ing motion  pictures  in  the  area  in  and  surrounding 
Inglewood,  California,  which  schedule  also  included 
some  other  memoranda  with  respect  to  names  of  the- 
atres, their  address,  sets,  and  so  on? 

A.  Is  this  a  schedule  of  the  showing  of  first-run 
pictures  ? 

Q.  There  was  a  schedule,  I  believe,  showing  the 
particular  [1208]  pictures  of  distributors  other 
than  Twentieth  Contiiry-Fox  in  the  Loyola  Theatre. 

A.  Well,  I  recall  the  latter  document.  I  recall 
Mr.  Schreiber  had  that  with  him.  And  I  recall  he 
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had  other  material  with  him.  I  don't  recall  the  ex- 
act nature  of  that  material,  no. 

Q.  Do  you  recall  whether  there  was  any  conver- 
sation about  that  material  before  Mr.  Phillips  en- 
tered the  meeting  ? 

A.     I  have  no  recollection  of  that. 

Q.  Now  going  on  with  the  course  of  the  meeting, 
can  you  tell  me  what  was  said  by  you  and  Mr. 
Schreiber  and  Mr.  Keogh  and  Mr.  Phillips  after 
Mr.  Phillips  came  into  the  meeting? 

A.  Mr.  Phillips  said  that  Paramount 's  position 
would  be  that  pending  the  determination  of  the  law- 
suit, which  was  then  in  existence.  Paramount  would 
continue  to  license  its  pictures  to  the  Paramount 
Theatre  downtown  in  Los  Angeles  and  Paramount 
Theatre  in  Hollywood. 

He  said  that  he  was  hopeful  that  the  franchise 
would  be  terminated  by  the  action  of  the  Court,  be- 
cause Paramount  desired  to  set  up,  or  at  least — 
I  won't  say  he  said  they  desired  to  set  up.  They 
were  giving  serious  consideration  to  setting  up  a 
series  of  multiple  first-runs  where  maybe  eight,  ten 
theatres  in  the  Los  Angeles  area  would  be  permit- 
ted to  show  a  picture  simultaneously  on  its  first 
showing  in  Los  Angeles,  and  that  if  such  a  system 
was  established,  [1210]  the  Westchester  area  would 
certainly  qualify  as  a  first-run  area." 

The  Court:  Just  a  minute.  I  think  possibly  I 
should  advise  the  jury,  I  believe  I  am  correct,  that 
the  lawsuit  referred  to  in  this  connection  is  the 
Partmar  case  which  has  heretofore  been  referred 
to  and  v/as  tried  in  this  court. 
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That  is  correct,  isn't  it? 

Mr.  Corinblit :    That  is  correct,  sir. 

(The  reading  of  the  deposition  was  resmned 
by  counsel,  as  follows:) 

*'Q.  In  that  connection,  did  he  say  Westchester 
alone,  or  Westchester,  Inglewood,  and  surrounding 
communities  ? 

A.     I  think  he  said  Westchester. 

However,  he  said  that  Paramount  couldn't  do 
anything  in  that  direction  until  such  time  as  they 
found  out  that  the  lawsuit,  what  their  legal  position 
was. 

He  then  raised  the  question  of  how  Paramount 
should  offer  pictures  to  the  Paradise  Theatre,  in 
view  of  the  fact  that  they  were  unable  to,  at  least, 
for  the  time  being,  offer  the  Paradise  first-run  pic- 
tures. 

I  think  before  we  got  to  that,  I  pointed  out  to 
him,  as  I  had  to  Mr.  Keogh,  that  as  I  understood 
the  franchise,  there  were  a  number  of  pictures  each 
year  which  Paramount  [1211]  was  not  required  to 
offer  to  those  Paramount  Theatres,  and  that  I  saw 
no  reason  why  this  play  of  multiple  first  runs  that 
he  said  Paramount  was  interested  in  establishing 
once  they  had  their  position  under  the  franchise 
clarified,  should  not  be  established  immediately  with 
respect  to  those  pictures  that  didn't  have  to  go  to 
Fanchon  &  Marco  under  the  franchise. 

And  his  answer  to  that  was  that  they  didn't  want 
to— as  I  recall  it— they  didn't  want  to  set  up  any 
new  system  of  distributing  until  they  were  free  to 
license  all  of  their  pictures  in  that  fashion— and 
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also,  he  said  that  in  his  opinion  there  was  question 
as  to  whether  Paramount  was  safe  legally  in  taking 
any  pictures  away  from  the  Fanchon  &  Marco  the- 
atres. 

I  think  at  that  point  I  pointed  out  to  him  that  the 
Loyola  Theatre  had,  in  fact,  previously  shown  some 
Paramount  pictures  on  first-run  showing  in  Los 
Angeles  simultaneously  with  other  theatres  in  the 
Los  Angeles  area,  and  I  asked  him  how  it  was  that 
the  Loyola  was  able  to  get  those  pictures  if  all  Par- 
amount pictures  were  supposed  to  go  to  the  Para- 
mount Do^vntowTi  theatre  and  Paramount  Holly- 
wood. 

I  believe  his  answer  was  that  those  were  pictures 
that  Fanchon  &  Marco  had  chosen  not  to  exhibit 
under  their  franchise. 

Q.  Do  you  recall  there  were  only  two  such  pic- 
tures'? [1212] 

A.  There  weren't  a  large  number.  I  was  think- 
ing, as  I  tried  to  think  back,  that  there  were  four 
or  five.  There  may  have  been  two. 

When  I  say  I  was  thinking,  I  was  thinking  just 
now  as  I  was  thinking  back  to  six  years  ago,  that 
there  were  probably  four  or  five,  and  if  you  had 
asked  me  or  told  me  how  many,  I  would  have  said  I 
thought  about  four  or  five.  I  am  not  going  to  argue. 
There  may  have  been  just  two. 

Then  he  started  talking  about  how  was  Para- 
mount going  to  offer  pictures  to  the  Paradise  Thea- 
tre. And  I  said  I  thought  there  would  have  to  be 
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biddings  set  up  between  Paradise  and  the  La  Tijera 

located  in  Inglewood. 

Q.    Did  he  say  he  thought  that? 

A.  I  don't  recall  his  saying  that  he  thought  that. 
I  told  him  that  it  was  our  position  that  the  Para- 
dise could  play  simultaneously  with  any  of  those 
theatres  in  Inglewood  without  affecting  them  in  any 
way,  and  I  didn't  see  why  they  didn't  sell  the  Para- 
dise a  simultaneously  showing  with  the  theatres  in 
Inglewood. 

And  I  pointed  out  to  him  that  there  were  so  many 
theatres  in  Inglewood,  all  of  them  vying  for  prod- 
uct, or  at  least  I  thought  they  were  vying  for  prod- 
uct, that  there  certainly  would  be  one  theatre  in 
there  that  was  willing  to  play  pictures  along  with 
the  Paradise,  particularly  if  its  competitors  said, 
'We  won't  play  those  pictures  that  the  Paradise 
[1213]  plays  simultaneously.' 

If  that  situation  obtained,  then  one  of  those  thea- 
tres, in  order  to  get  a  jump  on  its  competitor,  would 
come  rushing  forward  and  say,  'We  will  be  glad  to 
do  it.' 

And  I  said,  particularly  on  their  bigger  pictures, 
that  everyone  was  interested  in  playing,  I  just  could 
not  see  how  if  they  offered  the  picture  to  the  Para- 
dise, every  theatre  in  Inglewood  was  going  to  say, 
*We  don't  want  to  play  that  picture  because  the 
^  Paradise  is  going  to  be  able  to  play  it  simultane- 
ously with  us.' 

And  then  I  recall  Mr.  Phillips  said  that  the  trou- 
ble with  my  thinking  about  the  motion  picture  busi- 
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ness  was  that  I  had  the  idea  that  they  could  set  up 
a  different  licensing  j)rocedure  and  a  different  clear- 
ance pattern  for  every  picture,  but  actually  they 
had  to  release  all  pictures  in  the  same  manner  with 
the  same  clearance  because  exhibitors  insisted  that 
they  do  that. 

I  told  him  that  I  got  my  ideas  as  to  the  fluidity 
with  which  distributors  should  license  their  pictures 
from  ideas  that  I  had  read  he,  himself,  had  promul- 
gated. 

One  of  them  was  a  general  letter  of  instructions 
that  the  general  sales  manager  of  Paramount  had 
sent  out  to  all  his  branches  back  in  1947,  '48  or  '49. 
It  might  have  been  as  far  back  as  '46. 

And  I  told  Mr.  Phillips  that  I  assumed  he  had 
had  a  [1214]  hand  in  preparing  that,  and  that  docu- 
ment said  that  on  different  pictures  he  would  as- 
sume that  if  the  ]3roper  factors  were  considered  in 
granting  clearance,  the  different  length  of  clearance 
would  be  granted  on  different  pictures,  and  also  the 
area  of  clearance  would  be  different  on  different 
pictures. 

And  then  I  reminded  Mr.  Phillips  that  in  a  memo- 
randum he  had  written  he  had  gone  on  to  announce 
the  same  sort  of  approach  toward  the  determination 
of  what  was  the  proper  clearance,  namely,  it  should 
vary  from  picture  to  f>icture,  dependent  upon  the 
economic  conditions  surrounding  each  picture  and 
the  degree  of  competition  for  the  loicture. 

Now  Mr.  Phillips  said  that  regardless  of  all  that, 
things  just  didn't  work  out  that  way,  and  even  if  a 
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distributor  tried  to  vary  clearance  both  from  the 
standpoint  of  length  of  clearance  and  area  of  clear- 
ance from  picture  to  picture,  the  exhibitors 
wouldn't  stand  for  it  and  they  would  insist  that 
each  distributor  grant  uniform  clearance  as  to  each 
of  the  pictures  and  ultunately  that  all  the  distribu- 
tors grant  uniform  clearance. 

I  told  Mr.  Phillips  that  that  wasn't  my  experi- 
ence at  all,  and  that  I  thought  that  Paramount 
could  steal  a  march  on  its  competitors  in  dealing 
with  the  Paradise  by  offering  its  pictures  to  the 
Paradise  to  play  simultaneously  with  theatres  in 
Inglewood.  [1215] 

This  would  then  make  the  Paramount  pictures 
more  attractive  to  the  Paradise,  Paradise  would 
probably  buy  Paramount  pictures  in  preference  to 
pictures  of  other  companies,  and  at  the  same  time 
Paramount  woTild  not  be  precluded  from  selling  its 
pictures  to  other  theatres  for  simultaneous  showing, 
and  then  I  was  sure  they  would  find  plenty  of  other 
theatres  willing  to  buy  the  pictures  rather  than  let- 
ting them  go  by  default  to  competitors. 

Q.  Do  you  recall  anything  else  being  said  at  that 
meeting  ? 

A.  Well,  I  do  recall  as  we  were  breaking  up  Mr. 
Schreiber  offered  to  give  Mr.  Phillips  a  copy  of  this 
map  that  he  had.  Either  it  was  in  the  form  of  Ex- 
hibit E-y,  or  substantially  similar  to  that. 

Mr.  Phillips  said  he  would  be  very  happy  to  have 
that,  and  I  think  there  was  some  question  about 
where  a  copy  of  it  was  to  be  made. 
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I  think  Mr.  Schreiber  said  he  would  take  it  out  to 
a  photostater  or  have  a  copy  made  and  furnish  it 
to  Mr.  Phillips. 

At  the  end,  Mr.  Phillips  and  Mr.  Keogh  said  that 
they  would  have  to  look  into  the  matter  further  as 
to  how  they  were  going  to  offer  pictures  to  the  Par- 
adise and  let  me  know. 

Q.  Do  you  recall  at  any  time  in  the  conversation 
Mr.  [1216]  Phillips  saying  that  the  problem  with 
respect  to  the  Inglewood  and  Westchester  area  was 
not  so  much  of  clearance  between  theatres,  but  was 
one  relating  to  a  number  of  availabilities  when  day 
and  date  availabilities  were  going  to  be  offered  by 
Paramount  in  that  area. 

A.  I  don't  understand  your  question.  Day  and 
date  availabilities'?  On  what  ground? 

Q.  On  the  first  Inglewood  showing,  not  only  Los 
Angeles,  as  a  7-day  availability,  that  is,  7  days  after 
Los  Angeles  first  run. 

A.    Your  question  is  what? 

Q.  Do  you  recall  Mr.  Phillips  saying  that  the 
problem  was  not  so  much  one  of  clearance  in  the 
Inglewood-Westchester  area  as  it  was  the  number  of 
day  and  date  showings  on  the  7  day  availability  that 
were  going  to  be  offered  by  Paramount  in  the  In- 
glewood and  Westchester  areas. 

A.  Were  going  to  be  offered?  In  what  connec- 
tion ? 

Q.     To  the  exhibitors  first  for  exhibition. 

A.    Are  there  any  other  ways  you  can  refresh 
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mv  recollection  as  to  the  subject  matter  you  are 

attempting  to  lead  into? 

Q.  Well,  you  recall  Mr.  Phillips  saying  that  the 
problem  was  one  of  priority  of  run  rather  than 
clearance  ? 

A.  Well,  that's  \Yhat  we  were  talking  about, 
priority  of  run.  [1217] 

Q.     Rather  than 

A.  It  wasn't  with  respect  to  first  run.  I  have 
been  using  the  word  clearance,  but  in  the  sense  that 
the  clearance  preventing  the  simultaneous  exhibi- 
tion with  the  Paramount  Hollywood  and  Para- 
mount Downtown  by  any  other  theatre. 

You  have  me  a  little  confused,  because  apparently 
you  are  using  priority  of  rim  in  a  different  sense 
than  clearance. 

Are  you  using  clearance  to  mean  the  length  of 
time  that  elapses  between  runs  ? 

Q.  That's  my  understanding  of  the  word  clear- 
ance, yes. 

A.     Well,  I  haven't  used  clearance  in  that  sense. 

Q.  You  have  used  clearance  to  mean  priority  of 
nm? 

A.  I  have  used  it  to  mean  priority  of  run,  and 
also  the  length  of  time  elapsing  between  successive 
nms. 

Certainly,  when  I  was  talking  about  the  clearance 
under  that  first  run  franchise,  I  was  talking  about 
an  agreement  which  precluded  simultaneous  first 
run  showing  in  a  large  area.  I  wasn't  talking  about 
a  situation  where  perhaps  the  Paradise  was  held 


972       Fox  West  Coast  Theatres  Corp.  et  al. 

(Deposition  of  Seymour  Simon.) 
back  to  playing  14  days  after  first  run  when  we 
thought  it  should  be  playing  ten  or  nine  or  eight 
days  after  first  run. 

Q.  Do  you  recall  anything  being  said  in  your 
conversation  about  the  fact  that  Paramount  was  al- 
ready offering  two  [1218]  runs  on  availability  of 
seven  days  after  Los  Angeles  first  run  closing  in  the 
Inglewood-Westchester  area  so  that  it  was  entirely 
possible  under  the  Paramount  distribution  policy  at 
the  time  for  the  Paradise  to  play  day  and  date 
with  theatres  in  Inglewood? 

A.  I  believe  there  was  some  mention  made  of  the 
fact  that  theatres  in  the  Inglewood  area  under  the 
Paramount  selling  procedure  which  were  much 
closer  together  and  much  more  competitive  to  each 
other  than  the  Paradise  was  to  any  of  them,  would 
be  able  under  the  selling  procedure  which  Para- 
mount was  either  following  then  or  which  Mr.  Phil- 
lips suggested  they  might  follow,  it  would  be  possi- 
ble for  those  theatres  to  play  day  and  date,  and  yet 
the  Paradise  Theatre,  which  was  much  less  compet- 
itive to  either  theatre  than  those  two  were  to  each 
other,  would  not  be  permitted  to  play  simultane- 
ously with  them. 

And  I  said  that  I  thought  that  was  imf air. 

Now,  I  don't  recall  whether  Mr.  Phillips  said  that 
Paramount  was  already  selling  that  way  or  whether 
he  said  that  they  were  thinking  of  selling  that  way, 
and  asked  what  we  thought  about  it.  [1219] 

Q.  Now  you  have  said  that  the  Paradise  would 
not  be  permitted  to  play  day  and  date. 
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Do  you  recall  that  actually  being  said  at  the  time 
of  this  conversation  in  New  York? 

A.  I  don't  recall  the  exact  words  that  either  Mr. 
Phillips  or  I  used,  of  course.  That  was  more  than 
six  years  ago.  I  have  given  you  my  best  present  rec- 
ollection of  what  was  said. 

Q.     I  understand  that. 

Now  have  you  told  us  everything  that  you  recall 
at  the  meeting  being  said  at  the  meeting  with  Mr. 
Phillips  and  Mr.  Keogh  on  April  of  1950? 

A.  There  was  one  other  theory  of  motion  picture 
distribution  that  Mr.  Phillips  raised  and  took  issue 
with  me  on.  I  have  covered  one  when  I  talked  about 
this  idea  of  clearance,  both  as  to  time  and  area, 
from  picture  to  picture. 

There  was  one  other  theory  that  he  raised,  and 
then  proceeded  to  tell  me  I  had  been  wrong  about 
when  I  had  been  arguing  here  in  Chicago.  But  I 
don't  recall  what  it  was.  We  got  into  a  conversation 
about  that. 

Q.  You  don't  recall  that  as  having  any  particu- 
lar bearing  on  Paradise  ? 

A.  I  think  he  tried  to  bring  it  into  the  Paradise 
[1220]  situation,  but  I  really  felt  that  we  are  doing 
what  I  told  Mr.  Keogh  I  thought  we  would  be  do- 
ing, refighting  some  battles  in  Chicago. 

Q.  You  don't  recall  anything  more  about  it  than 
that  at  the  present  time  ?  A.     No. 

Q.  Now  I  take  it  you  have  stated  your  present 
recollection  of  the  substance  of  your  conversation 
with  Mr.  Phillips  and  Mr.  Keogh. 
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A.    Yes,  I  have. 

Q.  Did  you  at  the  time  of  this  meeting  or  at  any 
time  thereafter  prepare  any  written  memorandum 
of  the  conversation  that  you  had? 

A.     I  did  not. 

Mr.  Johnston:  Do  you  know  whether  Mr. 
Schreiber  did? 

The  Witness :    I  do  not,  no. 

Mr.  Johnston:  Mr.  Simon,  how  long  was  this 
meeting  with  Mr.  Phillips  and  Mr.  Keogh  ? 

The  Witness :  Oh,  I  judge  we  were  there  from  an 
hour  to  an  hour  and  a  half.  We  were  proceeding  at 
this  thing  fairly  leisurely  there. 

Mr.  Keogh  had  a  nice  big  comfortable  office,  soft 
chairs.  And  except  when  we  get  to  refighting  a  few 
battles  in  Chicago,  every  one  of  us  was  quite  re- 
laxed. [1221] 

Mr.  Johnston:  Was  that  the  first  distributor  you 
called  upon  with  Mr.  Schreiber  when  you  made  the 
visit  to  New  York  in  the  latter  part  of  April  ? 

The  Witness:    I  do  not  recall. 

Mr.  Johnston:  Do  you  recall  the  sequence  of 
your  visits  ? 

The  Witness :    No,  I  do  not. 

Mr.  Westbrook:  Q.  There  was  one  other  ques- 
tion I  did  want  to  ask  you  about  that  conversation 
before  we  leave  it.  ^ 

Do  you  recall  Mr.  Phillips  saying  that  Paramount 
and  Fanchon  &  Marco  had  entered  into  what  was 
nominated  a  stand-by  agreement,  or  two  stand-by 
agreements  with  respect  to  the  franchise  situation, 
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pending  the  outcome  of  the  litigation  between  Para- 

moimt  and  Fanchon  &  Marco? 

A.     I  do  not  recall. 

Q.  Do  you  recall  Mr.  Phillips  saying  that  one 
of  the  reasons  why  Paramount  had  decided  not  to 
depart  from  the  policy  of  licensee  pictures  to  Para- 
mount Downtown  and  Paramount  Hollywood  pend- 
ing the  determination  of  the  litigation  with  Fanchon 
&  Marco,  was  because  of  the  very  substantial  dam- 
ages with  which  Paramoimt  would  be  faced  if  their 
position  in  the  lawsuit  with  Fanchon  &  Marco  were 
not  sustained?  [1222] 

A.  Yes,  I  recall  that  being  said  by  either  Mr. 
Keogh  or  Mr.  Phillips.  I  do  not  remember  which. 

And  I  think  I  replied  to  that  that  on  the  other 
hand,  if  their  position  were  sustained,  they  might  be 
subjected  to  heavy  damages  on  the  part  of  inde- 
pendent exhibitors  who  were  being  deprived  of  the 
opportimity  of  playing  first-run,  while  they  were 
adhering  to  the  franchise.  And  even  if  their  position 
were  not  sustained  in  their  litigation  with  Fanchon 
&  Marco,  they  might  subject  themselves  to  that  type 
of  liability  under  the  Anti-Trust  Laws. 

And  one  of  them  said  that  they  appreciated  that, 
but  that  was  the  decision  that  they,  as  lawyers  for 
the  company  and  the  people  who  were  administering 
the  company,  had  to  make,  which  of  a  series  of  dam- 
age suits  they  would  prefer  to  face. 

And  I  told  them  that  I  agreed  with  that,  that  that 
was  a  decision  they  had  to  make.  I  couldn't  make  it 
for  them. 


976       Fox  West  Coast  Theatres  Corp.  et  al. 

(Deposition  of  Seymour  Simon.) 

Q.  Now  with  regard  to  the  subject  that  you  men- 
tioned of  there  being  certain  pictures  that  were  not 
covered  by  the  franchise,  do  you  recall  either  Mr. 
Phillips  or  Mr.  Keogh  saying  that  the  only  pictures 
that  were  not  covered  by  the  franchise  were  those 
exhibitions  which  were  pre-released  or  road  show 
exhibitions?  [1223] 

A.    Yes,  I  recall  that. 

Q.  And  that  they  were  limited  in  number  to  not 
more  than  four  a  year? 

A.  Well,  I  recall  the  number  four.  Now  whether 
it  was  that  pre-release  or  road  show  engagements 
were  limited  to  four,  or  whether  in  addition  to  pre- 
release and  road  show  engagements  four  pictures 
could  be  excluded  from  the  franchise,  even  though 
they  weren't  pre-release  or  road  show  engagements, 
I  don't  recall. 

Q.  Do  you  recall  either  Mr.  Phillips  or  Mr. 
Keogh  saying  with  respect  to  those  pictures  which 
Paramount  elected  to  treat  on  a  pre-release  or  road 
show  basis,  that  they  preferred  such  exhibition  to 
occur  in  the  Hollywood  Boulevard  area  or  in  doT\Ti- 
to^vn  Los  Angeles? 

A.     I  don't  recall  that." 

Mr.    Corinblit:     Speaking   as   attorney   for   the 
plaintiff  in  this  case,  I  would  like  to  omit  the  por- 
tion beginning  at  the  bottom  of  page  40  and  running; 
over  to  page  42,  beginning  with  the  question:  ''Now J: 
you  recall  that  the  Paradise  Theatre  opened  in  Au- 
gust, 1950?" 

Beginning  there,  Mr.  Herscher. 
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(The  reading  of  the  deposition  was  resmned 
as  follows:) 

"Q.  Now  you  recall  that  the  Paradise  Theatre 
opened  in  August,  1950?  [1224] 

A.     I  don't  recall  when  it  opened. 

Q.  Well,  are  you  able  to  state  whether  or  not 
during  the  period  following  your  meeting  with  Mr. 
Phillips  and  Mr.  Keogh  in  New  York,  and  continu- 
ing until  the  opening  of  the  Paradise  Theatre,  you, 
personally,  had  any  other  conversation  with  any 
representative  of  Paramount  Film  Distributing 
Corporation  or  Paramount  Pictures  Corporation? 

A.     I  don't  recall  any. 

Q.  Now  directing  your  attention  to  Loew's,  In- 
corporated, when  you  were  in  New  York  in  April  of 
1950,  did  you  have  any  conversation  with  any  repre- 
sentative of  that  company  about  the  Paradise  The- 
atre ?  A.    Yes. 

Q.     Will  you  state  with  whom? 

A.     Benjamin  Melniker  and  J.  Eisenberg. 

Q.  Were  they  both  present  together  throughout 
your  meeting?  A.    I  am  not  sure. 

Q.  I  take  it  that  you  were  present  and  Mr.  Alex 
Schreiber  was  present  ?  A.    Yes. 

Q.    Anyone  else?  A.    Not  that  I  recall. 

Q.     Do  you  recall  where  the  meeting  occurred? 

A.  My  recollection  is  that  it  occurred  in  the 
Loew's  Building  at  1540  Broadway  in  New  York 
City. 

Q.  In  either  Mr.  Melniker 's  office  or  Mr.  Eisen- 
berg's  office? 
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A.     I  believe  it  was  in  Mr.  Melniker's  office. 

Q.  Will  you  tell  me  as  nearly  as  you  can  recall 
what  was  said  by  you,  Mr.  Schreiber  and  Mr.  Mel- 
niker  and  Mr.  Eisenberg  in  that  meeting? 

A.  I  said  that  we  wanted  to  play  their  pictures 
on  the  first-run  showing  in  Los  Angeles. 

Mr.  Melniker  said  that  was  out  of  the  question  be- 
cause they  licensed  their  pictures  to  only  two  thea- 
tres for  first-run  showing ;  one  of  them  was  in  down- 
town Los  Angeles,  I  think  it  was  the  State  Theatre, 
and  the  other  one  was  in  Hollywood,  I  think  it  was 
the  Egyptian  Theatre,  and  those  are  the  only  first- 
runs  that  they  would  license,  nothing  could  be  done 
on  our  request  for  first-run. 

Q.  In  that  connection,  do  you  recall  either  know- 
ing at  that  time  or  recalling  a  statement  at  that 
meeting,  that,  in  fact,  Loew's  licensed  some  of  its 
pictures  during  the  period  just  prior  to  the  time 
of  your  meeting  to  one  or  two  other  theatres  in  the 
Hollywood  Boulevard  area  and  one  or  two  other 
theatres  in  the  downtown  Los  Angeles  area,  but  that 
in  any  event  it  [1226]  was  Loew's  policy  to  confine 
the  first  run  exhibition  of  its  pictures  to  those  two 
areas  ? 

A.  Well,  I  said  that  I  understood  that  previ- 
ously they  had  licensed  at  least  three  first-run  show- 
ings, that  they  had  licensed  two  pictures  to  a  thea- 
tre in  either  Beverly  Hills  area  or  Wilshire  area, 
and  that  indicated  that  Loew's  didn't  confine  its 
showing  to  only  two  theatres. 

Mr.  Melniker  said  that  they  had  done  that,  but 
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they  had  changed,   and  now  they  were   confining 

their  showing  to  two  theatres. 

Q.  One  in  Hollywood  and  one  in  downtown  Los 
Angeles  ? 

A.  That  is  correct.  And  I  said,  well,  I  didn't  see 
any  reason  for  that.  What  was  the  reason  for  it? 

He  said  that  was  a  company  decision  and  they 
would  not  sell  more  than  two  showings. 

I  think  I  might  have  referred  to  a  few  Loew's 
pictures  that,  in  previous  times,  had  been  exhibited 
at  the  Loyola  Theatre  too. 

I  believe  there  had  been  one  or  two  exhibited  at 
the  Loyola  Theatre  on  the  first-run  showing,  al- 
though I  am  not  sure  of  that. 

Q.  Do  you  recall  Mr.  Melniker  saying  that  that 
was  years  ago  ? 

A.  Yes.  He  said  that  was  years  ago,  but  I  told 
[1227]  him  it  wasn't  so  long  ago.  It  was  in  1946  or 
1947  that  that  had  happened.  I  didn't  think  that 
was  so  long  ago. 

Q.     This  was  in  1950?  A.    Yes. 

Q.  What  else  was  said  at  that  meeting,  that  you 
recall  ? 

A.  Well,  then  he  said,  'Let's  get  down  to  busi- 
ness here  and  not  waste  time.  We  can't  sell  you 
first-runs,  so  don't  waste  any  more  time  talking 
about  that.  Now  we  will  talk  to  you  about  how  we 
can  sell.  It's  obvious  you  are  going  to  be  in  competi- 
tion with  Ingle  wood,  and  you  ought  to  compete 
against  the  theatres  in  Inglewood.'  I  think  he  said 
including  the  Academy  Theatre  and  the  Fifth  Ave- 


980       Fox  West  Coast  Theatres  Corp.  et  al. 

(Deposition  of  Seymour  Simon.) 

nue.  I  believe  that  went  as  far  as  the  South  Side 

Theatre  for  a  7-day  showing  and 

Q.  Let  me  interrupt.  Is  your  recollection  firm  on 
the  South  Side  Theatre? 

A.  It's  not  firm  on  that,  but  it's  firm  on  the 
Academy. 

Q.     Gro  ahead.  Excuse  me. 

A.  xlnd  I  told  him  that  I  thought  that  was  ridic- 
ulous, that  those  theatres  were  just  too  far  away  to 
be  competitive,  and  that  the  Paradise,  in  my  opin- 
ion and  [1228]  Mr.  Schreiber's  opinion,  could  have 
simultaneous  showings  with  those  other  theatres 
without  Paradise  being  aifected  and  without  the 
other  theatres  being  affected. 

I  told  him  that  I  thought  the  best  way  to  find  out 
what  the  best  way  of  licensing  the  product  was  was 
to  offer  a  number  of  pictures  to  the  Paradise  for 
simultaneous  showing  with  theatres  in  Inglewood, 
and  in  that  way  he  would  find  out  how  that  method 
of  licensing  did  affect  the  theatres  in  Inglewood,  if 
it  affected  them  at  all. 

Q.    What  did  he  say  in  response  to  that? 

A.  Well,  he  said  they  would  look  into  it  and  let 
me  Iniow. 

Q.     Is  that  all  you  recall  about  that  meeting? 

A.     That's  about  all  I  recall." 

Mr.  Corinblit :  Now  speaking  as  attorney  for  the 
Paradise  Theatre,  the  reference  to  documents  con- 
cerning Avhich  we  will  be  able  to  stipulate,  I  am 
sure,  we  mil  omit  them.  Going  over  now  to  page 
48,  beginning  with  the  question:  ^^Now  between  the 
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time  of  your  conversation  with  Mr.  Melniker  and 

^Ir.  Eisenberg — "  if  there  is  no  objection. 

Mr.  Herscher:    Is  there  any  objection? 

Mr.  Mitchell:     No,  we  are  not  objecting.  [1229] 
(The  reading  of  the  deposition  was  resumed 
as  follows)  : 

"Q.  Now  between  the  time  of  your  conversation 
Avith  Mr.  Melniker  and  Mr.  Eisenberg  in  New  York 
in  the  latter  part  of  April,  1950,  and  the  opening  of 
the  Paradise  Theatre,  do  you  recall  having  any 
I  other  conversations  Vvdth  any  representative  of 
Loew's,  Incorporated  about  the  Paradise? 

A.  Yes.  I  believe  that  I  had  some  long  distance 
telephone   conversations   with   Mr.   Melniker. 

Q.  Are  you  able  to  fix  the  time  of  those  conver- 
sations? A.     No,  I  am  not. 

Q.  That  would  be  your  recollection,  it  was  in  the 
period  that  I  indicated?  A.     Yes. 

Q.     Do  you  recall  the  first  of  those  conversations  ? 

A.     I  don't  recall  how  many  there  were. 

Q.  You  are  not  able  to  separate  one  from  the 
other,  is  that  correct? 

A.     No,  I  am  not  able  to  do  that. 

Q.  Do  you  recall  the  substance  of  the  conversa- 
tions? A.     I  don't  recall  that  either. 

Q.  Do  you  recall  whether  any  of  them  related 
to  the  pictures  'Father  of  the  Bride'  and  'Asphalt 
Jungle?'  A.     I  don't  recall.  [1230] 

Q.  Do  you  recall  whether  your  conversations 
related  to  'Annie  Get  Your  Gun?' 

A.     I  don't  recall. 
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Q.  Apart  from  those  telejjhone  conversations, 
you  don't  recall  having  had  any  other  conversations 
with  any  representative  of  Loew's,  Incorporated, 
during  the  period  from  the  end  of  April  of  1950 
until  the  opening  of  the  theatre  ?  A.     No. 

Q.  Referring  now  to  Warner  Bros.,  did  you, 
when  you  were  with  Mr.  Schreiber  in  New  York 
in  the  latter  part  of  April,  1950,  have  a  conversa- 
tion with  a  representative  or  representatives  of  that 
company  about  the  Paradise?  A.    Yes. 

Q.     Would  you  state  with  whom? 

A.     Howard  Levinson. 

Q.  I  take  it  you  and  Mr.  Schreiber  were  present, 
and  Mr.  Levinson,  and  no  one  else,  is  that  correct? 

A.     Yes. 

Q.  I  take  it  the  conversation  occurred  in  Mr. 
Levinson 's  office?  A.     That  is  correct. 

Q.  Will  you  tell  me  as  nearly  as  you  can  recall 
what  was  said  by  each  of  the  persons? 

The  Witness:  Do  you  think  we  should  break  off 
now?    [1231] 

Mr.  Westbrook:  Yes.  This  would  be  a  good 
time." 

*'Q.  Mr.  Simon,  would  you  tell  me  whether  or 
not  you  recall  having  made  any  memorandum  of 
your  conversation  with  Mr.  Eisenberg  and  Mr.  Mel- 
nicker  in  April,  1950?  A.     I  did  not. 

Q.     So  far  as  you  know,  no  one  else  did?  1 

A.  I  have  no  knowledge  as  to  whether  Mr.  Mel- 
niker  and  Mr.  Eisenberg  did,  and  I  have  no  knowl- 
edge as  to  whether  Mr.  Schreiber  did. 
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Q.  Now  Thursday  we  had  just  commenced  talk- 
ing about  your  visit  to  Mr.  Levinson  of  Warner 
Brothers  in  New  York  in  April  of  1950. 

As  I  recall,  your  testimony  was  that  you  had 
discussed  the  Paradise  Theatre  with  him  at  that 
time,  is  that  correct?  A.    Yes. 

Q.  And  I  take  it  that  w^as  in  Mr.  Levinson 's 
office  ?  A.     Yes. 

Q.  And  the  persons  present  were  you,  Mr. 
Schreiber  and  Mr.  Levinson.        A.     That  is  right. 

Q.  Now  will  you  tell  me  as  nearly  as  you  recall 
what  was  said  by  you,  Mr.  Schreiber  and  Mr.  Levin- 
son [1232]  at  that  time? 

A.  I  told  Mr.  Levinson  about  this  Paradise 
Theatre,  which  was  being  built,  and  which  would 
soon  be  ready  for  opening. 

And  Mr.  Schreiber,  I  believe,  embellished  my 
description  by  telling  Mr.  Levinson  what  a  beauti- 
ful and  finely  appointed  theatre  it  would  be. 

I  then  said  that  the  theatre — I  said  that  Mr. 
Schreiber  wanted  to  play  at  the  theatre  first-run 
pictures,  and  he  would  like  to  be  able  to  license 
Warner  Pictures  on  a  basis  which  would  not  pre- 
vent simultaneous  showing  of  the  pictures  in  other 
theatres. 

Mr.  Levinson  said  he  believed  that  that  would  be 
impossible,  because  Warner  Brothers  licensed  their 
first-run  pictures  to  their  own  theatres  in  Los  Ange- 
les. 

Q.    To  their  three  Warner  Brothers  Theatres, 
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Warner  Downtown,  Warner  Hollywood  and  War- 
ner Wilton  ? 

A.  I  don't  remember  the  specific  names  of  the 
theatres.  He  might  have.  I  do  recall  that  he 
I)ointed  out  that  they  have  their  own  theatres  and 
they  would  not  be  willing  to  license  first-run  pic- 
tures to  any  other  theatres  so  long  as  they  could 
play  them  in  their  own  theatres,  and  so  long  as  that 
situation  [1233]  prevailed,  he  believed  it  would  be 
the  desire  of  his  company  to  confine  the  first-rim 
exhibition  in  Los  Angeles  of  Warner  pictures  to 
theatres  owned  by  the  same  company  as  was  pro- 
ducing and  distributing  the  pictures. 

I  think  we  then  asked  him  about  playing  the  pic- 
tures on  the  availability  of  seven  days  after  first- 
run  without  bidding  against  theatres  to  the  east  of 
the  Paradise,  that  is,  theatres  in  Inglewood,  and  my 
best  recollection  is  that  he  said  he  would  look  into 
it  and  let  us  know. 

I  don't  recall  his  having  given  us  any  definite 
answer. 

Q.  Do  you  recall  his  saying  that  he  didn't  have 
anything  to  do  with  that  phase  of  the  problem,  and 
that  the  thing  to  do  was  to  talk  to  Warner's  repre- 
sentative in  Los  Angeles,  Mr.  Herbel  and  Mr. 
Greenberg  ? 

A.  I  don't  recall  his  having  said  that.  He  may 
have. 

Q.  Is  that  all  you  recall  about  your  conversa- 
tion with  Mr.  Levinson  in  April,  1950? 

A.     That  is  all  I  can  recall  at  the  present  time. 
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Mr.  Johnston:  How  long  did  that  meeting  take, 
Mr.  Simon? 

The  AA^itness:    I  don't  recall. 

Q.  (By  Mr.  Westbrook)  :  I  take  it  it  was  a 
relatively  [1234]  short  meeting. 

A.  I  don't  recall  how  long  it  took,  and  I  don't 
know  what  you  mean  by  relatively  short. 

I  will  say  that  I  have  known  Mr.  Levinson  since 
1938,  1939  or  1940,  and  I  have  seen  him  on  several 
occasions  since  then. 

I  like  to  think  he  is  a  friend  of  mine.  And  usu- 
ally when  I  go  into  his  office  and  see  him,  I  talk 
about  other  things  than  the  immediate  problem  at 
hand. 

We  might  have  talked  about  other  subjects  than 
the  Paradise  Theatre  both  before  and  after  we 
talked  about  the  Paradise. 

Q.  Actually,  you  are  on  friendly  terms  with  a 
number  of  the  members  of  the  legal  staffs  of  the 
various  distri])utors  in  New  York,  is  that  correct? 

A.  Well,  I  certainly  have  friendly  feelings 
toward  a  lot  of  laAvyers  Avho  work  for  film  com- 
panies in  New  York.  I  think  they  are  nice  people, 
doing  their  job.  I  often  differ  with  them  on  what 
I  think  the  law  requires,  and  also  what  I  think  is 
good  judgment.  But  lawyers  working  for  the  film 
companies  obviously  have  a  different  point  of  view 
than  I  have  working  as  a  lawyer  for  independent 
exhibitors,  and  I  hope  that  they  have  this  friendly 
feeling  towards  me  which  [1235]  I  have  towards 
them. 
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Mr.  Johnston:  It  isn't  confined  exclusively  to 
New  York  lawyers,  this  feeling  of  friendship,  I 
hope  ? 

The  Witness:    Well,  I  hope  it  isn't  either. 

Q.  (By  Mr.  Westbrook)  :  I  show  you  now  three 
documents,  which  consist  of  correspondence  between 
you  and  Mr.  Levinson,  being  respectively  dates  of 
June  7,  1950,  which  is  Defendants'  Exhibit  H-7  for 
identification,  June  9,  1950,  which  is  Defendants' 
Exhibit  H-8  for  identification;  and  June  15,  1950, 
which  is  Defendants'  Exhibit  H-9  for  identification. 

I  will  ask  you  if  you  recall  sending,  or  as  the 
case  may  be,  receiving  those  letters  on  or  about  the 
dates  which  they  bear?  A.     I  recall  H-7. 

I  recall  H-8. 

I  recall  H-9. 

Q.  Now  during  the  period  from  the  time  of  your 
conversation  with  Mr.  Levinson  in  New  York  in  | 
April,  1950  until  the  opening  of  the  Paradise  Thea- 
tre, did  you,  to  the  best  of  your  recollection,  have 
any  other  conversation  with  any  representative  of 
W^arner  Brothers  about  the  Paradise  Theatre? 

A.  No,  except  I  might  have  had  a  long  distance 
telephone  conversation  with  Mr.  Levinson.   [1236] 

Q.  You  don't  have  any  distinct  recollection  one 
way  or  the  other? 

A.  It  seems  to  me  that  I  did  call  him  as  a  fol- 
low-up to  the  letters  that  you  just  showed  me,  and 
I  asked  him  to  find  out  what  his  company  was  going 
to  do. 

As  I  recall  it,  I  asked  him  what  the  decision  was 
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with  regard  to  the  Paradise,  and  he  said  he  didn't 

know,    that    would    be    made    by   the    distribution 

people. 

I  asked  him  to  find  out  what  it  was,  and  advise 
me,  and  he  said  he  would  try  to  do  it  and  let  me 
know. 

I  don't  believe  he  ever  did  advise  me. 

Q.  Do  you  recall  learning  before  the  opening  of 
the  Paradise  that  the  opening  picture  on  the  top 
half  of  the  program  was  a  Warner  Brothers  pic- 
ture on  a  seven-day  availability? 

A.     I  don't  recall  that. 

Q.  Does  that  refresh  your  recollection  learning 
either  from  Mr.  Le\dnson  or  someone  else  that 
Warner's  had  agreed  to  license  three  Warner 
Brothers  pictures  to  the  Paradise  on  a  seven-day 
availability  in  succession  on  an  experimental  basis 
to  see  what  the  results  would  be  on  that  availability. 

A.  That  does  not  refresh  my  recollection.  I 
don't  recall  that.  [1237] 

Q.  Now  turning  to  Universal,  did  you  in  April, 
1950,  when  you  were  in  New  York  with  Mr.  Schrei- 
ber,  have  a  conversation  with  a  representative  of 
Universal  Pictures  Company,  Inc.,  or  Universal 
Exchanges,  Inc.  ?  A.    Yes,  I  did. 

Q.     That  was  Mr.  C.  S.  Landau? 

A.     Cy  Landau. 

Q.  I  take  it  that  conversation  occurred  in  Mr. 
Landau's  office,  is  that  right?  A.    Yes. 

Q.  You  and  Mr.  Schreiber  and  Mr.  Landau  were 
present?  A.    We  were  present,  yes. 
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Q.     Was  there  anyone  else,  as  you  recall  it? 

A.  Well,  I  don't  recall.  I  do  remember  that  Mr. 
Landau  had  a  desk  that  was  right  near  the  door, 
and  whether  there  was  another  desk  in  the  room 
that  someone  else  occupied,  and  whether  that  per- 
son Avas  there,  I  don't  remember.  But  if  the  per- 
son was  there,  he  or  she  didn't  participate  in  the  1 
conversation  regarding  the  Paradise. 

Q.  Now  will  you  tell  me  as  nearly  as  you  recall  \ 
what  was  said  by  you,  Mr.  Schreiber  and  Mr.  Lan-  j 
dau  on  that  occasion? 

A.  Well,  either  Mr.  Schreiber  or  I  told  him 
about  [1238]  the  Paradise  Theatre  being  built  where 
it  was  located,  how  big  it  was  going  to  be,  what 
kind  of  a  theatre  it  was  going  to  be,  and  then  I 
told  him  that  we  wanted  to  play  their  pictures  on 
first-run  showing  in  Los  Angeles. 

I  pointed  out  to  Mr.  Landau  that  Universal  sold  ' 
its  pictures  to  four  or  five  theatres  in  the  Los  Ange- 
les area  for  a  multiple  first-run  showing,  and  I 
believe  I  told  him  that  all  or  a  majority  of  those 
theatres  w^ere  Fox  Theatres,  and  that  I  saw  no 
reason  why  they  shouldn't  permit  an  independent  to 
break  into  the  first-run  exhibition  field  on  their 
pictures. 

I  told  him  what  we  preferred  to  do  is  to  play 
their  pictures  and  let  anyone  else  who  wanted  to 
play,  who  they  wanted  to  license,  play  their  pictures 
along  with  us,  that  if  they  weren't  agreeable  to  that, 
then  we  would  be  able  to  bid  against  other  theatres 
for  an  additional  first-run  showing,  that  is,  in  addi- 
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tioii  to  what  tliey  were  then  selling,  and  if  they 
weren't  agreeable  to  that,  then  I  saw  no  reason  why 
we  shouldn't  be  permitted  to  bid  against  a  theatre, 
I  believe  in  Culver  City. 

Q.     Culver  Theatre? 

A.  Well,  that  sounds  like  the  name  of  it,  but  it 
was  a  theatre,  I  knew,  in  Culver  City  that  was  play- 
ing [1239]  their  pictures  on  a  first-run  showing. 

I  iDelieve  I  gave  them  the  name  of  the  theatre  in 
Culver  City  at  the  time.  Now  whether  it  was  the 
Culver  Theatre  or  not,  I  don't  now  recall. 

I  went  on  and  told  him  that  I  thought  that  since 
they  had  this  multiple  first-run  policy,  I  could  see 
no  justification  for  excluding  us  from  the  oppor- 
tunity to  compete  for  first-run  showing  of  motion 
pictures. 

Q.  Do  you  recall  what  Mr.  Landau  said  in 
response  to  that  ? 

A.  I  believe  he  said  that  he  would  have  to  look 
into  it  and  let  me  know. 

Q.  In  that  connection,  did  you  say  anything 
about  the  Paradise  Theatre  being  competitive  with 
the  Culver  Theatre  in  the  sense,  to  some  extent  at 
least,  on  a  first-nm  policy  they  would  be  dependent 
upon  the  same  patronage*? 

A.  No.  What  I  told  them  was  really  just  the 
opposite  of  that,  that  I  thought  that  we  could  play 
^  pictures  on  a  first-rim  showing  at  the  same  time  as 
that  theatre  in  Culver  and  not  affect  the  Culver 
Theatre  to  any  marked  extent,  any  noticeable  ex- 
tent. 
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Q.  In  other  words,  it  was  your  \T.ew,  I  take  it, 
that  the  Culver  Theatre  does  not  draw  any  substan- 
tial [1240]  number  of  patrons  out  of  the  West- 
chester area"? 

A.  Yv^ell,  I  don't  know  that  I  had  an  opinion  on 
that.  But  I  told  him  that  I  felt  that  if  we  played 
on  a  first  run,  that  would  create  additional  business, 
and  we  would  do  business  and  the  Culver  would  do 
just  as  much  business  as  they  had  ever  done. 

But  I  did  tell  them  that  if  he  w^as  not  willing  to 
sell  us  that  way,  and  if  the  only  vv^ay  we  could  get 
into  the  first-run  market  was  by  bidding  against  the 
Culver  Theater,  or  the  theatre  in  Culver  City — I  am 
assuming  now  that  you  said  so  that  it  was  the  Cul- 
ver Theatre — that  if  the  only  way  we  could  get  into 
first-run  was  by  bidding  against  that  Culver  Theatre 
for  the  pictures,  that  they  were  showing,  then  we 
would  be  willing  to  do  that,  although  I  thought  and 
I  expressed  to  him  the  thought  that  the  wisest  dis- 
tribution policy  would  be  to  add  additional  first- 
runs. 

Q.  Did  you  have  any  conversation  with  him 
about  the  number  of  additional  first-runs  that  would 
be  necessary  or  desirable  to  add  in  the  Los  Angeles 
metropolitan  area? 

A.  I  believe  he  might  have  raised  the  question 
as  to  how  many  additional  first-runs  they  would 
have  to  create  if  they  gave  the  Paradise  Theatre 
first-run  [1241]  pictures,  and  where  they  would 
stop. 

And  I  also  told  him  that  their  policy  of  multiple 
first-runs  in  Los  Angeles  had  apparently  been  a 
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p:ood  policy  for  them,  and  I  felt  they  would  be  bet- 
ter off  ])y  having  additional  first-runs. 

And  I  told  them,  how  many  additional  first-runs 
they  should  have,  I  couldn't  answer.  That  was 
their  problem. 

Q.     Did  ]\lr.  Landau  say  anything  to  you  about 

I,  the  fact  that  Universal  was  having  trouble  carry- 
j  ing  the  overhead  of  five  theatres  on  a  first-run  day 
and  date  policy  and  was  considering  reducing  the 
number  of  day  and  date  first-runs? 

A.     No,  I  don't  recall  his  saying  that  at  aU. 

Q.  Your  recollection  is  simply  that  he  said  he 
would  look  into  it  and  advise  you,  is  that  right  ? 

A.     That  is  right. 

Q.  Now  what  was  said  with  respect  to  any  other 
run  or  availability,  if  you  recall? 

A.  I  don't  think  anything  was  said  about  any 
other  run  or  availability  in  that  conversation. 

Q.  Do  you  recall  that  following  your  conversa- 
tion with  Mr.  Landau  in  his  office,  while  you  were 
still  in  New  York,  you  had  a  telephone  conversa- 
tion with  him? 

A.  I  recall  talking  to  him  again.  Whether  he 
[1242]  called  me  and  asked  me  to  come  over  and 
see  him  and  I  saw  him  again,  or  whether  I  spoke 
to  him  on  the  telephone,  I  don't  remember,  but  I 
do  know  that  he  gave  me  an  answer  while  I  was 
in  New  York  to  the  request  that  Mr.  Schreiber  and 
I  had  made. 

Q.    And  what  was  that  answer?  [1243] 

A.     The  answer  was  that  under  no  circumstances 
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would  they  oifer  first-run  pictures  to  the  Paradise 

Theatre  on  any  basis. 

Q.     That  is,  first-run  Los  Angeles? 

A.  I  said  pictures  to  the  Paradise  Theatre  on  a 
first  run  showing  on  any  basis.  That  is  not  without 
bidding  against  the  Culver.  And  they  wouldn't 
permit  us  to  bid  against  the  Culver  or  any  other 
theatre,  that  they  just  weren't  going  to  let  the  Para- 
dise have  the  opportunity  to  play  their  pictures 
first-run. 

Q.  I  just  want  to  be  clear.  They  only  used  the 
term  "first-run."  You  were  talking  about  first  run 
Los  Angeles  and  not  first  run  Inglewood? 

A.     First  run  Los  Angeles. 

Q.  Do  you  recall  whether  on  that  occasion  or 
your  second  conversation  with  Mr.  Landau  there 
was  any  discussion  about  a  seven  day  availability  1 

A.     Yes,  there  was. 

Q.     V/hat  was  said  in  that  respect? 

A.  Well,  I  told  him  since  that  was  his  position 
on  first  run,  we  had  to  have  iDictures  to  play  in  the 
theatre,  and  the  next  best  thing  was  the  seven  day 
availability. 

And  so  I  was  asking  him  to  permit  us  to  play  on 
a  seven  day  availability  without  bidding  against 
other  theatres.  [1244] 

Q.  Do  you  recall  telling  him  that  Mr.  Schreiber 
Vv^ould  be  satisfied  with  that  availability? 

A.  I  don't  recall  telling  him  that,  no,  because  he 
wouldn't  be  satisfied  with  anything  short  of  first 
run. 
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But  I  think  I  probably  did  express  to  him  the 
idea  that  since  we  couldn't  get  first  run,  we  had  to 
try  to  get  the  next  best  thing,  which  was  the  seven 
day  availability. 

Q.  I  show  you  now  a  photostatic  copy  of  an 
original  of  a  letter  on  the  letterhead  Universal  Pic- 
tures Company,  Inc.,  addressed  to  you,  signed  by 
Mr.  Landau,  under  date  of  May  4,  1950,  which  is 
Defendants'  Exhibit  1-5  for  identification,  and  ask 
you  if  that  refreshes  your  recollection  that  you  did, 
in  fact,  tell  Mr.  Landau  that  Mr.  Schreiber  would 
be  satisfied  with  a  seven  day  availability,  provided 
that  there  was  no  bidding? 

A.  That  does  not  refresh  my  recollection,  and  I 
deny  that  I  told  him  that  Mr.  Schreiber  would  be 
satisfied  with  a  seven  day  availability,  even  though 
there  was  no  l^idding  in  lieu  of  first  run. 

I  did  tell  him  what  we  did  want,  since  we  could 
not  get  first  r\in,  a  seven  day  availability  without 
bidding. 

Q.     Now,  on  the  occasion  of  that  conversation — " 

Mr.  Mitchell:  On  that  letter,  your  Honor,  I 
think  perhaps  that  is  one  that  should  go  into  evi- 
dence. [1245] 

Mr.  Corinblit:  Speaking  now  as  counsel  for 
plaintiff,  your  Honor,  every  one  of  these  letters 
will  be  in  evidence  and  we  will  put  each  and  every 
one  in.  If  we  want  to  put  in  all  the  evidence  that 
is  marked  here,  that  is  one  thing,  but  if  we  are 
going  to  do  it  piecemeal,  I  think  it  is  not  appro- 
priate. 


994       Fox  West  Coast  Theatres  Corp.  et  al. 

(Deposition  of  Sejanour  Simon.) 

Mr.  Mitchell :  That  has  reference  to  context.  To 
put  all  the  letters  in  without  reference  to  context 
doesn't  accomplish  the  purpose.  Here  a  witness 
is  being  asked  about  a  particular  letter,  not  simply 
identifying  it.  He  is  being  asked  about  a  particu- 
lar letter,  and  in  order  to  get  the  context  of  it,  this 
is  the  time  when  the  letter  should  come  in,  and  we 
desire  to  offer  it. 

Mr.  Corinblit:  All  right,  your  Honor.  I  with- 
draw the  objection. 

The  Court:  It  may  be  received  in  evidence  and 
marked. 

The  Clerk:    Universal's  Exhibit  B-3. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Universal's  Exhibit  B-3.) 
»  *  *  *  * 

Mr.  Corinblit:  Speaking  as  attorney  for  the 
plaintiff,  we  will  now  go  to  page  QQ,  beginning  with 
the  question,  "Now  during  the  period." 

Mr.  Westbrook:    I  can't  hear  you,  counsel. 

Mr.  Corinblit:  Beginning  with  the  question, 
*'Now  during  the  period,"  and  so  forth. 

(The  reading  of  the  deposition  was  resumed 
by  counsel,  as  follows) : 

"Q.  Now  during  the  period  from  the  time  that 
you  talked  to  Mr.  Landau  in  New  York  until  the 
opening  of  the  Paradise  Theatre,  do  you  recall  hav- 
ing had  any  other  conversations  with  Mr.  Landau 
or  anyone  else  representing  Universal  with  respect 
to  the  Paradise  Theatre  ? 

A.     I  don't  recall  any  further  conversations  with 
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respect  to  Mr.  Landau,  and  I  don't  believe  I  had 

conversations  with  anyone  else. 

Q.  Now  turning  your  attention  next  to  RKO,  did 
you,  when  you  were  with  Mr.  Schreil^er  in  New 
York  in  April,  1950,  see  any  representative  of  that 
company  with  reference  to  the  Paradise  Theatre  f 

Mr.  Mitchell:  I  object  to  the  question  upon  the 
ground  that  it  is  immaterial  v/hether  he  saw  or 
talked  with  RKO,  which  is  not  a  defendant  in  this 
action. 

Mr.  Corinblit:  Speaking  as  attorney  for  the 
plaintiff,  [1249]  your  Honor,  we  have  gone  into  this 
before.  This  tells  the  whole  picture  of  the  rela- 
tionship with  the  defendants  and  distributors  in 
New  York  and  Los  Angeles.  I  think  heretofore  you 
have  permitted  that  e\ddence  in.  On  that  ground,  I 
think  you  ought  to  permit  this. 

The  Court:    Overruled. 

Mr.  Mitchell:  May  our  same  objection  go  to  all 
these  questions  with  regard  to  RKO  ? 

The  Court:  Yes,  you  can  have  a  running  objec- 
tion. 

Mr.  Corinblit :  We  will  now  resume  with  the  dep- 
osition. 

(The  reading  of  the  deposition  was  resumed 
by  counsel,  as  follows) : 

"A.    Yes. 

Q.    Mr.  William  Zimmerman,  is  that  correct? 

A.     That's  right. 

Q.    And  E.  Compton  Timberlake? 
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A.  I  don't  recall  Mr.  Timberlake  being  present. 
He  might  have  been. 

Q.     Do  you  recall  anyone  else  being  present  ? 

A.     Mr.  Schreiber. 

Q.  And  I  take  it  that  conference  or  conversation 
occurred  in  Mr.  Zimmerman's  office  ?  A.    Yes. 

Q.  Now  will  you  tell  me  as  nearly  as  you  recall 
what  [1250]  was  said  by  you  and  Mr.  Schreiber, 
and  what  was  said  by  Mr.  Zimmerman  on  that  occa- 
sion? 

A.  Either  Mr.  Schreiber  or  I  told  Mr.  Zimmer- 
man we  wanted  to  get  pictures  for  shoAving  at  the 
Paradise  on  a  first-run  Los  Angeles,  and  that  we 
wanted  to  play  the  RKO  pictures  on  that  arrange- 
ment. 

Mr.  Zimmerman  had  known  Mr.  Schreiber  before 
that  meeting,  and  he  also  knew  me.  And  as  I  recall 
it,  he  treated  that  request  in  kind  of  a  joking  man- 
ner. 

He  told  IMr.  Schreiber  that  Mr.  Schreiber  really 
didn't  want  that,  and  he  ought  to  forget  about  that. 

Q.     Did  he  say  why? 

A.  I  think  he  said  there  wasn't  any  chance  of 
his  getting  that  and  he  just  ought  to  forget  about 
it  and 

Q.  Did  he  say  it  was  RKO  policy  to  license  its 
top  features  in  the  RKO  Hill  Street  and  Downtown 
Los  Angeles  and  the  RKO  Pantages  in  Hollywood 
so  far  as  the  first-run  showing  was  concerned? 

A.     I  don't  recall  whether  he  said  that  or  not. 

Q.     Do  you  recall  anything  else  being  said  about 
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the  subject  of  Los  Angeles  first-run  either  by  you 

or  Mr.  Zimmerman  or  Mr.  Schreiberl 

A.  I  think  I  told  Mr.  Zinmierman  that  he  had 
always  held  himself  out  to  me  as  a  person  who 
wasn't  miwilling  to  depart  from  established  tradi- 
tions in  motion  picture  [1251]  distribution,  and  I 
told  him  that  this  was  a  good  opportunity  to  break 
out  with  more  first-runs  in  Los  Angeles  and  bring 
about  a  result  where  RKO  would  make  a  lot  more 
money  from  the  first-run  showing  of  motion  pic- 
tures in  Los  Angeles  and  from  the  whole  Los  Ange- 
les territory  than  they  were  making  when  they 
confined  exhibition  to  a  couple  of  theatres. 

Q.  Do  you  recall  either  Mr.  Zimmerman  or  any- 
1  one  else  present  stating  that  in  view  of  the  RKO 
people,  the  theatres  that  were  exhibiting  RKO  pic- 
tures on  first-run  Los  Angeles  were  in  substantial 
competition  with  the  Paradise,  and  therefore  that 
RKO  would  be  unwilling  to  offer  a  day  and  date 
first-run  to  the  Paradise. 

A.     I  don't  recall  his  saying  that. 

Q.  Now  after  that  phase  of  the  conversation,  is 
that  all  you  recall  being  said  about  first-run  Los 
Angeles?  A.     That's  all  I  remember. 

Q.  Do  you  recall  anything  being  said  about  the 
Loyola  ? 

A.  Oh,  yes,  I  believe  that  we  pointed  out  to  him 
that  there  had  been  some  RKO  pictures  that  had 
played  the  Loyola  Theatre  first-run.  He  said  that 
they  were  pictures  that  the  RKO  Hill  Street  and 
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RKO  Pantages  Theatre  in  Hollywood  did  not  want 

to  play,  so  they  had  sold  the  pictures  to  Fox. 

Q.  They  were  program  pictures,  or  second  fea- 
ture? A.     Well,  I  don't  remember  that. 

Q.  Do  you  recall  any  mention  being  made  of 
Tim  Holt  [1252]  Western  in  that  conversation? 

A.  Yes.  I  think  he  went  into  the  pictures  and 
pointed  out  that  at  least  some  of  the  pictures  were 
not  pictures  of  outstanding  quality. 

Q.     Pretty  limited  box  office  value? 

A.  Well,  some  of  them  were.  I  don't  recall  all 
the  pictures.  I  think  there  were  a  couple  of  pictures 
that  had  a  pretty  good  box  office  appeal,  though. 

Do  you  have  a  list  of  the  pictures? 

Q.     I  do.  I 

A.     Wasn't  there  a  Jimmy   Stewart  picture  in    j 
that  group?  j 

Q.     You  have  an  amazingly  good  memory.  ' 

Mr.  Johnston:  Did  you  have  a  list  of  pictures 
with  you  at  that  time,  Mr.  Simon,  which  had  been 
exhibited  at  the  Loyola  Theatre? 

The  Witness:  Mr.  Schreiber  had  such  a  list, 
pictures  which  had  been  exhibited  first-run  at  the 
Loyola  Theatre  during  a  preceding  period  of  three 
or  four  years.    I  forget  how  far  back  the  list  went. 

Mr.  Johnston:  Did  you  leave  that  list  with  any 
distributor  with  whom  you  talked  during  this  period 
in  April? 

The  Witness:     I  don't  recall. 

Mr.  Westbrook:     Off  the  record. 

(Discussion  had  off  the  record.) 
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Q.  (Bj  Mr.  Westbrook)  :  The  Jinmiy  Stewart 
picture  you  [1253]  referred  to  is  'Magic  Town"? 

A.     That's  right,  'Magic  Town'  is  the  picture. 

Q.     That  played  at  the  Loyola  back  in  1947  ? 

A.  '47,  and  I  pointed  out  to  him  that  that  was 
a  picture  that  certainly  had  good  box  office  appeal. 

Q.  Xow  I  take  it  that  none  of  the  other  pictures 
there  fall  in  the  category  of  the  pictures  that  had 
good  box  office  appeal,  so  far  as  you  recall? 

A.  I  don't  recall  all  of  these  pictures.  I  am  not 
in  a  position  to  say  now.  Some  of  them  might  have 
been  pictures  that  were  pretty  good  pictures. 

Q.  Do  you  recall  anything  else  being  said  about 
first-run  in  the  course  of  your  conversation  with 
Mr.  Zimmerman?  A.     No. 

Q.  After  you  discussed  first-run,  did  the  subject 
of  seven-day  availability  come  up?  A.    Yes. 

Q.  Do  you  recall  Mr.  Schreiber  saying  on  that 
occasion  that  it  would  be  acceptable  to  him  if  he 
were  licensed  RKO  ])roducts  for  exhibition  in  the 
Paradise  seven  days  after  first-run  Los  Angeles, 
provided  that  the  Paradise  wasn't  required  to  bid 
for  that  run?        A.     I  don't  recall  his  saying  that. 

He  did  and  I  did  ask  for  the  opportunity  to 
license  their  RKO  pictures  on  a  seven-day  availa- 
bility after  first-run  [1254]  without  bidding,  but 
that  was  only  if  RKO  was  unwilling  to  license  pic- 
tures to  us  on  a  first-run  showing. 

Q.  Do  you  recall  what  Mr.  Zimmerman  said  in 
that  respect? 

A.     Well,   he  said  that  he  thought  that  would 
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be  pretty  hard,  because  he  felt  the  theatres  in 
Inglewood  were  competitive  to  Paradise  Theatre, 
or  would  be  competitive  when  it  was  opened,  and 
that  if  they  wanted  the  opportunity  to  compete  for 
first-run  billing,  he  did  not  see  how  he  could  exclude 
them  from  that  opportunity;  and  that  if  he  did 
try  to  exclude  them,  he  would  be  discriminating 
against  them. 

I  told  him  that  that  was  not  my  view  of  the  law. 

My  view  of  the  law  was  that  even  if  two  theatres 
were  in  substantial  competition  with  each  other, 
the  distributor  had  the  right  to  tell  both  of  these 
theatres,  'I  am  not  going  to  sell  either  of  you  clear- 
ance over  the  other,  but  I  will  permit  the  two  of  you 
to  play  day  and  date,  and  one  exhibitor  could  not 
object  because  he  didn't  have  the  opportunity  to 
buy  exclusivity  over  the  other  exhibitor.' 

Q.  In  other  words,  the  distributor  had  the  right 
to  determine  how  many  or  how  few  runs  he  would 
license   on  each   availability'? 

A.     No,  I  didn't  say  that. 

I  simply  said  that  my  view  of  the  law  was  that 
if  [1255]  two  theatres  were  right  across  the  street 
from  each  other,  and  obviously  for  that  reason  in 
substantial  competition,  the  distributor  could  say 
to  the  tv/o  of  them,  'I  am  not  going  to  have  bidding 
between  you  for  an  exclusive  run.  My  pictures 
are  available  to  both  of  you  to  play  on  the  same 
availability.'  And  as  long  as  he  didn't  discriminate 
between  them  and  the  film  rental  terms  he  de- 
manded, I  didn't  feel  that  one  of  those  exhibitors 
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would  have  any  sound  legal  position  to  maintain 
that  lie  shouldn't  be  required  to  play  that  way,  but 
he  should  have  the  opportunity  to  buy  clearance 
l^riority  of  run  over  the  other  theatre;  and  if  he 
was  denied  that  opportunity,  he  was  being  discrim- 
inated against,  and  the  antitrust  laws  were  being 
violated. 

I  told  Mr.  Zinunerman  that  no  distril^utors  in  my 
view  had  to  justify  a  refusal  to  grant  clearance  or 
priority  of  run  in  favor  of  one  theatre  over  another, 
that  the  only  time  they  have  to  justify  clearance 
was  when  they  granted  it,  and  then  the  burden  was 
on  the  distributor  to  justify  that  the  clearance  was 
granted  in  favor  of  one  theatre  over  another  theatre 
with  which  it  was  in  substantial  competition. 

I  also  told  him  that  notwithstanding  that,  I  didn't 
think  it  would  affect  the  theatres  in  Inglewood  any 
if  the  Paradise  Theatre  played  day  and  date  with 
Inglewood,  and  I  told  him  that  the  best  way  of 
pro\ing  that,  instead  of  sitting  around  the  New 
York  office  and  speculating  about  it,  [1256]  was  to 
license  a  representative  number  of  pictures  to  the 
Paradise  Theatre  for  simultaneous  showing  with 
a  theatre  in  Inglewood  or  anyw^here  else  and  see 
what  the  effect  of  that  actual  experience  vv^as. 

Incidentally,  I  might  say  that  I  recall  expressing 
the  same  idea,  as  I  just  stated  I  expressed  to  Mr. 
Zimmerman,  with  regard  to  a  distributor  having 
the  right  to  refuse  to  grant  clearance  and  permit- 
ting two  theatres  which  were  obviously  directly 
competitive  to  play  day  and  date  together.     I  ex- 
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pressed  the  same  idea  in  approximately  the  same 

words  to  Mr.  Keogh  and  Mr.  Phillips.  [1257] 

Q.  We  will  go  back  to  that  in  just  a  moment, 
then. 

With  regard  to  your  conversation  with  Mr.  Zim- 
merman, what  did  Mr.  Zimmerman  say  in  response 
to  your  statement? 

A.     Well,  he  said  that  wasn't  his  view  of  the  law. 

Q.  Do  you  recall  that  at  the  conclusion  of  that 
conversation  Mr.  Zimmerman  stated  that  he  would 
give  further  consideration  to  the  request  made  with 
respect  to  the  seven-day  availability. 

A.  Yes.  Before  he  said  that,  he  said  really  what 
I  was  trying  to  come  there  and  do  is  get  RKO  to 
set  the  Paradise  Theatre  up  in  a  way  where  it  would 
be  isolated  from  competition,  and  really  I  was  try- 
ing to  restrain  trade  by  my  request  by  making  it 
impossible  for  the  theatres  in  Inglewood  to  have 
the  opportunity  to  compete  against  the  Paradise 
for  the  license  of  pictures. 

I  told  him  that  following  my  request  wouldn't 
have  that  effect  at  all,  and  if  he  permitted  the 
Paradise  to  play  day  and  date  with  theatres  in 
Inglewood,  there  would  be  more  competition  be- 
tween them,  because  then  they  would  compete  for 
patronage  and  prol^ably  it  would  result  in  addi- 
tional price  competition  and  additional  services  to 
patrons. 

Q.  Did  Mr.  Zimmerman  say  anything  about  the 
fact  that  day  and  date  runs  in  Inglewood  and  West- 
chester would  have  the  effect  of  reducing  the  box 
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office  return  for  theatres  involved  and  would  thus 
effect  ultimately  the  return  to  the  [1258]  distribu- 
tor on  that  availability? 

A.     Yes,  I  think  he  said  that. 

And  I  told  him  that  all  he  was  doing  was  sitting 
around  a  big  fancy  New  York  office  and  in  a  great 
l)ig  tall  building  speculating  about  the  thing,  and 
that  he  actually  didn't  know,  and  I  didn't  know, 
and  the  best  way  to  find  out  was  on  the  basis  of 
actual  experience;  and  the  way  he  could  get  that 
is  by  licensing  a  number  of  pictures  in  the  way  I 
suggested  and  then  examining  the  results. 

Q.  Do  you  recall  mention  being  made  of  the 
fact  that  as  you  add  day  and  date  exhibits  in  a 
given  area  or  locality,  that  the  problem  of  theatre 
overhead  enters  into  it,  in  that  on  that  availability, 
then  the  distributor  is  required  to  carry  additional 
theatre  overhead  or  as  many  additional  overheads 
as  there  are  additional  runs? 

A.  No,  I  don't  recall  that.  But  I  believe  Mr. 
Zimmerman  said,  well,  they  just  can't  let  every 
theatre  play  on  an  early  run,  and  they  had  to  draw 
the  line. 

And  I  pointed  out  to  him  that  here  in  Chicago 
where  they  had  increased  the  number  of  pictures 
playing,  the  number  of  theatres  playing  on  the  first 
neighborhood  run  during  the  period  from  1947  to 
1950,  that  the  result  had  always  been  that  RKO  as  a 
distributor  was  benefited  because  it  got  more  play 
dates  at  early  run  theatres  which  played  the  pic- 
tures a  week  instead  of  a  split  week,  and  that  those 
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[1259]  theatres  eharged  a  higher  admission  price 
than  theatres  playing  on  a  later  run,  and  therefore 
the  gross  on  the  RKO  pictures  was  greater,  and 
RKO  got  a  greater  film  rental  when  it  licensed  pic- 
tures on  a  personal  basis. 

And  I  believe  I  also  told  him  that  I  didn't  imder- 
stand  why  it  was  that  I  had  to  bring  all  these  cases 
to  try  to  accomplish  that  result  in  Chicago  and  fight 
the  distributors  all  the  time  in  order  to  bring  about 
a  result  that  in  the  end  would  mean  more  film  rental 
to  them  and  a  better  method  of  distribution  for 
them. 

And  I  think  when  we  were  in  the  Chicago  situa- 
tion, discussing  that,  I  pointed  out  to  Mr.  Zimmer- 
man that  the  selling  plan  they  had  adopted  in  Chi- 
cago actually  permitted  them  to  get  more  first 
neighborhood  runs,  second  nms  in  Chicago  than  any 
other  distributor,  and  that  I  thought  they  had 
adopted  a  wiser  method  of  distribution  in  Chicago 
than  any  other  distributor  had ;  and  I  recommended 
they  follow  the  same  approach  out  there. 

Q.  What  did  Mr.  Zimmerman  say  in  response  to 
that  ?  A.     I  think  he  just  listened. 

Q.     Did  he  say  anything? 

A.     Didn't  respond  much. 

Q.  Did  he  say  in  his  view  Inglewood  and  West- 
chester were  one  competitive  area  ? 

A.  I  don't  recall  him  saying  that,  but  he  main- 
tained [1260]  that  there  was  substantial  competi- 
tion, or  would  be,  between  Paradise  Theatre  and 
Inglewood,  and  it  would  affect  the  theatres  in  In- 
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glewood  very,  very  adversely  if  the  Paradise  played 

simultaneously  with  them. 

And  whenever  he  said  that  I  told  him  he  was  just 
sitting  up  there  in  that  big  office,  in  the  RKO  office, 
guessing,  but  he  really  didn't  know. 

Q.  Do  you  recall  his  saying  that  the  RKO 
method  of  licensing  his  pictures  in  the  Inglewood 
area  afforded  RKO  one  week's  playing  time  on 
seven-day  availability  and  then  additional  week's 
X)laying  time  on  14  days  availability,  so  that  they 
actually  got  a  total  of  two  weeks'  exhibition  in  the 
Inglewood-Westchester  area  on  early  runs'? 

A.     I  don't  recall  that. 

Q.  Now  do  you  recall  anything  else  being  said  in 
your  conversation  with  Mr.  Zimmerman? 

A.  Well,  Mr.  Zimmerman,  at  the  end  of  the 
meeting,  said  that  he  would  like  to  do  what  he  could 
for  Alex  because  he  loved  Alex  very  much  and  he 
thought  a  lot  of  him  and  he  was  a  wonderful  guy 
and  he  would  see  what  he  could  do,  and  he  would 
break  his  back  to  try  to  do  something  which  would 
be  helpful  and  advantageous  to  the  Paradise  The- 
atre. 

Q.  Now  is  that  all  you  recall  about  the  conversa- 
tion at  the  meeting? 

A.  I  think  Mr.  Zimmerman  also  said  he  was  go- 
ing to  [1261]  try  to  accomplish  that,  not  only  be- 
cause of  his  fondness  for  Alex  Schreiber,  but  also 
because  of  his  fondness  for  me  too. 

Q.    Anything  else?  A.    That's  about  all. 

Q.     All  right.  I  show  you  nov/  photostatic  copies 
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of  the  following  letters,  which  are  between  you  and 

Mr.  Zimmerman. 

One  dated  June  7,  1950,  which  is  Defendants'  Ex- 
hibit P-6  for  identification ; 

One  dated  June  20,  1950,  which  is  Defendants' 
Exhibit  P-7  for  identification. 

I  will  ask  you  if  you  recall  sending  one  letter  and 
receiving  the  other  at  or  about  the  dates  which  they 
bear. 

A.    Yes,  with  respect  to  P-6. 

Yes,  as  to  P-7. 

Q.  Does  Defendants'  Exhibit  P-7  refresh  your 
recollection  in  any  way  with  respect  to  Mr.  Timber- 
lake  being  present  at  the  conversation  which  you 
had  with  Mr.  Zimmerman  ? 

A.  Well,  it  doesn't  refresh  my  recollection,  but 
Mr.  Zimmerman  says  he  was  present,  and  I  cer- 
tainly wouldn't  deny  it. 

I  said  before  that  I  wasn't  sure,  and  my  recollec- 
tion is  not  refreshed. 

I  had  this  difficulty,  that  Mr.  Timberlake  was  with 
RKO  for  a  while,  and  then  I  believe  he  left  RKO 
and  wasn't  in  the  employ  of  any  motion  picture 
company. 

And  I  believe  during  the  period  he  was  [1262] 
with  RKO,  I  saw  him  on  some  occasions,  and  then 
I  saw  him  after  he  left  RKO,  and  then  he  became 
employed  by  Paramount  Pictures,  and  I  have  seen 
him  since  he  has  been  with  Paramount. 

And  it's  sort  of  difficult  for  me  to  place  the  times 
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I  have  seen  Mr.  Timberlake,  but  lie  might  very  well 

have  been. 

Q.  His  employment  with  Paramount  has  been 
within  the  last  two  or  three  years,  is  that  right*? 

A.  It  might  be  as  far  back  as  four  years  ago.  I 
don't  know. 

Q.  Does  Defendants'  Exhibit  P-7  refresh  your 
recollection  in  any  other  respect  with  regard  to  the 
conversation  you  had  with  Mr.  Zimmerman  ? 

A.     No. 

Q.  I  show  you  next  a  photostatic  copy  of  the 
original  of  a  letter  on  letterhead  of  RKO  Radio 
Pictures,  Inc.,  under  date  of  August  17,  1950,  and 
ask  you  if  that  letter  or  a  copy  of  it  came  to  your 
attention  shortly  after  the  date  which  it  bears. 

A.    I  don't  recall. 

Q.  Now  during  the  period  from  the  time  of  your 
conversation  with  Mr.  Zimmerman  in  New  York 
until  the  opening  of  the  Paradise  Theatre,  did  you 
have  any  other  conversations  with  anyone  represent- 
ing RKO?  [1263]  A.    Not  that  I  can  recall. 

Q.  Now  you  mentioned  in  the  course  of  your 
testimony  with  respect  to  your  conversation  with 
Mr.  Zimmerman  that  you  had  mentioned  to  Mr. 
Keogh,  perhaps  to  Mr.  Phillips,  I  don't  know,  that 
in  your  view  the  existence  of  substantial  competition 
did  not  require  a  distributor  to  grant  clearance. 

Do  you  recall  making  that  comment  as  you  went 
along  ? 

A.     Yes.  I  think  when  I— There  is  no  question 

pending. 
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Q.  Did  you  tell  Mr.  Keogh  and  Mr.  Phillips  in 
substance  what  you  stated  you  told  Mr.  Zimmer- 
man with  regard  to  that  particular  subject? 

A.  As  to  what  subject?  Let's  get  the  record 
straight. 

Q.  The  legal  proposition  that  you  advanced,  that 
a  distributor  was  not  required  to  grant  clearance, 
even  though  substantial  competition  existed. 

A.  Yes,  I  think  when  I  testified  on  Thursday 
last  regarding  my  conversation  with  Mr.  Phillips 
and  Mr.  Keogh,  I  said  there  was  another  theory  of 
distribution  that  we  discussed,  and  I  couldn't  re- 
member what  it  was.  And  I  think  that's  the  line  of 
conversation  that  our  discussion  got  us  into.  [1264] 

Q.  Do  you  recall  what  was  said  by  Mr.  Keogh  or 
Mr.  Phillips  in  that  respect  ? 

A.  Well,  I  don't  recall  Mr.  Keogh  said  anything 
about  it. 

Mr.  Phillips  took  the  position,  as  I  recall,  if  there 
were  two  exhibitors  in  substantial  competition,  and 
one  of  them  wanted  clearance.  Paramount  was 
obliged  under  the  law  to  give  him  the  opportunity 
to  bid  against  the  other  theatres  so  that  he  would 
have  an  opportunity  of  getting  clearance. 

Q.     Do  you  recall  Mr.  Phillips  saying  regardless 
of  the  legal  merit  of  your  proposition,  it  wasn't  < 
good  business  to  follow  that  suggestion? 

A.     I  don't  recall  that. 

Q.  While  we  are  back  on  Paramount,  to  be  sure 
we  have  exhausted  your  recollection  in  that  regard, 
was  anything  said  in  the  course  of  your  conversa- 
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tion  with  Mr.  Keogh  and  Mr.  Phillips  about  the 
ownership  of  the  Paramount  Hollywood  and  Para- 
mount Downtown  Theatres,  or  the  fact  that  at  that 
time  a  subsidiary  of  Paramount  had  an  interest  in 
the  operation  of  those  two  theatres'? 

A.     I  don't  recall  that. 

Q.  Now,  directing  your  attention  for  the  moment 
back  to  the  conversation  with  Mr.  Levinson,  was 
[1265]  anything  said  about  the  Loyola  Theatre  in 
your  conversation  with  him? 

A.  May  I  take  a  look  at  Exhibit  P-8  for  identifi- 
cation ? 

Q.    You  may.  A.    I  don't  recall. 

Q.  In  your  conversation  with  Mr.  Landau  at 
Universal,  was  anything  said  about  the  Loyola  The- 
atre? 

A.  Well,  I  think  actually  in  all  of  these  conver- 
sations, when  we  talked  about  getting  pictures,  we 
did  say  that  the  Loyola  Theatre,  which  was  just  a 
couple  of  blocks  away  from  us,  was  probably  in  sub- 
stantial competition  with  us,  and  therefore  we  would 
have  no  objection  to  bidding  against  the  Loyola 
Theatre  where  the  picture  was  licensed  to  us  on  the 
first-run  or  seven-day  availability. 

I  think  that  mention  was  made  of  the  Loyola  in 
the  conversations  with  Mr.  Keogh  and  Mr.  Phillips, 
with  Mr.  Melniker  and  Mr.  Eisenberg,  with  Mr. 
Levinson,  with  Mr.  Landau,  and  with  Mr.  Zimmer- 
man, and  with  Mr.  Timberlake  if  Mr.  Timberlake 
was  present. 

Q.    I  take  it  no  one  disagreed  with  that? 
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A.     No  one  took  exception  to  that. 

Q.  Apart  from  that  mention  of  Loyola,  do  you 
recall  any  other  mention  of  Loyola  being  made  in 
[1266]  your  conversations  with  Mr.  Landau? 

A.    With  Mr.  Landau  ? 

Q.    Yes. 

A.    No. 

Well,  yes,  I  do.  I  recall  Mr.  Schreiber  pointing 
out  to  him  that  the  Loyola  Theatre  had  been  play- 
ing pictures  on  first-run  for  some  time  and  doing 
very  well,  and  therefore  that  indicated  that  that 
Westchester  area  was  an  area  where  a  first-run  the- 
atre would  do  well,  and  if  they  permitted  an  outlet 
for  their  pictures  on  first-run  showing  at  the  Para- 
dise Theatre,  the  Paradise  Theatre  would  do  as  well 
as  the  Loyola  Theatre. 

That  was  mentioned  by  Mr.  Schreiber,  I  believe, 
in  all  of  these  conversations. 

Q.  Now  in  your  conversation  with  Mr.  Landau, 
when  that  was  mentioned,  do  you  recall  his  saying 
that  the  Culver  Theatre  was  substantially  closer  to 
Westchester  than  any  theatre  that  was  playing  pic- 
tures on  simultaneous  exhibition  with  the  Loyola 
Theatre  1 

A.     I  do  not  recall  his  saying  that. 

Q.  Do  you  recall  the  La  Tijera  Theatre  being 
mentioned  in  any  of  the  conversations  that  you  tes- 
tified you  had  with  these  various  distributors  or  the 
various  representatives  of  distributors  in  [1267] 
New  York  in  April,  1950? 
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A.  It  might  have  been  mentioned  in  the  conver- 
sation with  Mr.  Phillips  and  Mr.  Keogh. 

Q.  Do  you  recall  what  was  said  about  it  in  that 
conversation  ? 

A.  I  don't  have  a  strong  recollection,  but  it's 
possible  that  they  may  have  said  they  were  consid- 
ering a  selling  arrangement  under  which,  if  the  La 
Tijera  Theatre  wants  to  bid  for  seven-day  showing, 
the  Paradise  would  not  be  able  to  play  the  picture; 
but  if  the  l)id  was  won  by  a  theatre  in  Inglewood, 
then  the  Paradise  would  be  permitted  to  play  the 
picture  along  with  the  theatre  in  Inglewood. 

Q.  That  was  in  regard  to  the  seven-day  avail- 
ability? 

A.  Yes.  Now  instead  of  that  being  said  in  con- 
versation with  Mr.  Phillips  and  Mr.  Keogh,  it  might 
have  been  said  in  the  conversation  with  Mr.  Melni- 
ker  and  Mr.  Eisenberg,  or  perhaps  it  was  said  in 
both. 

Q.     Is  that  all  you  recall  about  the  La  Tijera? 

A.     That's  all  I  recall. 

Q.  To  refresh  your  recollection  in  that  respect, 
I  will  show  you  a  group  of  letters  dated  February 
6,  1950,  addressed  to  the  local  exchanges  in  Los  An- 
geles, and  call  your  attention  particularly  to  the 
second  sentence  in  the  second  paragraph,  and  ask 
you  if  [1268]  that  refreshes  your  recollection  that 
either  you  or  Mr.  Schreiber  stated  in  the  course  of 
your  conversations  with  each  of  these  representa- 
tives that  the  Paradise  would  desire  clearance  over 
the  La  Tijera? 
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A.  I  do  not  believe  that  in  any  of  these  conversa- 
tions did  Mr.  Schreiber  and  I  state  that  we  would 
desire  clearance  over  the  La  Tijera. 

As  a  matter  of  fact,  we  indicated  we  had  no  ob- 
jection to  the  La  Tijera  playing  simultaneously 
with  us,  and  we 

Q.  Is  that  true  with  respect  to  both  first  run  and 
seven  day  availability'? 

A.  Well,  I  don't  think  there  was  any  conversa- 
tion about  the  La  Tijera  on  first  run  at  all. 

I  think  that  in  the  case  of  some  of  the  others — 
I  don't  remember  it  in  the  case  of  Mr.  Landau,  but 
it's  possible  in  the  case  of  Mr.  Zimmerman  and  Mr. 
Levinson — they  asked  what  our  view  was  regarding 
the  La  Tijera,  and  we  said  we  thought  they  were 
more  competitive  in  the  theatres  in  Inglewood  than 
with  us,  and  we  would  have  no  objection  to  playing 
simultaneously  with  them. 

The  only  theatre  that  we  indicated  we  thought  we 
should  bid  against  was  the  Loyola  Theatre. 

Q.  Do  you  recall  saying  that  you  thought  that 
the  La  Tijera  was  more  competitive  with  the  Para- 
dise than  the  [1269]  theatres  in  Inglewood  were? 

A.  The  view  we  expressed  if  the  La  Tijera  was 
mentioned,  was  that  we  thought  the  La  Tijera  was 
more  competitive  with  the  theatres  in  Inglewood 
than  it  was  with  the  Paradise. 

Q.  Going  on  to  the  other  distributors,  do  you 
recall  having  had  any  conversation  with  any  repre- 
sentative of  Columbia  during  the  course  of  your 
visit  to  New  York  in  April,  1950  *?" 
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Mr.  Mitchell:  I  object  to  that  and  all  questions 
with  respect  to  Colmnbia  on  the  ground  the  evidence 
is  incompetent,  irrelevant  and  immaterial  and  out- 
side the  issues. 

The  Court:  Same  ruling.  The  objection  is  over- 
ruled. You  may  have  a  running  objection  to  this 
line  of  testimony. 

Mr.  Mitchell:    Thank  you. 

(The  reading  of  the  deposition  was  resumed 
by  counsel,  as  follows:) 

"A.  Well,  I  think  that  I  went  up  to  the  Colum- 
bia office,  and  I  was  trying  to  get  hold  of  Irving 
Morrass,  and  he  wasn't  available. 

And  I  think  I  saw  either  Max  Rose  or  Sam  Reice 
— I  am  not  sure  which — and  told  them  why  I  wanted 
to  see  Mr.  Morrass,  it  was  in  connection  with  the 
Paradise  Theatre,  and  that  was  about  all.  [1270] 

Q.  You  didn't  see  Mr.  Morrass  in  the  course  of 
that  trip  ?  A.I  don't  believe  we  did. 

Q.  Do  you  recall  whether  or  not  you  had  any 
conversation  with  any  representatives  of  United 
Artists  in  April,  1950? 

A.  I  don't  recall  any  conversation  with  any  rep- 
resentative of  United  Artists. 

Q.  Going  back  to  RKO  for  the  moment,  between 
the  time  of  your  conversation  with  Mr.  Zimmerman 
in  New  York  and  the  time  of  the  opening  of  the 
Paradise  Theatre,  did  you  have  any  conversations 
with  any  representative  of  RKO  about  the  Para- 
dise Theatre  ?  A.    Not  that  I  recall. 

Q.     Similarly,   did  you  have   any  conversations 


1014     Fox  West  Coast  Theatres  Corp.  et  al. 

(Deposition  of  Seymour  Simon.) 

with  any  representatives  of  United  Artists  or  Co- 

Imiibia  during  the  same  period  of  time  ? 

A.     Not  that  I  recall." 

Mr.  Corinblit:  Now,  just  a  minute.  I  would  like 
to  now,  speaking  as  attorney  for  plaintiff,  go  to 
page  93. 

Incidentally,  while  we  are  on  this  point,  counsel, 
I  take  it  there  mil  be  no  problem  about  our  stipu- 
lating as  to  the  sending  and  receiving  of  all  these 
letters  that  you  identified.  [1271] 

Mr.  Mitchell:    Eight. 

Mr.  Johnston:  And  will  there  be  any  problem  of 
the  authorship  of  them,  whether  Mr.  Simon  wrote 
them  or  someone  else? 

Mr.  Corinblit:    No,  I  am  sure  not. 

(The  reading  of  the  deposition  was  resumed 
by  counsel,  as  follows:) 

"Q.  Now  do  you  recall,  Mr.  Simon,  that  there 
was  a  period  of  time  in  the  latter  part  of  1950  and 
the  early  part  of  1951,  during  roughly  from  about 
October  of  '50  to  the  early  part  of  May  '50,  when 
you  spent  a  considerable  amount  of  time  in  Los  An- 
geles in  connection  with  other  legal  matters'?" 

Mr.  Mitchell:  That  was  May  1951.  You  mis- 
read it. 

Mr.  Herscher:    That's  right,  May  of  '51. 

Mr.  Corinblit :    Now,  speaking  as  Mr.  Simon. 

(The  reading  of  the  deposition  was  resumed 
by  counsel,  as  follows:) 

"A.  I  spent  several  weeks  there  during  that  pe- 
riod in  connection  with  legal  matters. 
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Q.  Do  you  also  recall  that  following  the  opening 
of  the  Paradise  Theatre,  there  was  a  period  of  ap- 
proximately three  months'  duration  during  which 
time  Marco  Wolff  and  a  corporation  known  as 
Southside  Theatres,  Inc.,  represented  [1272]  the 
Paradise  Theatre  in  the  buying  and  booking  of  mo- 
tion pictures'? 

A.  I  recall  that  some  organization  with  which 
Marco  Wolff  was  connected  for  some  period  of  time 
after  the  opening  of  the  Paradise  did  handle  the 
buying  and  booking  of  pictures  for  the  Paradise 
Theatre. 

Now  how  long  a  period  of  time  that  covered,  or 
exactly  when,  or  the  name  of  the  corporation  that 
was  assigned  that  task,  I  do  not  know. 

Q.  And  then  you  recall,  do  you,  that  after  Marco 
Wolff  ceased  his  representation  of  the  Paradise 
Theatre,  that  an  organization  known  as  Exhibitors 
Service  and  two  individuals,  whose  names  are 
Harry  Rackin  and  Sid  Lehman,  undertook  to  rep- 
resent the  theatre  in  connection  with  the  buying  and 
booking  of  motion  pictures  1 

A.  I  don't  know  about  Exhibitors  Service,  but  I 
know  that  Sid  Lehman  did.  Maybe  that  was  the 
name  of  his  corporation  through  which  he  did 
business. 

Q.  During  the  period  that  Marco  Wolff  repre- 
sented the  theatre,  do  you  recall  having  had  any 
conversations  with  any  representative  of  any  motion 
picture  distributor  about  Paradise  Theatre? 

A.    Well,  I  don't  know  exactly  during  what  pe- 
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riod  Mr.  WoM  was  connected  with  the  operation  of 
the  theatre,  so  that  is  a  pretty  difficult  question  for 
me  to  answer.  [1273] 

Q.  I  mean,  I  will  state  that  his  representation 
ceased  on  December  4,  1950.  I  think  I  may  have  a 
letter  to  that  effect. 

A.     Well,  are  you  sure  of  the  date'? 

Q.    Yes,  I  am. 

A.  I  will  accept  your  word.  I  had  a  conversation 
with  Mr.  Phillips. 

Q.     Do  you  recall  when? 

A.  It  w^as  either  in  the  month  of  October  or  No- 
vember of  1950. 

Q.     Do  you  recall  where? 

A.  I  believe  it  was  at  the  law  office  of  O  'Melveny 
&  Myers. 

Q.     In  Los  Angeles  ?  A,    In  Los  Angeles. 

Q.     Do  you  recall  who  else  was  present  ? 

A.     I  believe  Mr.  Taylor  was  present. 

Q.     Mr.  Taylor? 

A.     Yes.  And  I  believe  Mr.  Smith. 

Q.     George  Smith? 

A.    Might  have  been  present. 

Q.     Anyone  else? 

A.     I  don't  recall  anyone  else  being  present. 

Q.  Now  do  you  recall  what  was  said  by  you  and 
by  the  other  parties  you  have  mentioned  at  that 
conversation?  [1274] 

A.  Yes.  I  again  asked  them  about  the  possibility 
of  getting  pictures  for  the  Paradise  first  run  Los 
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Angeles,  and  they  told  me  that  was  out  of  the  ques- 
tion. 

And  then  I  asked  them  about  getting  pictures  on 
the  seven  day  availability. 

They  said  it  was  out  of  the  question  for  the  pres- 
ent, but  at  some  later  time  when  they  got  out  of  this 
franchise  difficulty,  they  expected  to  set  up  a  large 
number  of  day  and  date  first  runs  in  Los  Angeles. 
But  until  they  got  out  of  that,  their  answer  was  the 
same  as  I  had  previously  been  given  by  Mr.  Phil- 
lips. 

Then  I  asked  them  about  getting  pictures  on  a 
seven  day  availability  without  being  required  to  bid 
against  other  theatres,  except  for  the  Loyola,  and  I 
told  them  that  it  was  the  experience  of  Mr. 
Schreiber  that  the  bidding  in  Inglewood  between  the 
United  Artists  theatre  circuit  and  Fox  theatres  be- 
came quite  spirited,  and  they  could  afford  to  submit 
big  bids  on  pictures  in  order  to  take  them,  and 
eventually  put  the  Paradise  out  of  business  as  a 
competitor;  and  the  result  of  the  bidding  going  on 
would  eventually  be  to  eliminate  the  competition  of 
the  Paradise  Theatre. 

I  told  him  I  thought  that,  and  was  requesting  for 
some  period  of  time  to  license  their  pictures  to  the 
Paradise  Theatre  at  fair  and  reasonable  film  rentals 
to  play  simultaneously  with  theatres  in  Inglewood 
and  the  La  Tijera.  [1275] 

Q.  Do  you  recall  any  of  the  persons  whom  you 
have  mentioned  stating  that  under  the  Paramount 
distribution    procedure    in    the    Inglewood- West- 
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Chester  area,  that  the  Paradise  Theatre  could  play 

day  and  date  with  any  theatre  but  the  La  Tijera? 

A.  Yes,  I  believe  that  they  had  what  they  called 
a  leap-frog  system.  I  think  that's  what  Mr.  Taylor 
called  it. 

Q.  You  mean  you  recall  him  making  the  state- 
ment? 

A.  Yes.  But  I  pointed  out  that  still  the  Paradise 
Theatre  was  required  to  bid  in  order  to  get  pictures, 
and  we  didn't  want  to  have  to  be  bidding  against 
theatres  that  were  located  in  Inglewood. 

Q.  And  what  was  said  by  Mr.  Taylor  or  Mr. 
Smith  and  Mr.  Phillips  in  that  regard? 

A.  I  believe  they  said  that  the  method  of  dis- 
tribution that  they  were  employing  at  that  time  was 
all  that  they  were  able  to  do.  They  wouldn't  be  able 
to  go  beyond  that. 

Q.  Do  you  recall  anything  else  being  said  at  that 
meeting?  A.     No. 

Q.  Now  do  you  recall  any  other  conversations 
between  the  opening  of  the  Paradise  and  December 
4,  1950,  which  you  had  with  any  representative  of 
any  motion  picture  distributor  ?  A.     No. 

Q.  I  show  you  now  photostatic  copies  of  two 
telegrams,  one  addressed  by  you  to  Mr.  Melniker, 
which  is  Defendants'  [1276]  Exhibit  D-16  for  iden- 
tification, dated  November  7,  1950,  and  the  other 
which  is  a  response  to  Mr.  Melniker's  letter,  under 
date  of  November  10,  1950,  which  is  Defendants' 
Exhibit  D-17  for  identification,  and  ask  you  if  that 
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refreshes  your  recollection  as  to  a  conversation  with 

Mr.  Melniker. 

A.     No,  it  doesn't  refresh  mv  recollection. 

Q.  You  don't  recall  whether  or  not  you  did  have 
a  phone  conversation  with  him,  or  that  exchange  of 
telegrams  ? 

A.  Well,  in  that  period  I  was  talking  to  Mr.  Mel- 
niker by  long  distance  telephone  fairly  frequently. 
I  don't  recall  any  conversation  about  the  Paradise 
at  this  time. 

Q.  Do  you  recall  having  had  any  conversations 
with  Mr.  Harry  Swerdlow  of  the  law  firm  of  Loeb 
&  Loeb  during  the  period  up  to  December  4,  1950"? 

A.    Yes. 

Q.     About  the  Paradise  Theatre? 

A.  Well,  I  don't  know  whether  it  was — I  would 
say  it  was  prior  to  December  4th,  yes. 

Q.  I  take  it  just  you  and  Mr.  Swerdlow  were 
present  at  that  time?  A.    I  believe  so. 

Q.  Do  you  recall  what  was  said  by  him  and  what 
was  said  by  you?  [1277] 

A.  Well,  I  told  him  what  it  was  that  the  Para- 
dise Theatre  was  seeking  the  opportunity  to  do ;  to 
play  first  run  pictures  in  Los  Angeles,  and  if  they 
couldn't  get  that,  then  the  opportunity  to  play  pic- 
tures on  seven  day  availability  without  being  re- 
quired to  bid  against  other  theatres. 

And  he  said  he  would  take  it  up  with  the  distribu- 
tors he  represented. 

And  I  believe  that  I  told  him  I  thought  the  best 
thing  to  do  was  to  have  Mr.  Schreiber  speak  to  him 
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directly,  and  I  arranged  for  a  meeting  between  Mr. 

Schreiber  and  Mr.  Swerdlow. 

Q.  Do  you  recall  arranging  for  Mr.  Schreiber  to 
take  Mr.  Swerdlow  on  a  tour  of  the  theatres  in  the 
Inglewood- Westchester  area  ? 

A.  I  might  have  arranged  for  that.  I  don't  have 
any  strong  recollection  of  it  now. 

I  do  know  that  Mr.  Schreiber  and  Mr.  Swerdlow 
may  have  known  each  other  before  I  was  there.  I 
am  not  sure.  But  if  they  didn't,  I  arranged  for  them 
to  meet  each  other.  And  if  they  had  known  each 
other,  I  paved  the  way  for  them  to  become  better 
friends. 

Q.  Is  that  all  you  recall  about  the  Swerdlow 
conversation  ?  A.    Yes. 

Q.  During  that  period  of  time,  did  you  have  any 
conversations  [1278]  with  Mr.  William  Carmen  at 
the  Paradise  ?  A.    Who  ? 

Q.  William  Carmen,  Bill  Carmen,  C-a-r-m-e-n, 
of  the  law  firm  of  O  'Melveny  &  Myers  1 

A.     I  don't  recall  any. 

Q.  Or  with  Gordon  Files  of  the  law  firm  of 
Freston  &  Files?  A.     I  don't  recall  any. 

Q.  Or  with  Leonard  Kaufman  of  the  law  firm  of 
Mitchell,  Silberburg  &  Knupp'? 

A.     I  don't  recall  that. 

Q.  Or  with  Harold  Collins  of  the  law  firm  he 
was  with  then,  Wright,  Peeler  &  Garrett  % 

A.     I  don't  recall  any. 

Q.  You  have  now  stated  all  the  conversations 
you  recall  having  with  any  representatives  of  any 
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motion  picture  distributor  with  regard  to  the  Para- 
dise Theatre  prior  to  December  4,  1950  ? 

A.     Yes. 

Q.  Now  do  you  recall  in  December  of  1950  or 
January  of  1951  having  any  conversations  with  any 
representatives  of  any  motion  picture  distributor 
about  the  Paradise  Theatre  playing  on  availability 
of  21  days  after  Los  Angeles  first  run  closing? 

A.    'No.  I  don't  recall  any  such  conversations. 

Q.  Do  you  recall  having  had  a  luncheon  meeting 
with  Mr.  William  Zimmerman  of  RKO  in  Los  An- 
geles somewhere  in  that  period  of  time? 

A.  Yes.  It  might  have  been  in  February  of  '51. 
It  might  have  been  in  January.  I  don't  believe  it 
was  in  December. 

Q.  Do  you  recall  who  else  was  present  at  that 
meeting  ? 

A.     I  believe  Walter  Branson  was  present. 

Q.    Was  Mr.  Alex  Schreiber  there  ? 

A.     I  don't  believe  so. 

Q.    Was  Mr.  Harry  Cohen  there  ? 

A.    I  don't  believe  so. 

Q.  No  one  else  that  you  can  recall  other  than 
the  three  of  you?  A.    No  one  else  there. 

Q.     What  was  said  at  that  meeting? 
A.     I  think  it  was  at  the  Ambassador  Hotel. 

Q.  What  was  said  at  that  meeting  about  the 
Paradise  Theatre? 

A.  Well,  I  again  asked  Mr.  Zimmerman  to  try 
to  work  out  an  arrangement  to  try  some  first  run 
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pictures  in  the  Paradise  Theatre,  and  he  said  that 

couldn't  be  done. 

And  then  I  asked  him  again  to  license  some  pic- 
tures to  the  Paradise  without  bidding  on  a  seven 
day  availability  so  that  they  would  have  an  oppor- 
tunity to  get  some  [1280]  pictures  in  there  and  show 
what  they  could  do  with  them  and  the  extent  to 
which  their  playing  pictures  simultaneously  with 
theatres  in  Inglewood  or  La  Tijera  would  affect 
those  theatres. 

Q.  And  what  did  Mr.  Zimmerman  say  in  re- 
sponse? 

A.  Well,  he  said  that  he  liked  Alex  Schreiber 
very  much,  and  he  liked  me  very  much,  and  he 
would  do  what  he  could  for  both  of  us,  but  that  it 
was  going  to  be  pretty  tough  for  him  to  persuade 
anyone  to  do  that. 

And  he  just  didn't  think  it  could  be  done. 

However,  he  would  try. 

I  think  then  I  might  have  spoken  to  him  about 
the  possibility  of  getting  pictures  into  the  Paradise 
on  a  14-day  availability  without  bidding  at  a  rea- 
sonable film  rental  so  that  the  Paradise  Theatre 
would  have  product  top-rate.  My  recollection  on 
that  is  not  very  clear. 

Q.  Do  you  recall  in  the  latter  part  of  1950  or  the 
early  part  of  1951  there  came  a  time  when  the  Par- 
adise Theatre  adopted  the  policy  of  playing  on  a 
21-day  availability  consistent  with  the  idea  of  hav- 
ing a  strong  double  feature  and  being  able  to  obtain 
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the  picture  at  lower  film  rentals  than  on  the  earlier 

availabilities  ? 

A.  With  the  type  of  bidding  that  it  was  being 
subjected  to,  and  with  the  type  of  bids  that  were 
being  offered  distrilmtors  by  other  theatres,  the 
Paradise  didn't  have  [1281]  enough  pictures  to  play 
on  a  seven  day  availability,  so  they  did  drop  back 
to  a  later  availability. 

Q.  Do  you  recall  telling  Mr.  Zimmerman  at  any 
time  that  the  Paradise  was  going  to  experiment 
with  a  21  day  policy,  and  that  if  it  were  dissatisfied 
with  that  policy  at  any  time,  you  would  let  him 
know  ? 

A.  No.  I  believe  I  told  Mr.  Zimmerman  that 
they  were  going  to  experiment,  they  had  no  alterna- 
tive but  to  go  to  that  policy  of  playing  pictures 
later.  [1282] 

Q.     Because  of  the  bidding  situation? 

A.  Because  of  the  bidding  situation.  And  that  in 
order  to  get  pictures  to  keep  the  house  open,  they 
were  going  to  have  to  play  later  pictures. 

And  I  told  him  that  I  felt  that  their  film  rental 
demands  for  pictures  on  that  availability  had  been 
pretty  high,  and  if  the  Paradise  was  to  be  able  to 
operate  successfully  playing  pictures  that  far  back, 
their  film  rentals  ought  to  be  reduced  considerably. 

Q.     Now  to  refresh  your  recollection  in  that  re- 

j  gard,  do  you  recall  that  in  November  of  1950,  under 

;  the  direction  of  Mr.  Alex  Schreiber,  a  survey  of  the 

l*esidents  of  the  Westchester  area  was  made  on  a 

house-to-house  basis  by  students  of  Loyola  Univer- 
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sity  by  Mr.  Schreiber,  in  which  the  question  was 
asked  whether  the  residents  of  that  area  would  de- 
sire to  see  pictures  on  an  early  run,  or  whether  they 
would  desire  to  see  the  picture  two  or  three  weeks 
later  at  a  low  admission  price  with  a  strong  double 
feature.  A.     I  don't  recall  that. 

Q.  I  take  it  you  recall  nothing  about  the  results 
of  the  surveys?  A.     I  don't. 

Q.  Do  you  recall  that  the  responses  to  the  ques- 
tion asked  in  that  survey  indicated  an  overwhelm- 
ing preference  [1283]  on  the  part  of  the  residents 
of  Westchester  for  the  later  availability  and  at  a 
reduced  admission? 

A.  I  don't  recall  anything  about  a  survey.  I 
don't  recall  ever  having  been  told  that  a  survey  of 
that  type  was  made.  I  may  have  been  told  that,  how- 
ever. That's  almost  six  years  ago. 

Q.  Well,  now,  have  you  told  us  all  that  you  re- 
call about  your  luncheon  meeting  with  Mr.  Zimmer- 
man and  Mr.  Branson  at  the  Ambassador  Hotel  in 
Los  Angeles  in  January  or  February  of  1951? 

A.    Yes. 

Q.  Or  all  that  you  recall  about  any  other  con- 
versation with  Mr.  Zimmerman  up  to  the  time  of 
that  meeting?  A.     Yes. 

Q.  Now  you  mention  a  14-day  availability  with- 
out bidding  as  being  something  that  was  mentioned 
along  the  line  in  your  discussion  with  representa- 
tives of  RKO  Radio  Pictures,  Inc. 

I  show  you  now  a  photostatic  copy  of  a  copy  of 
a  letter  addressed  to  RKO,  bearing  signature  Para- 
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mount  Theatre  Building  Corporation,  under  date  of 
December  12,  1950,  which  is  Defendants'  Exhibit 
P-15  for  identification,  and  ask  you  if  you  recall 
seeing  that  letter  or  a  copy  of  it  shortly  after  the 
date  which  it  bears  or  at  or  about  that  time.  [1284] 

A.    Yes. 

Q.  Do  you  recall  whether  or  not  that  letter  was 
prepared  by  you?  A.    I  believe  it  was. 

Q.  Does  that  refresh  your  recollection  in  any 
way  as  to  conversations  had  with  representatives  of 
RKO  about  the  Paradise  Theatre  in  December  or 
thereabouts  in  1950?  A.     It  does  not. 

Q.  Turning  now  to  a  Columbia  Pictures  Corpo- 
ration letter,  I  show  you  a  letter  on  letterhead  of 
that  company,  bearing  date  January  25,  1951,  ad- 
dressed to  Mr.  Alex  Schreiber,  signed,  Wayne  C. 
Ball,  and  ask  you  if  that  letter  or  a  copy  thereof 
came  to  your  attention  shortly  after  the  date  which 
it  bears.  A.     I  do  not  recall. 

Q.  Do  you  recall  over  what  period  of  time  the 
experiment  with  the  21-day  availability  at  the  Para- 
dise Theatre  as  a  consistent  policy  continued  ? 

A.    I  do  not. 

Q.  Does  the  mention  of  the  Columbia  picture 
'Born  Yesterday,'  refresh  your  recollection  in  that 
regard  ?  A.    No. 

Q.  I  show  you  now  a  group  of  photostatic  copies 
of  letters,  each  of  which  I  believe  are  substantially 
identical  in  form,  except  that  in  each  case  they  re- 
late [1285]  to  different  particular  motion  pictures. 
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They  all  bear  the  date  March  28,  1951,  and  are  ad- 
dressed respectively  as  follows: 

To  Mr.  A.  R.  Taylor,  Defendants'  Exhibit  C-1  for 
identification ; 

Thomas  J.  Aspel,  Jr.,  Defendants'  Exhibit  D-38 
for  identification; 

Fred  Greenberg,  Defendants'  Exhibit  G-3  for 
identification ; 

L.  W.  Marriott,  Defendants'  Exhibit  I-ll  for 
identification ; 

Harry  C.  Cohen,  Defendants'  Exhibit  E-1  for 
identification ; 

W.  B.  Pollard,  Defendants'  Exhibit  D-1  for  iden- 
tification. 

I  ask  you  if  you  recall  whether  or  not  you  pre- 
pared either  those  letters  or  a  draft  substantially 
similar  in  form. 

A.     I  do  not  believe  I  did. 

Q.  Do  you  recall  when  you  last  had  any  conver- 
sation with  any  representative  of  any  motion  pic- 
ture distributor  about  the  Paradise  Theatre  % 

Now  in  that  connection,  I  would  like  to  limit  my 
question  to  the  time  September  18,  1951,  which  is 
the  date  of  filing  the  complaint,  so  I  intend  to  ask 
when  was  [1286]  the  last  time  prior  to  that  date 
that  you  had  any  conversation  with  any  representa- 
tive of  any  motion  picture  distributor  about  the 
Paradise  ? 

A.  Except  perhaps  for  some  conversations  with 
Mr.  Swerdlow,  I  believe  the  last  one  was  a  conver- 
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sation  with  Mr.  Zimmerman  and  Mr.  Branson  in 

Los  Angeles. 

Q.  Do  you  recall  having  some  conversations  with 
Mr.  Swerdlow  thereafter  f 

A.     I  don't  recall  any;  I  may  have  had. 

Q.  You  have  no  distinct  recollection  at  this 
time?  A.     I  do  not. 

Q.  Apart  from  your  conversation  with  Mr.  Zim- 
merman about  the  21-day  availability  at  the  Para- 
dise Theatre,  do  you  recall  at  any  time  prior  to  Sep- 
tember 18,  1951,  having  any  conversation  with  any 
representative  of  any  motion  picture  distributor 
about  that  availability?  A.    I  do  not. 

Q.  I  take  it  that  generally  speaking  your  activ- 
ity with  respect  to  representing  the  Paradise  The- 
atre in  the  conversations  with  various  distributors' 
representatives  ceased  at  or  about  the  time  that  Mr. 
Alioto  and  Mr.  Kendrick  were  retained  on  behalf  of 
Paradise  Building  Corporation,  is  that  correct? 

A.    Yes. 

Q.    Are  you  able  to  fix  the  date  of  that?  [1287] 

A.  I  believe  it  was  in  the  latter  part  of  1951  or 
the  early  part  of  1952. 

Q.  Now  I  call  your  attention  to  the  date  of  filing 
the  complaint  herein,  which  you  will  note  from  a 
copy  I  show  you  is  September  17,  1951 — at  least, 
that  is  the  date  on  the  summons— and  ask  you  if 
that  refreshes  your  recollection  as  to  when  Mr. 
Alioto  and  Mr.  Kendrick  were  retained  on  behalf  of 
the  Paradise  Theatre  Building  Corporation. 
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A.  Well,  no,  it  doesn't.  I  had  nothing  to  do  with 
retaining  them. 

I  do  recall  that  I  had  discussed  with  Mr. 
Schreiber  about  the  feasibility  and  desirability  of 
retaining  counsel  on  the  West  Coast,  and  we  dis- 
cussed the  possibility  of  retaining  Mr.  Alioto.  But 
still  I  have  no  knowledge  as  to  when  Mr.  Schreiber 
retained  them. 

I  had  nothing  to  do  with  retaining  them.  And 
when  I  say  I  think  they  were  retained  in  the  latter 
part  of  1951  or  the  early  part  of  1952,  I  may  be  in 
error. 

Q.  If  I  suggest  to  you  that  Mr.  Kendrick  com- 
municated with  me  about  the  Paradise  Theatre  as 
early  as  the  latter  part  of  April,  1951,  would  that 
refresh  your  recollection  in  any  way  as  to  when  they 
were  retained  ?  A.     It  might  have  been.  [1288] 

Q.     It  might  have  been  that  early? 

A.  That  early,  yes.  But  I  don't  have  any  inde- 
pendent recollection,  because  I  did  not  retain  them. 

Q.  I  am  afraid  I  have  no  way  of  refreshing  your 
recollection  with  any  documents  on  that. 

Now  have  you  told  us  at  this  point  all  that  you 
remember  about  any  conversations  had  by  you  with 
any  representative  of  any  motion  picture  distributor 
with  regard  to  the  Paradise  Theatre  at  any  time 
prior  to  September  18,  1951?  A.    Yes." 

Mr.  Corinblit :  Speaking  now  as  attorney  for  the 
plaintiff,  we  have  a  few  more  pages  to  read  but  I 
think  this  is  a  good  place  to  break. 

The  Court :    How  many  pages  do  you  ? 
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Mr.  Corinblit :  Thirteen  pages. 
The  Court:  Ladies  and  gentlemen  of  the  jury,  we 
are  about  to  take  another  recess  and  again  it  is  my 
duty  to  admonish  you  that  you  are  not  to  discuss 
this  case  with  anyone,  you  are  not  to  allow  anyone 
to  discuss  it  with  you,  and  you  are  not  to  formulate 
or  express  any  opinion  as  to  the  rights  of  the  parties 
until  the  case  has  been  finally  submitted  to  you. 

With  that  admonition  we  will  now  recess  until 
2:00  [1289]  o'clock  this  afternoon. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  had  until  2:00  o'clock  p.m.  of  the  same 
day.)  [1290] 

Tuesday,  July  24,  1956,  2:00  p.m. 

The  Court:  Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Corinblit :    So  stipulated. 

Mr.  Mitchell :    Yes. 

The  Court :    You  may  proceed. 

Mr.  Corinblit :  This  is  a  continuation  of  the  dep- 
osition of  Mr.  Seymour  Simon,  and  we  will  begin 
on  page  111. 

(The  reading  of  the  deposition  was  resumed 
by  counsel,  as  follows :) 

"Q.  (By  Mr.  Johnston):  Mr.  Simon,  you  are 
aware  of  the  fact  that  in  this  case  I  am  representing 
Twentieth  Century-Fox  Film  Corporation,  National 
Theatres,  and  Fox  West  Coast  Theatres  Corpora- 
tion, are  you  not  *? 

If  you  aren't,  then  I  shall  state  to  you  that  I  am. 
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A.  I  wasn't  aware  of  the  fact  that  National  The- 
atres and  Fox  West  Coast  Theatres  had  the  same 
counsel  as  the  distributing  company,  Twentieth 
Century-Fox  Theatres,  in  this  case. 

Q.  Well,  I  will  state  to  you  that  I  am  represent- 
ing in  this  case  those  three  companies  which  have 
been  named  as  defendants. 

I  simply  thought  it  well  to  apprise  you  of  whom  I 
[1291]  represented,  if  you  weren't  aware  of  that. 

A.  Well,  I  know  that  in  the  case  I  had  out  there 
involving  Markoy  Corporation — is  that  the  name 
of  it? 

Q.     That's  right. 

A.     You  represented  those  defendants. 

Q.    And  I  do  in  this  case. 

And  I  might  state  further,  I  am  examining  you 
pursuant  to  the  provisions  of  Section  43-B  of  the 
Federal  Rules.  A.    What  do  they  provide? 

Q.  They  have  to  do  with  the  examination  of  ad- 
verse or  hostile  witnesses. 

A.  Well,  I  take  exception  to  calling  me  an  ad- 
verse or  hostile  witness.  I  haven't  shown  any  hostil- 
ity in  the  examination  that  has  gone  on  so  far  for 
a  few  days. 

I  think,  on  the  contrary,  I  have  shown  a  complete 
willingness  to  be  cooperative  and  to  search  my  mem- 
ory back  over  a  period  of  six  years  and  be  as  help- 
ful as  I  could  be  and  gave  you  all  the  information  I 
could. 

Mr.  Westbrook :  For  the  record,  I  have  been  pro- 
ceeding under  the  same  section,  but  on  the  basis  of 
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your  being  an  agent  or  representative  of  an  adverse 

party,  which  I  think  is  what  Mr.  Johnston  refers  to. 

"Mr.  Johnston:  That's  exactly  what  I  mean.  I 
don't  mean  to  state  that  you  have  been  hostile  in  the 
common  [1292]  parlance  of  the  word.  I  am  simply 
conducting  my  examination  pursuant  to  the  rules 
which  ascribe  the  method  of  examination  for  the 
examination  of  a  party  or  his  agent. 

The  Witness:  Well,  I  certainly  don't  look  upon 
myself  as  a  managing  agent  of  the  plaintiff  corpora- 
tion. 

Mr.  Johnston:  Well,  regardless  of  how  you  look 
upon  yourself  or  how  I  look  upon  you,  I  have  made 
my  statement  as  to  the  appropriate  sections  of  the 
Rules  that  I  deem  I  am  conducting  this  examination 
under. 

Q.    Now  I  take  it  from  your  previous  testimony, 
,  Mr.  Simon,  that  you  had  at  the  time  of  your  visit  to 
j  New  York  in  the  latter  part  of  April,  1950,  with 
Mr.  Schreiber,  no  conversation  with  any  represen- 
tative of  Twentieth  Century-Fox  Film  Corporation 
with  respect  to  the  Paradise  Theatre  ? 

A.    You  are  asking  me  whether  I  did  have  any? 

Q.    Yes. 

A.     The  answer  is,  I  don't  recall  any. 

Q.  Do  you  recall  whether  you  and  Mr.  Schreiber 
at  the  time  or  at  about  the  time  of  this  visit  sought 
an  appointment  with  any  representative  of  Twen- 
tieth Century-Fox  Film  Corporation? 

A.  I  don't  have  any  recollection  of  having 
done  so. 
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Whether  Mr.  Schreiber  did,  I  don't  know. 

Q.  Did  you  at  any  time  up  to  the  period  ending 
September  1951  have  any  verbal  communication  of 
any  character  [1293]  whatsoever  with  any  repre- 
sentative of  Twentieth  Century-Fox  Film  Corpora- 
tion with  respect  to  the  Paradise  Theatre  % 

A.  Let  me  ask  the  question :  What  was  the  name 
of  their  exchange  manager  in  Los  Angeles  during 
that  period? 

Q.  Well,  there  Avas  more  than  one.  Clyde  Eckert 
was  for  a  period  of  time  exchange  manager,  and  I 
think  for  another  period  Mr.  Alex  Harrison  was  the 
exchange  manager. 

And  I  am  not  sure — just  so  I  can  give  you  all  the 
facts  within  my  knowledge — I  am  not  sure  whether 
Mr.  Morrey  Seidman  may  have  temporarily  acted 
as  such  during  the  period  from  1950  through  Sep- 
tember, '51. 

A.  I  don't  recall  any  conversations  with  any 
representative  of  Twentieth  Century-Fox. 

Q.  Now  did  you  have  any  conversations  with 
any  representative  of  Fox  West  Coast  Theatres 
Corporation  at  any  time  up  to  and  including  Sep- 
tember 1951  with  respect  to  the  exhibition  of  motion 
pictures  at  the  Paradise  Theatre? 

A.  I  had  one  conversation,  but  whether  it  was 
before  or  after  that  September  date  I  am  unable 
to  say. 

I  am  inclined  to  believe  it  was  after  that  date. 

Q.     Your  best  memory  at  this  time  is  that  it  took; 
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place  some  time  after  September  of  1951,  is  that 

right  ?  A.    Yes. 

Q.  "Well,  so  that  the  record  may  be  complete,  will 
you  state  with  whom  you  had  such  a  conversation, 
the  persons  present,  [1294]  and  what  was  said? 

A.  The  conversation  was  with  Mr.  Charles 
Skouras. 

Q.  And  who  were  present  in  addition  to  Mr. 
Skouras  and  yourself?  A.    I  don't  recall. 

Q.  Do  you  recall  where  the  conversation  took 
place?  A.    In  his  office. 

Q.  And  what  was  said  with  respect  to  the  Para- 
dise Theatre  at  that  conversation? 

Mr.  Westbrook:  Before  you  go  into  that,  just  to 
aid  in  fixing  the  time,  did  that  conversation  occur 
during  the  period  when  you  were  in  Los  Angeles  in 
connection  with  other  legal  matters  to  which  we 
previously  referred?  [1295] 

The  "Witness:  It  occurred  while  I  was  in  Los 
Angeles  in  connection  with  anti-trust  action  insti- 
tuted by  Markoy  Corporation. 

Mr.  Johnston:  Q.  Can  you  place  that  period 
now,  Mr.  Simon,  with  any  more  particularity  as 
being  before  or  after  September  1951? 

A.  I  believe  it  was  after,  because  it  was  at  the 
time  that  Markoy  case  was  drawing  to  a  close,  and  I 
think  that  was  after  September  1951. 

Q.  Now  may  I  ask  you  again  this  question,  and 
covering  the  period  from  the  time  of  your  retention 
by  Mr.  Schreiber  for  the  Paradise  Building  Corpo- 
ration up  to  the  period  through  September  of  1951 : 
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Do  you  recall  having  any  conversation  or  being 
present  at  any  conversation  with  any  representative 
of  Fox  West  Coast  Theatres  Corporation  or  Na- 
tional Theatres  Corporation  with  respect  to  the  Par- 
adise Theatre? 

A.     Other  than  the  one  I  have  mentioned  ? 

Q.  Well,  I  think  we  have  eliminated  it  as  being 
subsequent  to  the  period  in  question. 

A.     I  said  I  wasn't  sure.  I  thought  that  it  was 

Mr.  Westbrook :    Off  the  record  for  a  moment. 

The  Witness:    but  I  wasn't  sure. 

(Discussion  had  off  the  record.)  [1296] 

The  Witness:  The  question,  as  I  recall  it,  was 
prior  to 

Mr.  Johnston :    September  of  1951. 

The  Witness :  Now  I  will  continue  by  saying  that 
I  won't  concede  it's  eliminated,  because  I  am  not 
sure  that  that  conversation  didn't  take  place  prior 
to  the  end  of  September,  1951. 

Mr.  Johnston:  Q.  I  take  it  that  you  placed  the 
conversation  in  relation  to  your  activities  in  rela- 
tion to  your  activities  in  concluding  a  case  that 
has  been  popularly  referred  to  as  the  Markoy  case^ 

A.  It  might  not  have  been  at  the  very  end  of  the 
case,  but  it  was  at  a  point  where  settlement  nego- 
tiations were  developing  in  that  case. 

Q.  Have  you  any  record  available  here  which 
would  enable  you  to  fix  the  time  of  that  conversa- 
tion with  Mr.  Charles  Skouras?  ' 

A.  I  do  not  have  them  available  here  in  my  of- 
fice. 
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Q.  Xow  putting  apart  the  conversation  with 
Charles  Skouras,  which  you  have  referred  to,  did 
you  have  or  were  you  present  at  any  other  conversa- 
tion with  any  representative  of  Fox  West  Coast 
Theatres  Corj^oration  or  National  Theatres  Corpo- 
ration with  respect  to  the  Paradise  Theatre  ? 

A.     I  don't  recall  any.  [1297] 

Q.  Did  you  have  any  written  communication  of 
any  sort  with  Fox  West  Coast  Theatres  Corporation 
or  National  Theatre  Corporation  or  any  representa- 
tive thereof  with  respect  to  the  Paradise  Theatre 
from  the  period  of  your  retention  by  Mr.  Simon  ? 

A.     Mr.  Schreibor. 

Q.  Mr.  Schreiber,  I  beg  your  pardon.  Through 
September  1951. 

A.  I  have  no  recollection  of  any  such  communi- 
cation. 

There  was  a  written  communication  with  Twen- 
tieth Century-Fox  Film  Corporation,  but  I  don't 
recall  any  with  Fox  West  Coast  or  National  Thea- 
tres. 

Q.  When  were  you  first  retained  by  Mr. 
Schreiber  for  the  Paradise  Theatre  Building  Corpo- 
ration in  connection  with  the  Paradise  Theatre? 

A.  Well,  it  was  prior  to  May,  1950.  I  don't  know 
how  long  prior. 

Q.  Now  I  show  you  a  copy  of  a  letter  dated 
April  17,  1950,  addressed  to  Twentieth  Century-Fox 
Film  Corporation,  which  I  will  ask  the  Reporter  to 
mark  as  Defendants'  Exhibit  SS-4  for  identifica- 
tion, and  ask  you  if  you  sent  the  original  of  that 
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letter  to  the  addressee  indicated  thereon  at  about  the 

date  it  bears'?  A.     I  did.  [1298] 

Q.  Now  I  show  you  also  a  copy  of  a  letter  bear- 
ing date  April  28,  1950,  and  having  on  it  the  letter- 
head of  Twentieth  Century-Fox  Film  Corporation, 
addressed  to  Mr.  Seymour  Simon,  and  apparently 
sent  by  A.  W.  Smith,  Jr.,  which  I  will  ask  the  Re- 
porter to  mark  as  Defendants'  Exhibit  SS-5  for 
identification,  and  ask  you  if  you  received  the  orig- 
inal of  that  document?  A.    Yes. 

Q.  At  the  time  of  your  drafting  the  letter,  which 
has  been  marked  as  Defendants'  Exhibit  SS-4,  did 
you  have  before  you,  Mr.  Simon,  a  memorandum  or 
a  copy  thereof  which  has  been  marked  as  Defend- 
ants' Exhibit  SS-lf  A.     I  do  not  recall. 

Q.  Now,  Mr.  Simon,  I  am  going  to  show  you 
Defendants'  Exhibit  E-1  for  identification  and  ask 
you  if  you  prepared  for  transmission  to  Twentieth 
Century-Fox  Film  Corporation  a  letter  similar  to, 
in  substance,  E-l? 

A.  That  question  has  already  been  asked  and 
answered. 

Oh,  excuse  me.  Will  you  read  the  question'? 
(The  pending  question  was  read.) 

Well,  I  prepared  a  draft  of  a  letter  and  delivered 
it  to  Mr.  Schreiber  and  instructed  him  to  [1299] 
send  it  to  the  film  companies  in  Los  Angeles. 

Now,  who  he  sent  it  to,  I  did  not  know  at  the 
time. 

Q.     Do  you  have  any  knowledge  of  his  having 
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sent  such  a  letter  similar  in  form  to  E-1  to  Twen- 
tieth Century-Fox  Film  Corporation? 

A.  Have  I  ever  been  shown  a  copy  of  such  a 
letter  addressed  to  Twentieth  Century-Fox? 

Q.     I  know  of  none  in  existence. 

I  am  asking  for  an  answer. 

A.     I  have  no  knowledge;  I  have  no  knowledge." 

Mr.  Corinblit :  Speaking  now  as  attorney  for  the 
plaintiff,  we  will  not  offer  anything  until  over  on 
page  121,  beginning  with:  "While  Mr.  Westbrook 
is  searching " 

Mr.  Johnston:  Just  a  minute,  please,  Mr.  Corin- 
blit. 

Mr.  Corinblit:    Yes. 

Mr.  Johnston :  I  think  you  should  read  the  inter- 
vening portion.  If  you  don't,  I  will  feel  obliged  to 
read  it  myself. 

The  Court :    Suppose  you  read  it. 

Mr.  Corinblit:  If  that  is  to  be  offered,  this  is  a 
matter  of  privilege,  and  therefore  we  would  make 
an  objection  on  the  ground  of  privilege  so  your 
Honor  won't  have  to  rule  on  the  question.  [1300] 

Do  you  offer  that  part  of  the  deposition,  Mr. 
Johnston  ? 

Mr.  Johnston:  I  think  that  should  be  read,  yes. 
Where  did  you  stop? 

Mr.  Corinblit:  "I  have  no  knowledge;  I  have  no 
knowledge." 

That  is  at  the  bottom  of  page  120. 

The  Court:    Let  me  see  it. 
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Mr.  Corinblit:     The  question  begins  where  it  is 
marked,  your  Honor,  right  after  that  question. 
(Handing  document  to  the  court.) 

The  Court:  The  objection  is  overruled.  You  may 
read  it. 

Mr.  Corinblit :    Thank  you. 

Mr.  Johnston:    Do  you  want  to  read  it? 

Mr.  Corinblit:    Yes. 

(The  reading  of  the  deposition  was  resumed 
as  follows:) 

*^Q.  Did  you  give  Mr.  Schreiber  any  specific  in- 
struction with  respect  to  sending  such  a  letter  as 
Defendants'  Exhibit  E-1  to  Twentieth  Century-Fox 
Film  Corporation  according  to  your  recollection 
now? 

A.  Well,  I  think  you  are  now  going  into  the  area 
of  attorney-client  communication,  and  I  think  I 
should  refuse  to  answer  that  without  authority  from 
my  client  to  do  so. 

Q.  I  might  say,  Mr.  Simon,  that  you  have  al- 
ready [1301]  testified  that  you  made  a  suggestion  to 
your  client  with  respect  to  the  contents  of  a  pro- 
posed letter  which  I  consider  would  constitute  a 
waiver  of  any  privilege,  if  one  does  exist  in  this 
particular  problem. 

Mr.  Westbrook:  Beyond  that,  you  have  just  tes- 
tified that  you  suggested  to  him  or  instructed  him, 
rather,  to  send  it  to  the  film  company. 

The  Witness:  I  stand  by  the  statement  I  have 
made.  I  am  not  going  to  answer  that  question. 

Mr.    Johnston:      Q.     While   Mr.    Westbrook   is 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1039 

(Deposition  of  Seymour  Simon.) 
searching  for  documents  I  asked  him  about,  I  will 
show  you  two  letters,  one  marked  Defendants'  Ex- 
hibit 1-2  for  identification,  and  the  other  one  marked 
Defendants'  Exhibit  I-l  for  identification,  and  ask 
you  with  respect  to  each  of  those  letters  whether 
you  had  any  part  in  drafting  the  letter  or  a  letter 
similar  in  form  for  transmission  to  the  addressee 
therein  indicated.  A.    I  don't  recall. 

Q.  You  have  no  recollection  one  way  or  the  other 
whether  you  had  any  hand  in  the  drafting  of  these 
two  exhibits  which  I  have  shown  you? 

A.     No.  [1302] 

Q.  Now  I  show  you  what  has  been  marked  De- 
fendants' Exhibit  D-13  for  identification  and  ask 
you  if  you  drafted  or  assisted  in  the  drafting  of  any 
similar  communication  addressed  to  or  to  be  ad- 
dressed to  Twentieth  Century-Fox  Film  Corpora- 
tion? 

A.  I  drafted  this  form  and  sent  it  out  to  Mr. 
Schreiber,  or  gave  it  to  him  if  he  happened  to  be 
here  at  that  time— I  don't  recall  which.  But  the  ad- 
dressee was  blank,  as  I  have  testified  before.  It  was 
a  form  to  be  used  as  a  communication  with  several 
film  companies. 

Q.  Did  you  make  any  suggestion  with  respect  to 
what  film  companies  a  letter  in  the  form  of  Defend- 
ants' Exhibit  D-13  should  be  sent  out? 

A.    Well,  I  recall  that  I  made  a  suggestion  with 
regard  to  RKO,  because  there  were  additional  para- 
;.  graphs  in  the  letter  that  went  to  RKO. 

Q.     Other  than  that,  you  made  no  specific  sugges- 
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tion,  I  take  it,  as  to  what  film  company  this  form  of 
letter  should  be  sent?  I  am  referring  again  to  De- 
fendants' Exhibit  D-IS?  A.     I  cannot  recall. 

Q.  Now,  I  asked  you  earlier  whether  you  had 
any  conversation  with  any  representative  of  Twen- 
tieth Century-Fox  Film  Corporation  with  respect  to 
the  exhibition  of  pictures  at  the  Paradise  Theatre, 
and  I  believe  your  testimony  was  that  you  recalled 
none  or  did  not  have  any.  [1303] 

Now  I  ask  you  if  you  Avere  present  at  any  conver- 
sation with  any  representative  of  Twentieth 
Century-Fox  Film  Corporation  with  respect  to  the 
Paradise  Theatre? 

A.  I  don't  recall  being  present  at  any  such  con- 
versation. 

Mr.  Johnston:  Q.  Mr.  Simon,  during  your  re- 
tention by  Mr.  Schreiber  in  connection  with  Para- 
dise Theatre  and  throughout  the  year  1951,  did  you 
have  or  were  you  present  at  any  conversations  or 
conversation  with  any  exhibitor  or  exhibitors  in  the 
Los  Angeles  area  other  than  Fox  West  Coast  Thea- 
tres Corporation  or  National  Theatres  Corporation 
with  respect  to  the  Paradise  Theatre?  And  by  that 
I  mean  Grif&th-Coleman,  United  Artists  theatre  cir- 
cuit. A.    What  was  the  first  one,  who  ? 

Q.  Grif&th-Coleman  or  any  others.  I  don't  limit 
it  to  those  two. 

A.  I  was  never  present  at  any  discussion  with 
Griffith- Coleman  or  United  Artists  Theatre  Circuit 
relating  to  the 

Q.    Paradise  Theatre. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1041 

(Deposition  of  Seymour  Simon.) 

A.    Paradise  Theatre. 

What  period  did  that  question  cover? 

Q.  I  am  covering  the  period  from  the  time  you 
were  retained  by  Mr.  Schreiber  or  his  company, 
which  you  place  as  being  some  time  before  May  of 
1950,  up  to  September  of  1951. 

A.  Except  I  add  to  that  question:  A  conversa- 
tion with  [1304]  a  man  whose  name  I  believe  was 
Stein,  who  is  the  manager  of  the  United  Artists  the- 
atre circuit  in  Los  Angeles;  except  I  don't  know 
whether  that  conversation  was  before  or  after  that 
September  date. 

Q.  Do  you  recall  who  was  present  at  that  con- 
versation in  addition  to  yourself  and  Mr.  Stein  ? 

A.  I  don't  recall  that  the  man's  name  was  Stein. 
I  think  there  was  a  Stein. 

Q.  There  was  or  is  a  Fred  Stein  who  was  con- 
nected with  the  organization? 

A.  That's  right,  then.  I  don't  recall  who  else  was 
present. 

Q.     And  where  did  that  conversation  take  place? 

A.     I  believe  it  took  place  in  Mr.  Stein's  office. 

Q.  Now  is  that  the  only  conversation  that  you 
can  recall  that  you  had  with  any  exhibitor  regard- 
ing Paradise  Theatre  from  the  period  of  your  reten- 
tion by  Mr.  Schreiber  through  September,  1951,  as- 
suming that  this  did  occur  before  September,  1951  ? 

A.     With  any  exhibitor? 

Q.    Any  exhibitor?  A.    Where? 

Q.     In  the  Los  Angeles  area. 

A.    I  had  conversations  with  exhibitors  regard- 
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ing  the  Paradise  Theatre  and  Mr.  Schreiber.  [1305] 

Q.     With  what  exhibitors  ^ 

A.     My  conversations  with  Mr.  Albert  Levoy. 

Q.     When  did  that  conversation  take  place  *? 

A.  I  spoke  to  Mr.  Albert  Levoy  on  that  subject 
on  many  occasions. 

Q.     Can  you  place  the  dates  of  those  occasions? 

A.  I  again  think  that  you  are  getting  into  the 
realm  of  attorney-client  discussions,  and  for  that 
reason  I  refuse  to  answer  that  question. 

Q.  Now  do  you  recall  discussions  with  any  other 
exhil^itor  than  the  ones  you  have  mentioned  on  this 
same  topic  and  during  this  same  period? 

A.  Well,  the  other  conversation  that  I  previ- 
ously mentioned  with  a  representative  of  Fox  West 
Coast,  but  there,  again,  I  am  not  sure  if  it's  within 
the  period 

Q.  I  am  referring,  Mr.  Simon,  to  ones  you  have 
not  previously  alluded  to. 

A.     No,  not  that  I  can  recall. 

Q.     Did  you  have  any  conversations 

A.  Oh,  wait,  wait;  yes,  yes.  I  had  a  conversation 
with  Mr.  Marco  Wolff. 

Q.    At  what  time,  Mr.  Simon? 

A.     That  was  in  the  latter  part  of  1950. 

Q.  And  who  was  present  at  that  conversation  in 
addition  to  yourself  and  Mr.  Marco  Wolff?  [1306] 

A.    Mr.  Schreiber. 

Q.    What  was  said  on  that  occasion? 

A.  Well,  there,  again,  from  my  viewpoint,  it  was 
a  communication  between  attorney  and  client. 
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Mr.  Marco  Wolff  at  that  time  was  acting  as  an 
agent  for  the  plaintiff  corporation,  and  we  discussed 
things  in  which  I  was  acting  as  counsel  for  the  cor- 
poration, and  I  don't  think  I  ought  to  go  into  that. 

Q.  Now  have  you  given  all  of  the  conversations 
— I  should  say,  have  you  mentioned  the  existence  of 
conversations  with  exhibitors  regarding  the  Para- 
dise Theatre  from  the  period  of  your  retention  by 
Mr.  Schreiber  through  September,  1951? 

A.  That  question  is  with  exhibitors  in  the  Los 
Angeles  area? 

Q.    In  the  Los  Angeles  area,  yes. 

A.  I  don't  think  I  know  any  other  exhibitors  in 
the  Los  Angeles  area. 

Q.  So  that  your  answer  to  my  question  would  be 
that  you  wouldn't  have  had  any  such  conversa- 
tions? A.     None  that  I  can  recall. 

Q.  Did  you  have  any  conversations  with  any 
buying  or  booking  agents  for  exhibitors  in  the  Los 
Angeles  area  about  the  Paradise  Theatre  for  the  pe- 
riod from  May  of  1950  through  September  1951? 

A.     Xot  that  I  can  recall. 

Mr.  Johnston:    I  have  no  further  questions. 

Mr.  Corinblit :  Speaking  now  as  attorney  for  the 
plaintiff,  I  would  first  like  to  mark  for  identification 
as  plaintiff's  exhibit  next  in  order  a  play-off  of  Fox 
West  Coast  Loyola  Theatre  from  October  1946  to 
September  1951.  I  will  hand  copies  to  counsel  for 
the  purpose  of  having  them  checked  so  that  they  can 
stipulate,  if  they  desire  to. 
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The  Court :    It  may  be  marked  for  identification. 
The  Clerk :    53  for  identification. 

(The    exhibit    referred    to    was    marked    as 
Plaintiff's  Exhibit  No.  53  for  identification.) 

Mr.  Corinblit:  Also,  we  will  mark  for  identifica- 
tion at  this  time  a  play-off  of  Paramount  pictures 
from  1945  to  September  1951,  which  we  have  pre- 
pared, and  hand  copies  to  counsel  so  that  perhaps 
we  may  reach  a  stipulation  on  those  matters. 

The  Court:  It  may  be  marked  for  identification 
only. 

The  Clerk:    54  for  identification. 

(The    exhibit    referred    to    was    marked    as 
Plaintiff's  Exhibit  No.  54  for  identification.) 

Mr.  Corinblit :  For  the  purpose  of  the  record,  let 
[1308]  the  record  show  we  served  upon  counsel  a 
copy  of  a  memorandum  which  we  filed  with  your 
Honor  yesterday  referring  to  the  offer  of  proof  and 
memorandum  of  law  with  respect  to  the  admissibil- 
ity of  evidence  as  to  the  Westchester-Inglewood 
matter. 

The  Court:    The  record  may  so  show.  [1309] 
Mr.  Corinblit:     The  plaintiff  will  call  Mr.  Alex 
Schreiber. 
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ALEX  SCHREIBER 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
l^een  first  duly  sworn,  testified  as  follows : 

The  Clerk:  Will  you  state  your  full  name, 
please  ? 

The  Witness :    Alex  Schreiber,  A-l-e-x. 

Direct  Examination 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  where 
do  you  reside  ? 

A.     10776  Wilshire  Boulevard,  West  Los  Angeles. 

Q.  And  are  you  the  president  of  the  plaintiff 
corporation,  Paradise  Theatres  Corporation? 

A.    I  am. 

Q.    And  how  long  have  you  held  that  office  ? 

A.  Since  we  organized  the  corporation  in,  I  be- 
lieve  

Q.    I  think  the  date  is  about  1949? 

A.    I  was  going  to  say  '49  or  '50. 

Q.  Mr.  Schreiber,  how  long  have  you  been  in  the 
theatre  business? 

A.  I  have  been  in  the  theatre  business  since  I 
was  18  years  old.  I  started  on  January  1,  1919. 

Q.  Will  you  tell  us,  Mr.  Schreiber,  what  was  the 
[1310]  first  theatre  that  you  were  connected  with  in 
any  way?  How  old  were  you  at  the  time? 

A.  The  first  theatre  I  was  connected  with  was 
the  Blackstone  Theatre  in  Detroit,  Michigan.  It  was 
a  288-seat  house,  downtown  at  Michigan  and  Gris- 
wold. 

I  went  to  work  for  my  brother.  That  was  imme- 
diately after  the  first  World  War  ended. 
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Q.  And  how  long  were  you  connected  with  that 
theatre  ? 

A.    Until  1925,  some  time  in  1925. 

Q.  And  in  your  connection  with  that  theatre, 
what  duties  and  services  did  you  perform? 

A.  Well,  I  was  hired  to  be  a  doorman,  be  assist- 
ant manager,  cashier,  bookkeeper,  assistant  janitor, 
candy  boy,  poster  clerk. 

I  repaired  the  seats ;  I  repaired  the  carpets  when 
they  needed  to  be  repaired. 

I  went  to  the  film  building  to  pick  up  the  adver- 
tising or  deliver  advertising.  I  went  to  the  bank  and 
did  anything  and  everything  that  had  to  be  done 
around  the  theatre. 

Q.  How  about  acting  as  assistant  operator  on  the 
machines  ? 

A.  Well,  when  the  operator  wanted  to  go  out  for 
lunch  or  the  restroom,  I  went  up  and  handled  the 
projection  equipment. 

Q.  And  after  that  theatre,  the  Blackstone  Thea- 
tre which  [1311]  you  said  was  288-seat  theatre  in 
Detroit,  what  other  theatres  were  you  connected 
with  in  any  way  in  the  city  of  Los  Angeles,  giving 
us  the  approximate  dates? 

A.  Well,  from  about  1919  to  about  1922  or  '23 
my  brother  made  a  lease  on  both  the  Victoria  and 
the  Wolverine  Theatre  on  Michigan  Avenue  near 
the  depot. 

We  operated  that  theatre  for  a  short  period  of 
time,  and  then  we  made  a  deal  to  lease  the  Fronte- 
mac  Theatre  on  Harper  and  Frontemac.  That  was 
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a  neighborhood  theatre.  That  was  in  about  1924,  I 
believe  that  was,  and  then  in  1925  when  I  left  the 
employment  of  my  brother,  I  went  to  the  Frontemac 
Theatre  and  opened  that  theatre  myself. 

Q.  Thereafter  what  were  some  of  the  other  thea- 
tres that  you  were  connected  with? 

A.  After  the  Frontemac  Theatre  I  made  a  lease 
on  the  Plaza  Theatre  on  East  Jefferson,  also  a 
neighborhood  theatre  of  about  750  seats. 

After  the  Plaza  Theatre  I  made  a — I  bought  a 
half  interest  with  Mr.  John  Nebus  in  the  Dawn 
Theatre  on  Gratiot  Avenue. 

Mr.  Nebus  took  sick  and  he  was  looking  for  some- 
body to  run  his  theatre,  and  he  preferred  to  sell 
an  interest  in  the  theatre. 

I  bought  that  interest  from  Mr.  Nebus  with  the 
understanding  that  I  would  have  full  charge  of 
setting  the  policy,  [1312]  remodeling  the  theatre 
and  doing  whatever  was  necessary  to  make  it  a 
success. 

After  exactly  one  year  Mr.  Nebus  felt  a  lot  bet- 
ter and  he  wanted  to  get  back  in  active  theatre 
business,  and  I  disposed  of  my  50  per  cent  to  Mr. 
Nebus. 

After  the  Dawn  Theatre  I  believe  I  became  inter- 
ested in  the  Capitol  Theatre  on  West  Berner  High- 
way. They  called  it  Spring  Wells.  That  was  also  a 
neighborhood  theatre  of  about  900  seats. 

I  believe  we  made  that  deal  in  the  end  of  1931, 
during  the  depression,  and  we  remodeled  that  thea- 
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tre  and  we  opened  in  September,  I  believe  Septem- 
ber 2,  1932. 

And  then  I  believe  I  disposed  of  my  interest  in 
the  Plaza  Theatre  and  the  Dawn  Theatre  and  the 
Trontemac  Theatre  and  then  I  remained  with  the 
Capitol  Theatre  and  the  Blackstone  Theatre  and 
the  Loop  Theatre.  I  forgot  to  mention  the  Loop 
Theatre.  I  acquired  that  theatre — that  was  about 
530  seats  in  downtown  Detroit  at  Cass  and  Michi- 
gan. I  acquired  the  lease  on  that  theatre  about  1927 
and  we  opened  on  February  18,  I  believe,  1928. 

And  after  we  had  the  Capitol  and  the  Loop  Thea- 
tres— they  were  the  two  theatres  I  remained  with 
and  then  after  that  I  believe  my  associates  and 
myself  made  a  lease  in  1935  for  the  Rialto  Theatre 
in  Flint.  That  was  another  530  some  odd  seat  thea- 
tre downtown  Flint.  [1313] 

After  that  theatre,  the  same  four  associates  of 
mine  in  the  Rialto  Theatre,  Flint,  we  made  a  lease 
in  the  Rialto  Theatre,  Three  Rivers,  Michigan.  That 
was  a  small  town  mth  about  three  or  four  thousand 
people,  maybe  six  thousand  people.  That  was  less 
than  500  seats,  I  believe.  It  was  a  small  theatre  in 
this  town.  The  other  theatre  in  the  town  was  a 
Butterfield  theatre.  There  was  just  the  two  theatres. 

Then  made  another  lease,  my  associates  and  I  did, 
in  the  Nortown  Theatre,  Flint.  That  was  a  neigh- 
borhood theatre  of  1200  seats  in  Flint. 

Then  we  made  a  lease,  my  same  associates  and 
myself,  in  the  Ritz  Theatre  in  Flint. 

Prior  to  this  '35,  I  made  a  lease  on  the  Times 
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Square  Theatre  in  Detroit,  which  was  directly 
across  the  street  from  our  Loop  Theatre,  which  was 
a  small  theatre.  We  opened  that  theatre  on  October 
19,  1929.  AVe  had  that  theatre— well,  we  had  that 
theatre  about  less  than  two  years.  We  opened  it  up 
just — we  opened  it  up,  I  think,  October  9  or  Octo- 
ber 10,  and  October  13,  I  think,  was  the  stock  mar- 
ket crash.  So  from  that  day  on  we  had  a  lot  of 
trouble  with  that  theatre.  It  was  a  brand  new  thea- 
tre, big  theatre,  big  expenses,  and  we  just  couldn't 
keep  it  open.  So  we  lost  that  theatre.  Turned  it 
back  to  the  landlord  in,  I  believe  it  was,  1931. 

Then  in  1936,  I  believe  it  was,  two  of  my  [1314] 
associates  made  a  deal  for  the  Center  Theatre  on 
Woodward  and  the  Boulevard,  which  was  formerly 
a  newsreel  theatre,  Trans-Lux  Theatre.  They  opera- 
ted it  for  a  while,  and  they  wanted  me  to  join  with 
them,  so  I  took  an  interest  in  that  theatre. 

Then  that  created  hard  feelings  with  the  people 
that  had  the  theatre  across  the  street,  and  they  built 
a  theatre  near  this  Capitol  Theatre,  and  then  they 
bought  us  out  of  the  Capitol  Theatre  on  Vernor 
Highway,  and  we  bought  them  out  in  the  Norwood 
Theatre,  which  was  across  from  the  Center.  In  other 
words,  rather  than  scrap  around  with  one  another, 
they  took  one  theatre  and  we  took  the  other.  It  was 
a  friendly  relationship. 

After  that,  in  about  1941,  I  made  a  deal  on  the 
Strand  Theatre,  Cincinnati.  That  was  downtown 
Cincinnati.  About  1300  seats. 
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In  addition  to  that  theatre,  we  made  a  lease,  my 
associates  and  myself  made  a  lease  on  the  Lancaster 
Theatre  in  River  Rouge,  and  the  Grande  Theatre 
in  River  Rouge.  We  also  made  a  lease  on  the  Del 
Rey  Theatre  in  1941  in  River  Rouge.  That  was 
around  600  seats.  The  Grande  was  around  1,000 
seats.  The  Lancaster  Theatre  was  about  1800  seats. 
The  Lancaster  is  in  River  Rouge,  a  suburb  of  De- 
troit. That  was  1800  seats.  Then  we  built — no,  we 
didn't.  We  leased  from  my  associates,  one  of  my 
associates'  brother-in-law,  the  Rouge  Theatre,  a  900 
seat  theatre  in  River  Rouge.  [1315] 

Then  two  of  my  other  associates  leased  two  thea- 
tres in  Mount  Clemens,  Michigan,  which  is  a  sub- 
urb of  Detroit,  25  miles  from  the  city  hall  of  De- 
troit. We  took  an  interest  in  those  two  theatres  in 
Mount  Clemens. 

Later  on,  a  year  or  two — no,  several  years  later 
we  built,  my  associates  and  myself  built  the  Gratiot 
Drive-In  Theatre.  That  was  a  drive-in  theatre  with 
a  capacity  of  aroimd  1,000  or  1100  automobiles. 

Then  a  couple  of  years  after  that,  members  of 
my  family  and  some  relatives,  and  I  believe  two 
outside  people,  and  myself,  we  leased  the  ground 
and  built  the  Grand  River  Drive-In  Theatre  out 
Grand  River,  out  near  Farmington,  a  suburb  of  De- 
troit. That  was  also  around  1,000,  1100  cars. 

After  the  two  drive-ins — ^prior  to  the  two  drive- 
ins,  in  1936,  we  bought  an  automobile  agency  in 
Trenton,  Michigan,  that  is  about  25  miles  from  De- 
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troit,  and  we  converted  the  garage  into  a  700  seat 

theatre. 

In  about  1938,  my  associates  and  I  acquired  an 
interest — a  lease,  rather,  of  the  Rialto  Theatre  in 
Wyandotte,  another  suburb  of  Detroit,  of  less  than 
600  seats. 

Then  we  acquired  an  interest  in  the  Majestic 
Theatre  in  Wyandotte,  which  was  also  about  seven 
or  eight  hundred  seats,  I  believe,  and  we  built  a 
1400  seat  theatre  in  Wyandotte,  so  that  gave  us 
three  theatres  in  Wyandotte. 

Of  course,  we  disposed  of  interests  in  the  [1316] 
Strand  Theatre  to  the  New  York  Tele-News  people. 
They  l:)ought  an  interest  and  ran  the  theatre,  and 
then  they  bought  us  out.  They  took  full  possession 
of  that  theatre  in  Cincinnati. 

Then  I  became  interested  with  one  of  my  asso- 
ciates and  few  other  people  that  I  knew  in  buying 
the  Lyceum  Theatre  and  office  building  in  Minne- 
apolis. This  was  a  legitimate  theatre  where  they 
played  legitimate  stage  shows,  and  we  tried  to  get 
movies  first  run,  because  it  was  practically  a  down- 
town theatre,  in  between  the  stage  show  policy  in 
Minneapolis.  We  recently  sold  the  theatre  and 
building  in  Minneapolis.  We  don't  have  that  theatre 
any  more,  or  the  office  building. 

Q.  Let  me  stop  you  there,  Mr.  Schreiber.  With 
respect  to  the  theatres  which  from  time  to  time  you 
have  had  an  interest  in,  what  in  general  were  your 
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duties  and  responsibilities,  that  is,  what  did  you  do 

with  respect  to  those  theatres'? 

A.  Well,  in  all  those  theatres  I  was  responsible 
for  the  policy,  the  buying  and  supervising  of  buy- 
ing pictures,  booking  the  pictures,  hiring  the  im- 
portant key  people  of  each  theatre,  setting  up  the 
advertising  schedule  for  each  theatre,  buying  equip- 
ment, in  charge  of  remodeling  the  theatres,  buying 
whatever  necessary  carpets  or  booth  equipment  or 
theatre  seats  or  handling  the  decoration.  Of  course, 
I  had  a  general  manager  with  me  and  I  had  [1317] 
several  supervisors  with  me,  but  everybody  worked 
under  me,  with  the  exception  of  Mount  Clemens. 
Two  of  my  associates,  they  were  in  charge  of  Mount 
Clemens,  but  I  counseled  with  them.  We  had  quite 
a  few  meetings  together  deciding  the  policy  and 
purchasing  of  pictures  and  remodeling  of  theatres. 

In  the  Nortown  Theatre  in  Flint,  Doc  Eisman,  the 
associate  who  had  50  per  cent  interest,  he  took 
charge  of  the  theatre  at  Flint.  We  governed  and 
watched  the  booking  and  buying  of  the  pictures  in 
Detroit,  because  Flint  was  served  pictures  from  De- 
troit. [1318] 

Q.  All  right.  Now,  just  to  get  this  matter  out 
of  the  way.  During  the  period  from  September  or 
August  of  1950  to  September  1951,  the  period  that 
you  operated  the  Paradise  Theatre,  in  what  theatres 
in  Detroit  did  you  continue  to  have  an  interest  dur- 
ing that  period.    Do  you  remember  that? 

A.    I  didn't  have  very  many  theatres  left  then. 
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Q.  Now,  when  did  you  first  become  interested  in 
coming  to  Los  Angeles  for  the  purpose  of  going  into 
the  theatre  business? 

A.  Well,  the  first  trip  to  California  was  made 
with  my  wife  and  a  doctor  friend.  I  believe  that  was 
in  1941. 

My  wife  wasn't  well  and  the  doctor  recommended 
that  I  take  my  wife  for  a  long  drive  and  go  to  Cali- 
fornia. 

My  wife  was  a  little  nervous  about  making  that 
long  distance  without  the  help  of  a  doctor,  and  the 
doctor  wanted  a  vacation,  so  he  said  he  would  go 
along  with  us.  And  then  she  had  nothing  to  fear,  so 
we  drove  to  California. 

And  when  Mrs.  Schreiber  came  here,  during  that 
period  she  felt  quite,  much  better  and  quite  relieved 
that  she  had  found  a  place  where  she  was  at  ease. 

And  then  each  year  after  1940  we  came  West 
either  once  or  twice  a  year,  because  she  felt  so  much 
bettor  on  the  West  Coast  than  she  did  in  Detroit. 

Q.  Now  when,  calling  your  attention  to  the  per- 
iod around  1946  or  '47,  what  happened  then  with 
respect  to  your  [1319]  interest  in  coming  to  Los 
Angeles  or  going  into  business  in  this  area'? 

A.  Well,  it  was  around  '46  or  '47.  Mrs.  Schreiber 
said  that  she  felt  so  much  better  when  she  would 
visit  the  West — we  made  trips  to — we  stopped  off 
in  Phoenix  and  stopped  off  in  Tucson  for  a  short 
time— Palm  Springs  and  Los  Angeles,  and  she  felt 
the  climate  in  Los  Angeles  was  much  better  for  her. 
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We  had  some  friends  that  we  knew  from  Detroit 
living  in  Los  Angeles  and  she  told  me  that  she  J 
wanted  to  move  to  California,  that  she  felt  her 
health  was  very  important  and  she  just  wanted  to 
move  from  Detroit  and  come  to  California.  She  pre- 
ferred Los  Angeles. 

So  in  1947  I  started  to  look  around  for  locations 
for  theatres  on  the  suggestion  of  friends  of  mine 
that  I  had  known  in  Detroit,  figuring  that  if  I  did 
move  to  California,  naturally,  the  only  business  I 
knew  was  the  theatre  business.  I  wanted  to  get 
interested  in  some  theatres  to  make  a  living  and  to 
continue  my  livelihood,  so  I  started  looking  for  lo- 
cations with  the  help  of  several  friends  of  mine  ' 
from  Detroit  and  friends  that  I  had  met  here 
through  the  Detroit  acquaintances. 

Q.  Now,  would  you  describe  for  us,  Mr.  Schrei- 
ber, when  you  became  interested  in  coming  to  this 
area,  the  areas  surrounding  the  city  of  Los  Angeles 
- — the  Los  Angeles  [1320]  area  that  you  visited,  that 
you  drove  around  and  investigated,  will  you  describe 
those  for  us? 

A.  Well,  the  friend  of  mine  from  Detroit  and  a 
friend  of  his  whom  he  introduced  me  to,  started  to 
show  me  all  the  areas  that  they  thought  would  make 
good  theatre  locations  and  thought  that  I  would  be 
interested. 

They  drove  me  in  downtown  Los  Angeles.  We 
went  to  Hollywood.  We  went  up  and  down  Holly- 
wood Boulevard.  We  went  to  the  Wilshire  area.  We 

1 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1055 

(Testimony  of  Alex  Schreiber.) 

drove  out  to  Westchester.  We  drove  to  Culver  City. 

We  drove  to  Santa  Monica.  We  went  to  Hermosa 
Beach,  Manhattan  Beach,  Redondo  Beach. 

We  went  into  Hawthorne.  We  went  into  Ingle- 
wood.  We  went  into  the  Valley. 

Q.  You  are  talking  about  the  San  Fernando 
Valley? 

A.  The  San  Fernando  Valley.  Up  Laurel  Can- 
yon Boulevard  and  went  up  Lankershim  Boulevard. 

We  went  to  Burbank.  We  went  to  Encino.  We 
went  to  Overhill  and  Slauson  area  and  I  believe — 
I  am  looking  at  the  map.  It  is  quite  a  distance.  I 
am  trying  to  recognize  some  of  the  areas,  but  I 
think  I  have  pretty  well  covered  the  majority  of  the 
areas  that  I  had  examined  with  these  friends. 

Q.    How  about  Pacific  Palisades? 

A.  Yes,  I  did.  I  went  up  there  several  times 
with  my  [1321]  friends  from  Detroit  and  once  I 
believe  with  Mr.  Reeves  Espee,  who  was  contempla- 
ting building  a  theatre  in  Palisades  because  he  had 
a  location  and  he  wanted  my  opinion  whether  I 
thought  that  location  would  be  a  good  location  for  a 
theatre. 

That  was  prior  to  the  building  of  the  Bay  Theatre 
that  is  now  operating  in  Pacific  Palisades. 

Q.  Now,  who  were  the  people  and  what  were 
their— what  kind  of  background  did  they  have? 
What  were  they  that  you  counseled  with  with  re- 
spect to  examining  possible  theatre  locations?  Just 
give  us  their  names  and  who  they  were. 
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A.  Well,  Sam  Decker  was  the  man  that  I  had 
known  from  Detroit.  He  operated  an  independent 
distribution  ofiice  for  independent  pictures — those 
small  pictures  that  these  other  men  that  were  up 
here  on  the  stand  testified  to — small  pictures.  He 
had  a  branch  office  or  a  franchise  to  operate  in- 
dependent pictures. 

Mr.  Decker  used  to  be  a  booker  for  Pathe  Film 
in  Detroit,  and  Mr.  Decker  introduced  me  to  a 
man  named  Bud  Silverman.  Bud  Silverman  was  a 
theatre  owner  that  was  operating  a  theatre  in  Santa 
Monica  and  I  believe  Mr.  Silverman  told  me  at 
one  time  he  worked  or,  he  was  associated  with  War- 
ner Bros,  in  Ohio.  I  just  can't  recall.  It  may  have 
been  Findlay,  Ohio.  I  am  not  sure.  It  was  a  [1322] 
small  town  in  Ohio.  He  either  worked  for  Warner 
Bros,  or  was  associated  with  them. 

Mr.  Decker  and  Mr.  Silverman  took  me  to  prac- 
tically all  of  these  places  and  they  made  recommen- 
dations. 

I  remember  also  at  one  time  driving  out  with 
Jack  Broder.  Jack  Broder  is  a  former  Detroit  thea- 
tre operator  who  moved  here  and  who  secured  at  a  ■ 
later  date  the  Real  Art  Pictures,  which  were  the  re-  ; 
issues  of  Universal  Pictures  over  a  period  of  ten  ' 
years. 

He  made  some  sort  of  tie-up  with  Universal  to 
release — to  release,  re-release  all  of  the  Universal 
Pictures  that  were  made  for  a  period  of  ten  years. 
And  I  also  spoke  to  Mr.  Joe  Baley,  who  was  op- 
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erating  a  theatre  on  HollTwood  Boulevard,  who  for- 
merly was  my  manager  at  the  Loop  Theatre  in  De- 
troit. 

And  then  there  was  a  IMr.  Bill  Flemion  who  was 
also  an  independent  distributor  formerly  from  De- 
troit, that  was  associated  in  the  same  offices  with 
Mr.  Decker. 

Q.  Now,  did  you  examine  particularly  the  area 
known  as  the  Westchester  area — that  is,  did  you 
finally  come  to  examine  that  area? 

A.  I  did.  I  made  quite  a  number  of  trips  out 
there.  I  would  say  that  I  made  at  least  four  trips 
prior  to  buying  the  property  that  the  Paradise 
Theatre  is  on,  with  Mr.  Silverman  and  Mr.  Decker. 

Q.  And  did  you  discuss  with  anyone  at  that  time 
the  business  development  in  that  area  and  what  was 
happening  there  in  terms  of  growth  and  develop- 
ment? 

A.  Yes.  I  talked  to  Mr.  Decker  and  Mr,  Silver- 
man about  that.  They  insisted 

Mr.  Mitchell :  Can  we  eliminate  the  hearsay  con- 
versations, your  Honor?  I  object  to  conversations 
with  Mr.  Decker  and  Mr.  Silverman  on  the  ground 
they  are  hearsay. 

The  Court:    You  haven't  objected  up  to  this  time. 

Mr.  Mitchell:     That  is  right.  He  hasn't  started 
i   to   tell   what   they   said.  He   has  just   been   going 
around  the  community  and  no  harm  in  that,  but 
when  he  comes  to  telling  what  other  people  say,  it 
is  hearsay. 
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The  Court:  You  may  object  to  hearsay  state- 
ments. 

Mr.  Corinblit:  This  is  only  for  the  purpose  of 
showing  the  background  of  his  investigation. 

The  Court:  That  may  be  true,  but  the  hearsay 
rule  still  applies. 

Mr.  Corinblit:    All  right,  your  Honor. 

Q.  Now,  if  you  will  just  tell  me,  Mr.  Schreiber, 
just  anyone  else  to  whom  you  talked  about  the 
business  development  and  not  what  they  said  to 
you,  because  Mr.  Mitchell  has  objected  to  that  as 
being  hearsay.  Just  whom  you  talked  to  about  the 
business  development  in  the  Westchester  area.  [1324] 

A.     Not  with  Mr.  Decker? 

Q.  Other  than  Mr.  Decker.  Was  there  anyone 
else? 

A.  There  was  Mr.  Silverman  who  was  along 
with  Mr.  Decker. 

Q.  Anyone  else  connected  with  the  real  estate 
development  in  that  area? 

A.  Yes,  Mr.  Hayden  Worthington  who  was  in 
charge  of  the  real  estate  for  the  Frank  Ayers  & 
Sons,  developers  of  Westchester. 

Q.  Now,  talking  about  what  you  saw  and  not 
what  anyone  told  you,  what  did  you  observe  con- 
cerning the  business  development  in  the  Westchester 
district  ? 

A.  On  several  occasions  I  drove  out  in  the  eve- 
ning and  I  watched  the  business  at  the  Loyola  Thea- 
tre from  the  curb,  parked  in  my  car.  I  noticed  that 
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they  were  doing  a  very  big  business.  I  noticed  that 
they  were  playing  pictures  two  weeks  and  three 
weeks — the  same  program. 

I  also  went  out  on  a  Saturday  and  Sunday  after- 
noon or  either  one  of  those  days,  and  I  watched  the 
business  that  the  Loyola  Theatre  was  doing  as  far 
as  children  were  concerned  at  the  matinees. 

I  also,  in  making  an  investigation  of  that  area, 
stopped  at  gasoline  stations — stopped  children — 
stopped  at  gasoline  stations  and  inquired  if  there 
were  any  theatres  in  that  particular  locality  where 
that  particular  gasoline  [1325]  attendant  went  to 
the  movies. 

I  also  stopped  in  the  drug  stores  and  inquired 
from  the  clerks  about  the  theatre,  the  Loyola  Thea- 
tre, and  where  thoy  go  to  the  movies. 

I  stopped  children  near  the  schools  and  asked 
them  what  theatres  they  go  to  on  Saturday  or  Sun- 
day matinee.  I  made  a  pretty  thorough  check  of 
Westchester  and  in  talking  to  Mr.  Worthington  he 
told  me [1326] 

Mr.  Mitchell:     Wait  a  minute. 

The  Court:  You  can't  testify  to  what  people 
told  you.  Just  testify  what  you  did.  You  can't  tes- 
tify to  what  people  told  you. 

Q.  (By  Mr.  Corinblit)  :  Just  leaving  for  a  min- 
ute your  examination  directly  of  the  theatre  busi- 
ness, that  is  the  Loyola  particularly,  what  did  you 
observe  as  far  as  what  you  saw  with  respect  to 
other  business  development  in  the  Westchester  area  ? 
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A.  Well,  I  circled  around  in  my  car,  and  I  don't 
know  whether  I  took  Mrs.  Schreiber  with  me  or 
not,  but  I  did  circle  aroimd  with  my — no,  not  my 
car,  with  Mr.  Decker  in  his  car,  or  if  I  had  rented 
a  car,  which  I  did  many  times  when  I  came  to  Los 
Angeles,  I  rented  an  automobile,  and  I  went  up  and 
down  the  side  streets  of  Westchester,  Sepulveda 
Boulevard,  and  I  went  over  in  the  area  where  they 
were  putting  on  the  new  tract  homes,  and  I  noticed 
that  the  whole  area  was  growing  very  fast,  that  it 
had  a  lot  of  new  homes  there,  homes  that  are  typical 
homes  of  people  that  would  go  to  theatres. 

I  went  around  the  Loyola  College.  I  was  pleas- 
antly surprised  at  the  size  of  it.  I  drove  around  to 
the  various  schools.  At  times  I  was  around  a  school 
when  they  had  a  recess  period  or  lunch  period,  and 
I  was  convinced  there  were  a  lot  of  children  around 
there,  and  children  usually  make  the  theatre  busi- 
ness, because  when  children  want  to  go  to  [1327] 
to  the  show,  they  take  their  parents  with  them. 

The  Court:  What  about  the  business  district? 
What  did  you  notice  about  the  business  district? 

The  Witness:  The  business  district  there,  I  went 
into  Thrifty  Drug  Store  and  they  were  doing  a  very 
good  business.  Of  course,  you  say  I  can't  testify  to 
what  Mr.  Worthington  told  me  about  the  business. 

The  Court:  No.  How  many  business  establish- 
ments were  down  there? 

The  Witness:  There  was  the  Loyola  Theatre  at 
Manchester  and  Sepulveda. 
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They  were  building  a  restaurant  called,  I  believe, 
the  Virginia  Boys  Restaurant,  that  was  being  built. 

There  was  the  Security  National  Bank  there. 
There  was  a  children's  store,  several  children's 
stores,  several  ladies'  stores.  In  fact,  I  know  dis- 
tinctly Joel's  Department  Store  was  there,  because 
a  lady  we  knew  from  Detroit  was  working  there. 

On  the  opposite  side  of  the  street  there  was  an 
announcement  that  a  big  department  store  was  go- 
ing to  go  up  there  on  the  corner  of  La  Tijera  and 
Sepulveda.  There  was  the  Westchester  Food  Mar- 
ket. They  were  building  a  big,  supposed  to  be  on  the 
order  of  the  Famiers  Market,  at  the  southwest  cor- 
ner of  Will  Rogers  and  Sepulveda. 

Then  there  was  a  gas  station  down  at  the  far  end 
of  [1328]  the  business  area. 

I  believe  that's  all  the  business  property  there 
was  at  that  time. 

Q.  (By  Mr.  Corinblit)  :  This  time  you  are  talk- 
ing about,  Mr.  Schreiber,  is  1947,  1946  and  1947, 
when  you  were  investigating,  is  that  right  ? 

A.     The  end  of  1946  and  1947,  yes. 

Q.  Now,  I  take  it  you  made  some  inquiry  as  to 
what  the  prospects  were  for  other  businesses  com- 
ing into  the  area,  is  that  right,  that  is,  what  the 
plans  were  ? 

A.  Yes.  I  went  down  and  noticed  all  the  fac- 
tories down  at  Century  Boulevard,  from  there  north 
and  from  there  south.  I  knew  if  those  factories  were 
there,  there  was  a  lot  of  people  working  there,  and 
if  they  were  working  there,  they  lived  near  these 
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factories.  They  would  all  be  future  patrons  of  a 

theatre. 

Q.  Finally  there  came  a  time,  did  there  not, 
when  you  purchased  the  land  upon  which  the  Para- 
dise Theatre  is  built,  is  that  correct  1 

A.     That's  right. 

Q.  Now,  after  you  bought  the  land — who  was  the 
seller  of  that  land? 

A.  I  bought  the  corner — there  was  two  pieces. 
The  corner,  I  believe,  was  a  100  foot  parcel,  and  the 
next  was  50  feet.  That  150  foot  parcel  I  bought 
from  Mr.  Worthington,  [1329]  who  represented  the 
Ayers  people,  and  I  believe  the  property  belonged 
to  an  oil  company  and  the  Frank  Ayers.  I  think  it 
was  the  Superior  Oil  and  the  Frank  Ayers  people. 
I  think  they  owned  the  property  together. 

Q.  Was  Los  Angeles  Extension  Company  con- 
nected with  that?  A.     That's  right. 

The  Court:  When  was  it  your  purchased  this 
property  ? 

The  Witness :  I  made  a  deposit  the  early  part  of 
1947. 

The  Court:  Do  you  remember  the  date  of  the 
deed? 

The  Witness:  The  deed,  I  believe,  is  September 
1947. 

Q.  (By  Mr.  Corinblit) :  Now,  subsequently, 
after  you  acquired  the  150  feet  on  which  the  Para- 
dise is  built,  did  you  also  acquire  some  property  ad- 
joining that  Paradise  property? 
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A.  I  did.  After  I  made  arrangements  to  buy  the 
150  feet,  there  was  another  j)iece  of  property  next 
door,  south  of  this  150  feet,  of  100  feet  that  was 
owned  by  a  Mr.  Dizik  and  his  brother-in-law,  and 
when  I  got  back  to  Detroit,  I  believe  I  called  or 
wrote  Mr.  Norman  Scheinman,  that  was  the  judge's 
brother.  I  either  wrote  him  or  called  him  to  contact 
Mr.  Worthington  and  make  arrangements  to  buy 
the  next  100  feet,  because  I  felt  that  if  we  built  this 
beautiful  theatre  I  had  in  mind  we  would  build,  that 
would  increase  the  value  of  the  [1330]  property 
next  to  that,  and  I  thought  by  our  efforts  in  build- 
ing a  beautiful  theatre,  if  it  would  increase  the 
value  of  the  lot  next  to  it,  it  would  be  good  business 
to  buy  the  lot  next  to  it,  so  we  bought  the  100  feet. 

I  remember  next  to  that  100  feet  there  was  a  real 
estate  office  and — I  think  it  was — no,  there  was  two 
small  buildings.  One  was  a  real  estate  of&ce  owned 
by  McCarthy  Realty  Company,  and  the  other  store 
that  was  in  that  building  was  vacant.  It  was  a  small 
store.  So  there  was  just  this  100  feet  available  next 
to  our  property.  On  the  other  side  of  this  real  estate 
office,  there  was  a  vacant  lot  and  then  the  Foster 
Freeze  Ice  Cream  place  and  a  gas  station,  and  that 
took  to  the  end  of  the  business  section  of  West- 
chester. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  we 
are  about  to  take  another  recess.  Again  it  is  my  duty 
to  admonish  you  you  are  not  to  discuss  this  case 
with  anyone,  you  are  not  to  allow  anyone  to  discuss 
it  with  you,  and  you  are  not  to  formulate  or  express 
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any  opinion  as  to  the  rights  of  the  parties  until  this 

case  has  been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until  15 
minutes  after  3:00. 

(Recess.)  [1331] 

The  Court :  Do  you  stipulate  the  jury  are  present 
and  in  the  jury  box? 

Mr.  Corinblit:    So  stipulated. 

Mr.  Johnston :    Yes,  your  Honor. 

Mr.  Corinblit:    You  may  proceed. 

Q.  (By  Mr,  Corinblit) :  Mr.  Schreiber,  I  think 
at  this  point  perhaps — well,  I  will  go  on. 

After  you  furnished  the — strike  that.  After  you 
purchased  the  property  where  the  Paradise  Theatre 
Building  now  stands,  did  you  thereafter  discuss  the 
matter  of  purchasing — did  you  discuss  the  matter  of 
erecting  a  theatre  with  an  architect  ?  Did  you  get  an 
architect  to  draw  plans  for  you? 

A.  Yes.  When  I  went  back  to  Detroit  I  spoke  to 
Mr.  Rogvoy  (phonetic),  an  architect  in  Detroit,  who 
did  theatre  remodeling  and  built  several  theatres  in 
Detroit ;  whether  he  would  make  a  trip  to  Los  Ange- 
les and  look  over  this  area  and  let  me  know  whether 
he  would  be  able  to  do  the  plans  and  design  the 
building  and  make  arrangements  to  build  the  thea- 
tre for  me. 

The  Court:  Mr.  Corinblit,  there  is  no  dispute  in 
this  case  that  Mr.  Schreiber  bought  a  location  for  a 
theatre.  There  is  no  dispute  that  he  built  the  thea- 
tre. 
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I  don't  presume  there  is  any  dispute  that  it  is  a 
beautiful  theatre.  [1332] 

Mr.  Mitchell:    Right. 

The  Court:  Now,  why  not  proceed?  Why  go  into 
all  these  details  ?  It  has  nothing  to  do  with  this  case 
except  that  the  theatre  was  beautiful. 

This  is  a  question  dealing  with  the  distributors. 
It  is  not  a  question  dealing  with  who  the  architect 
was  or  how  much  the  theatre  cost. 

Mr.  Corinblit :  Well,  your  Honor,  in  that  regard 
perhaps  I  am  wrong  in  interpreting  the  kind  of 
stipulation  that  we  are  all  willing  to  enter  into — 
that  is,  we  think  the  Paradise  Theatre  is  a  beautiful 
theatre.  We  think  it  has  all  the  finest  available 
equipment,  furnishings.  We  think  it  was  a  beautiful 
theatre  in  which  to  see  a  picture.  It  had  everything 
that  you  had  to  have  for  that  purpose. 

If  we  can  get  a  stipulation  to  that,  then  I  don't 
have  a  minute's  hesitation  in  going  on. 

The  Court:  Won't  you  stipulate  it  is  as  good  a 
theatre  as  the  Loyola,  as  nice  a  theatre  as  the  Loy- 
ola. 

Mr.  Mitchell :  All  I  know  is — I  have  never  been 
in  the  Loyola.  I  have  never  been  in  the  Paradise. 
All  I  know  is  what  the  witnesses  said  and  what  Mr. 
Corinblit  said  about  the  theatre  is  all  true,  it  is  a 
beautiful  theatre,  properly  equipped  and  I  can't 
compare  it  with  the  Loyola  because  I  don't  know, 
but  it  is  a  beautiful  theatre  and  properly  equipped. 

Mr.  Corinblit:  Does  that  go  for  you,  Mr.  John- 
ston? [1333] 
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Mr.  Johnston:    It  certainly  does. 

Mr.  Corinblit:    All  right. 

Q.  (By  Mr.  Corinblit)  :  Now,  there  are  a  couple 
of  things,  because  of  some  discussion  that  we  had 
from  Mr.  Pirosh  about  some  things  about  the  Chi- 
nese Theatre.  There  is  only  one  small  element  of 
the  Paradise  Theatre  I  would  like  to  have  Mr. 
Schreiber  tell  us  about  in  the  light  of  that  stipula- 
tion, and  that  is,  you  have  in  the  Paradise  Theatre, 
don't  you,  Mr.  Schreiber,  something  that  you  call 
"Academy  Award  Board,"  is  that  right,  some  spe- 
cial kind  of  arrangement  there  that  people  are  sup- 
posed to  see. 

Will  you  describe  that  for  the  jury  very  briefly, 
because  it  is  not  directly  in  point? 

The  Witness:    Is  that  all  right? 

The  Court:    Go  ahead. 

The  Witness:  We  have  in  our  theatre  what  we 
call  the  "Academy  Award  Display"  that  we  went  to 
quite  a  big  expense  and  time  in  assembling  and  in- 
stalling on  the  rear  wall  of  our  theatre,  Avhich 
shows,  since  the  beginning  of  the  Academy  Awards 
in  1927,  all  the  pictures  each  year  that  received  the 
Academy  Award;  the  male  star  that  received  the 
Oscar  for  best  acting ;  the  female  star  that  received 
the  Oscar  for  the  best  actress  for  that  year,  the  best 
director,  the  best  picture,  and  other  highlights  of 
the  Academy  Awards  from  1927  up  to  1955.  [1334] 

We  keep  that  display  up  to  date.  And  in  addition, 
the  awards  that  were  given  to  the  other  people  by 
the  Academy  Award  Society  for  the  best  black  and 
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white,  the  best  color,  and  the  best  two-reeler  and 

best  newsreel,  best  documentary,  et  cetera. 

We  have  a  separate  display  of  that  giving  those 
people  the  honors  that  they  deserve,  plus  in  our 
entrance  court  we  have  in  our  flagstone  entrance  a 
bronze  plaque  for  each  year  starting  with  the  49th 
year  when  we  opened,  cemented  in  the  flagstone 
with  a  bronze  plaque  giving  the  name  of  the  same 
male  star,  female  star  and  the  name  of  the  picture 
that  won  the  Academy  Award.  And  each  year  we 
put  in  that  flagstone  entrance  court  this  bronze 
plaque  which  would  be  similar  to  what  Mr.  Pirosh 
or  Mr.  Zabel  said  about  what  they  have  at  the 
Grauman's  Chinese  insofar  as  footprints  or  finger- 
prints or  shoeprints  in  front  of  the  Chinese  Thea- 
tre. We  have  ours  in  bronze  plaques.  [1335] 

Q.  Mr.  Schreiber,  I  will  show  you  an  exhibit 
which  has  been  marked  Plaintiff's  Exhibit  45-D-l 
and  ask  you  if  you  mil  identify  this  photograph. 

Mr.  Mitchell:    Isn't  that  a  drawing? 

Mr.  Corinblit:    Yes. 

Q.  If  you  Avill  identify  this  drawing  and  state 
who  made  it  and  at  what  time. 

A.  This  drawing  was  prepared  by  Arthur  Froeh- 
lich  in  association  with  Mr.  Ted  Rogvoy  from  De- 
troit. I  believe  the  first  one  Ted  Eogvoy  drew  was 
a  suggestion,  and  from  that  suggestion  Mr.  Froeh- 
lich  made  his  drawing. 

Q.    That  was  approximately  when? 

A.     That  was  in  1948. 

Q.    Without  again  going  into  detail,  I  show  you 
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a  group  of  documents  which  have  not  been  marked 
heretofore,  but  they  have  been  shown  to  counsel,  a 
group  of  photographs,  and  ask  you  if  you  can  iden- 
tify these  photographs  as  being  photographs  of  the 
interior  of  the  Paradise  Theatre  and  the  exterior. 

A.     This  first  photograph  is 

Q.  You  needn't  describe  them  all,  Mr.  Schreiber. 
Just  examine  them  to  state  if  they  are  photographs 
of  the  Paradise  Theatre. 

A.  Yes,  this  is  one  and  this  is  a  photograph,  and 
this  is  the  interior.  This  is  our  Academy  Award  dis- 
play. This  is  [1336]  a  close-up  of  six  years  of  dis- 
play. This  is  our  candy  stand.  This  is  our  foyer. 
This  is  our  lobby.  This  is  the  lobby  and  foyer  com- 
bination. These  are  all  duplicates,  with  the  excep- 
tion of  this  one,  which  is  a  close-up  of  several  other 
years  of  Academy  Awards. 

Mr.  Corinblit:     We  will  first  offer  in  evidence,  j 
your  Honor,  the  group  of  photographs  which  we 
will  have  marked  for  identification.  M 

Mr.  Mitchell:  We  don't  have  any  objection  to  the 
pictures. 

Mr.  Johnston :  But  there  are  some  statements  at- 
tached to  the  photographs  which  we  think  should  be 
removed.  I  have  no  objection  to  the  photographs. 

Mr.  Mitchell:  I  have  no  objection  to  the  photo- 
graphs either,  but  the  other  should  be  removed. 

Mr.  Johnston :    Just  take  off  the  statements. 

The  Court :  The  photographs  may  be  admitted  in 
evidence. 

The  Clerk:    45-D-2. 
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(The  exhibit  referred  to  was  received  in  evi- 
dence    and     marked     as     Plaintiff's     Exhibit 
45-D-2.) 
Mr.  Corinblit:    I  would  like  to  offer  in  evidence 
45-D-l,  which  is  the  drawing. 

Mr.  Mitchell:  Let  me  see  the  drawing  just  a 
minute. 

The  Court:  What  difference  does  it  make?  You 
have  [1337]  got  pictures  of  the  theatre.  What  dif- 
ference does  it  make  ? 

Mr.  Mitchell :  I  think  the  drawing  is  in  the  super 
style,  your  Honor.  Perhaps  it  would  be  better  to 
have  just  the  photographs. 

The  Court:    I  think  the  photographs  are  ample. 
Mr.  Corinblit :    We  will  withdraw  the  offer,  your 
Honor. 

Q.  Now,  Mr.  Schreiber,  just  to  wrap  this  point 
up  so  that  we  can  have  it  established,  can  you  state 
for  the  jury  the  total  cost  of  the  building  and  the 
total  cost  of  the  equipment  and  the  total  cost  to  the 
corporation  of  the  land?  Give  us  those  figures, 
please. 
,  Mr.  Johnston:  Your  Honor,  we  will  object  to 
.  that  as  being  outside  the  issues  involved  in  this  law- 
\  suit.  We  have  entered  into  an  agreement  on  the 
:  physical  structure. 

!        The  Court:    Overruled.  He  can  answer  the  ques- 
y    tion  faster  than  you  can  argue  about  it. 
'        The  Witness:    The  corporation  paid  $122,400  for 
i    the  land  that  the  theatre  is  situated  on.  We  paid  ap- 
'    proximately,  the  corporation  paid  to  the  contractor 
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approximately   $245,000   or   $250,000   to   build   the 
building,  and  we  put  in,  in  seats,  carpets,  the  finest 
RCA  sound  equipment 

Q.  (By  Mr.  Corinblit) :  Just  the  figures,  Mr. 
Schreiber. 

A.  Approximately  $75,000.  That  would  total 
around  $450,000,  I  believe.  [1338] 

Q.  Incidentally,  with  respect  to  that  land  cost, 
the  land  cost  to  the  corporation  was  an  increased 
land  cost.  It  isn't  what  you  paid  for  it,  is  it,  indi- 
vidually ? 

A.  I  paid  less  than  that,  but  the  value  of  the 
land  was  given  to  me  by  the  Ayers  Company,  and  I 
put  it  in  for  what  the  Ayers  Company  said  it  was 
worth,  because  in  order  to  get  the  mortgage,  we  had 
to  state  what  the  land  cost  was  or  the  value  of  the 
land. 

Q.  The  pictures  show  the  theatre  already  built, 
but  there  are  some  intervening  events,  Mr.  Schrei- 
ber, we  have  got  to  go  into. 

After  you  had  acquired  an  architect,  after  you 
had  plans  and  so  forth,  did  you  discuss  the  matter 
of  the  Paradise  Theatre  and  the  matter  of  pictures 
with  Mr.  Joseph  Schenck  ?  Did  you  have  such  a  dis- 
cussion ? 

A.    Mr.  Joe  Schenck? 

Q.    Yes.  A.     I  did. 

Q.  Will  you  state  when  that  discussion  took 
place?  A.    March  15,  1949. 

Q.  All  right.  Would  you  tell  us  what  was  said  in 
that  conversation? 
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Mr.  Johnston:  I  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant,  immaterial,  hearsay. 

The  Court:  Let's  lay  a  foundation,  where  the 
conversation  [1339]  took  place,  who  was  present. 

Mr.  Corinblit:    Yes,  sir. 

The  Court:  And  what  connections,  if  any,  Mr. 
I  Schenck  had  with  any  of  the  defendants  at  that  par- 
ticular time. 

Mr.  Corinblit :  All  right,  your  Honor.  I  think  we 
have  a  pretty  complete  record  on  that  from  the 
^vitnesses. 

The  Court :  That  may  be  perfectly  true,  but  let's 
tell  the  jury.  Let's  not  hide  it  from  the  jury. 

Mr.  Corinblit :    Very  well. 

Q.  Mr.  Schreiber,  will  you  state  when  the  con- 
versation took  place? 

A.  The  conversation  took  place  on  March  15, 
1949,  somewheres  around  1:30,  2:00  o'clock  in  the 
afternoon,  at  Mr.  Schenck 's  office  in  Twentieth 
Century-Fox  Studios  on  Pico  Boulevard  in  Los  An- 
geles. The  appointment  was  arranged  for  by  Mr. 
Epstein,  who  was  an  employee  of  the  Fox  West 
Coast  Theatres.  He  made  the  appointment  for  me  to 
meet  with  Mr.  Schenck. 

Q.  Turning  to  Mr.  Joseph  Schenck,  at  that  time 
what  connection  did  he  have  with  Twentieth 
Century-Fox  ? 

A.  I  understood  Mr.  Schenck  to  be  in  full 
charge  of  the  Fox  Studios,  Twentieth  Century-Fox 
Studios,  and  he  also,  I  understood,  at  that  time  was 
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president  and  one  of  the  big  men  of  United  Artists 

Theatres  Circuit.  [1340] 

Q.  United  Artists  Theatres  Circuit,  as  has  been 
testified  to  in  this  case,  was  a  corporation  which  in 
1949  had  joint  interests  with  Fox  in  the  Egyptian 
Theatre  on  Hollywood  Boulevard,  the  United  Art- 
ists Theatre  downtown,  the  Ritz  Theatre  on  Wil- 
shire  Boulevard,  is  that  correct? 

A.  I  understood  he  was  the  head  of  the  United 
Artists,  and  they  had  a  big  chain  of  theatres. 

Q.  Now,  in  addition  to  Mr.  Epstein,  an  employee 
of  Fox  West  Coast,  and  Mr.  Schenck,  who  else  was 
present  at  that  meeting  with  Mr.  Schenck  on  March 
15,  1949? 

A.  Mr.  Pat  Di  Cicco,  who  was  supposed  to  be, 
or  I  understood  to  be  the  general  manager  of  the 
United  Artists  Theatres  Circuit  in  the  Los  Angeles 
area,  or  over  the  whole  United  States  or  the  whole 
state  of  California  circuit.  He  was  the  No.  1  man 
under  Mr.  Schenck  and  under  George  Skouras  of 
United  Artists  Theatres  Circuit.  [1341] 

Q.  All  right.  Now,  will  you  tell  me  what  was  said 
by  you  and  what  was  said  by  Mr.  Schenck  ? 

Mr.  Johnston:  I  am  going  to  object  to  that  as 
being  immaterial  to  the  issues  involved  in  this  law- 
suit. And  I  think  a  voir  dire  examination  of  Mr. 
Schreiber  on  this  subject  should  be  conducted  out- 
side of  the  presence  of  the  jury. 

The  Court:  Now,  give  me  your  reasons  why  you 
think  it  doesn't  apply  to  this  case. 

Mr.  Johnston:    Your  Honor,  stated  simply,  it  is 
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this.  Mr.  Schenek  was  acting  on  that  occasion  on 

behalf  of  United  Artists  Theatres  Circuit. 

The  Court:  I  don't  know.  He  was  also  connected 
with  Fox,  was  he  not? 

Mr.  Johnston:  He  had  a  connection  with  Pox. 
I  don't  deny  that  in  any  respect  whatsoever,  but  he 
was  not  acting  for  Fox  and  Mr.  Schreiber 's  testi- 
mony in  his  deposition  in  this  case  shows  clearly 
that  Mr.  Schenek  was  acting  for  United  Artists 
Theatres  Circuit  and  not  for  Fox. 

And  in  that  connection  I  would  like  to  refer  the 
court  to  a  memorandum  that  has  been  filed  by  the 
defendants 

The  Court:    I  have  read  all  your  memorandums. 

Mr.  Johnston :  And  there  is  in  that  memorandum 
a  clear  indication  of  Mr.  Schenek  sole  capacity  at 
that  meeting  and  that  indication  is  that  it  was  on 
behalf  of  United  Artists  [1342]  Theatres  Circuit. 
For  that  reason  I  say  that  the  conversation  with 
him  is  immaterial.  It  is  incompetent.  It  has  no  bear- 
ing on  the  issues  of  this  case  and  does  not  tend  to 
prove  or  disprove  any  of  the  issues  involved  herein. 

The  Court:  Mr.  Mitchell,  do  you  have  an  ob- 
jection? 

Mr.  Mitchell :  So  far  as  the  defendants  I  repre- 
sent, of  course,  Mr.  Schenek  has  nothing  to  do  with 
Warners  or  Loew's  or  Universal  or  Paramount,  and 
as  to  them  it  is  hearsay.  And  since  it  occurred  prior 
to  the  time  alleged  in  the  complaint  that  this  con- 
spiracy took  place,  they  can't  be  involved  as  co- 
conspirators, and  in  matters  that  are  not  alleged  to 
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have  taken  place  until  1950,  September  17,  1950, 

so  it  is  incompetent  as  to  them  and  also  immaterial. 

The  Court :  United  Artists  is  a  defendant  in  this 
case*? 

Mr.  Mitchell :  No,  sir.  You  dismissed  United  Art- 
ists and  that  isn't  United  Artists  Theatres  Circuit. 

Mr.  Johnston :    It  is  a  different  company. 

Mr.  Mitchell :  You  see,  there  are  two  United  Art- 
ists, as  your  Honor  remembers.  There  is  a  United 
Artists  Distributing  Company  which  distributes 
film  for  independents  or  did,  various  independent 
units  of  producers  who  would  produce  a  picture  and 
then  United  Artists  would  distribute  it,  just  like 
Paramount  distributes  its  own  pictures  and  Loew's 
distributes  its  own  pictures  and  so  on.  And  then 
also  there  is  another  company  called  United  Artists 
Theatres  [1343]  Circuit.  There  is  no  connection. 
They  both  have  the  same  name  *' United  Artists"  in 
it,  but  there  is  no  connection  and  that  company 
owned  theatres, — the  ones  that  Mr.  Corinblit  men- 
tioned and  various  others  including  United  Artists 
Theatre  in  Inglewood  and  those  theatres  at  the  time 
prior  to  this  conspiracy  were  operated  by  Fox 
West  Coast,  which  operation  terminated,  so  the  evi- 
dence is  hearsay  in  the  neighborhood  of  the  first  of 
1950,  so  that  United  Artists  Distributing  Company 
was  dismissed  out  of  this  case  and  is  not  a  party. 

United  Artists  Theatres  Circuit  never  was  a  party 
and  it  is  not  alleged  to  be  a  party  to  any  conspiracy. 
So,  as  to  my  defendants  I  think  it  is  incompetent, 
irrelevant  and  immaterial. 
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The  Court:    Is  there  any  other  objection? 

Mr.  Johnston:  Your  Honor,  I  should  like,  if  I 
may,  to  call  the  attention  of  the  court  to  the  deposi- 
tion of  Max  Schreiber,  Mr.  Alex  Schreiber's  son, 
who  was  allegedly  present  at  the  time  of  this  meet- 
ing, and  who  is  also  an  officer  of  the  plaintiff  corpo- 
ration, with  respect  to  the  capacity  in  Avhich  Mr. 
Schenck  was  acting  at  the  time.  If  I  may  hand  this 
up  to  the  court 

The  Court:    No,  I  don't  care  to  see  it. 

Mr.  Johnston:  Or  I  will  read  it,  if  it  makes  no 
diiferenee. 

The  Court:    I  don't  care  for  you  to  read  it. 

Ladies  and  gentlemen  of  the  jury,  we  are  coming 
to  a  question  that  may  be  difficult  to  determine,  and 
that  is  whether  it  is  a  question  of  fact  or  a  question 
of  law. 

If  it  is  a  question  of  law  you  have  no  concern 
with  it  at  all.  If  it  is  a  question  of  fact,  it  is  your 
duty  to  determine  the  facts.  It  is  not  the  court's 
duty  to  determine  the  facts. 

A  contention  has  arisen  now  that  Mr.  Schenck  in 
making  these  statements,  was  speaking  only  as  a 
representative  of  United  Artists  Theatres  Circuit 
and  wasn't  speaking  as  a  representative  of  Fox. 

I  think  that  is  a  question  of  fact  for  you  to  deter- 
mine and  not  for  this  court  to  determine  whether  or 
not  statements  he  made  were  applicable  to  Fox. 

Now,  there  is  a  general  rule  known  to  those  fa- 
miliar with  the  law  as  the  "hearsay  rule."  The  hear- 
say rule  is  this.    A  party  cannot  testify  to  a  conver- 
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sation  that  took  place  unless  the  other  parties  were 

present.  Otherwise,  that  would  be  hearsay. 

Now,  Mr.  Schenck,  if  he  speaks  for  Fox  it  is 
hearsay  probably  so  far  as  the  other  defendants  are 
concerned,  ordinarily.  In  other  words,  Mr.  Schenck 
might  be  able  to  make  statements  that  are  very  det- 
rimental to  Fox^  but  those  same  statements  might 
not  be  attributable  to  Warner  Bros,  or  applicable 
to  Warner  Bros,  or  Paramount  because  they  would 
[1345]  be  hearsay  as  to  Warner  Bros,  and  Para- 
mount. 

Now,  there  is  one  exception  to  this  rule.  You 
know  in  law  we  have  a  rule  and  then  we  have  a  mul- 
titude of  exceptions  and  the  exceptions  many  times 
are  much  bigger  than  the  rule  itself. 

So,  here  is  the  exception.  If  there  is  a  conspiracy, 
if  there  is  a  conspiracy  and  Fox  is  a  part  of  that 
conspiracy,  then  the  statements  of  one  conspirator 
may  be  held  as  against  all  the  conspirators.  That  is 
an  exception  to  the  hearsay  rule. 

Now,  the  main  thing  that  you  are  going  to  deter- 
mine in  this  case  is,  was  there  a  conspiracy  ? 

Now,  if  I  felt  that  the  statements  made  by  Mr. 
Schenck  were  attributable  to  Fox  and  I  were  to 
rule  out  those  statements,  then  I  would  in  effect  be 
ruling  there  was  no  conspiracy.  Or  if  I  allowed 
them  in  I  might  be  ruling  that  there  was  a  con- 
spiracy, but  I  am  not  going  to  base  my  ruling  upon 
the  question  whether  there  was  or  was  not  a  con- 
spiracy because  that  is  a  question  of  fact  for  you  to 
consider  and  to  determine. 
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Now,  if  you  determine  that  there  was  a  conspiracy 
and  that  the  Fox  West  Coast  or  Fox  was  a  part  of 
that  conspiracy,  then  the  statements  of  Mr.  Schenck 
can  be  applied  to  all  the  conspirators. 

If  you  determine  there  is  no  conspiracy,  then,  of 
course,  [1346]  anything  that  Mr.  Schenck  said  could 
not  be  applied  to  any  of  the  other  defendants. 

This  is  a  technical  point  of  law  but  I  think  it  is  a 
question  of  fact  for  you  to  determine  and  not  a 
question  for  the  court.  It  is  not  a  question  of  law. 
And  whether  or  not  Mr.  Schenck  represents  in  mak- 
ing these  statements  Fox,  or  was  representing  Fox 
or  United  Artists  is  something  for  you  to  determine. 
It  is  a  question  of  fact,  and  you  are  to  determine 
that  from  all  the  evidence  that  is  introduced  in  this 
case. 

So  far  we  don't  know.  Depositions  have  been 
taken.  Those  depositions  are  not  before  you  at  this 
time.  They  haven't  been  read  to  you. 

We  have  the  statements  of  counsel  that  Mr. 
Schenck  was  only  speaking  for  United  Artists  The- 
atres Circuit,  but  that  is  not  evidence. 

So,  on  the  basis  of  the  record  at  this  time,  I  am 
going  to  overrule  the  objection. 

Mr.  Mitchell :  Your  Honor,  would  you  be  willing 
to  state  to  the  jury  an  undisputed  fact  with  respect 
to  the  fact  that  United  Artists  is  a  distributor  of 
motion  pictures  and  United  Artists  Theatres  Circuit 
is  an  exhibitor? 

I  think  that  is  undisputed. 

The  Court :    Yes,  that  is  correct,  and  neither  one 
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of  those  parties  are  defendants  in  this  particular 
case.  But  [1347]  there  may  be  parties  who  are  not 
defendants  who  were  also  a  part  of  the  conspiracy. 

Now,  I  don't  know  whether  they  were  or  not,  but 
the  fact  that  they  are  not  a  party  defendant  does 
not  rule  out  that  there  was  a  conspiracy  or  if  there 
was  a  conspiracy,  that  they  were  parties  to  it. 

So,  remember  that  the  main  issue  in  this  case — 
and  don't  you  take  your  eye  off  the  ball,  you  must 
follow  the  main  issue  in  this  case  and  that  is  was 
there  a  conspiracy,  and  if  you  determine  there  is  no 
conspiracy  the  case  is  over  with.  And  you  can't  pro- 
ceed with  the  case  and  determine  any  of  the  other 
issues  until  you  determine  that  there  was  a  con- 
spiracy and  you  can't  determine  that  until  you 
hear  all  of  the  testimony. 

Mr.  Mitchell:  I  think  it  would  also  be  agreed 
that  there  was  no  connection  and  there  is  no  con- 
nection between  United  Artists  and  United  Artists 
Theatres  Circuit. 

Mr.  Corinblit :    Yes,  we  will  agree  to  that. 

The  Court:  That  is  agreed  to  and  that  is  under- 
stood. 

Mr.  Corinblit :    All  right. 

Q.  Mr.  Schreiber,  will  you  tell  us  what  took 
place,  what  you  said  and  what  Mr.  Schenck  said 
and  what  the  other  parties  said  in  this  meeting  with 
Mr.  Schenck  at  the  Twentieth  Century-Fox  Studios 
and  in  the  offices  of  Mr.  Schenck  on  [1348]  March 
15,  1949? 

Mr.  Mitchell:    Now,  your  Honor,  may  our  objec- 
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tion  be  deemed  to  go  to  all  of  this  line  of  testimony? 

The  Court:  You  may  have  a  running  objection. 
It  is  the  same  objection  and  the  ruling  is  the  same. 

Mr.  Mitchell:     Thank  you. 

The  Witness:  This  meeting  was  arranged  by 
Irving  Ei:)stein.  He  called  me  at  my  home,  I  believe, 
and  told  me  that  he  had  this  appointment  with  Mr. 
Joseph  Schenck  at  the  Twentieth  Century-Fox  Stu- 
dio on  Pico  Boulevard  at  about  1 :30  or  2 :00  o  'clock 
in  the  afternoon  of  March  15th. 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  will  you 
stop  right  there  and  identify  again  who  Mr.  Ep- 
stein is?  Is  he  an  employee  of — who  is  he  an  em- 
ployee of  ?  A.    Fox  West  Coast  Theatres. 

Q.     Go  ahead. 

A.  And  Mr.  Epstein  asked  me  to  come  to  that 
meeting  to  discuss  the  purchase  of  a  half  interest  in 
our  Paradise  Theatre  by  Mr.  Schenck. 

Mr.  Schenck  wanted  to  purchase  a  half  interest  in 
our  Paradise  Theatre.  Now,  this  was  before  we  are 
built.  This  was  March  15,  1949.  We  did  not  start 
construction  of  our  theatre  until  October  7,  1949. 

I  went  to  Mr.  Schenck 's — I  went  to  the  Fox  Stu- 
dios on  Pico  Boulevard  with  my  son  and  we  met 
there  Mr.  Epstein  [1349]  from  Fox  West  Coast 
Theatres,  Mr.  Pat  Di  Cicco,  who  was  general  man- 
ager, I  understand,  for  the  United  Artists  Theatres 
Circuit,  and  Mr.  Joe  Schenck,  whom  the  entire  in- 
dustry knew  was  connected  with  Fox  and  United 
Artists  Theatres  Circuit.  That  was  known  all  over 
the  United  States  because  Mr.  Schenck,  when  I  was 
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told  about  him,  was  described  to  me  as  one  of  the 
ten  biggest  men  in  the  motion  picture  industry  and 
in  my  opinion  he  was  maybe  one  of  the  top  five. 

The  Court:  We  are  not  asking  you  for  your 
opinion.  We  are  not  asking  you  what  you  were  told. 
Just  keep  to  the  conversation  now. 

Q.  (By  Mr.  Corinblit) :  Just  state  the  conver- 
sation, Mr.  Schreiber. 

A.  We  met  in  Mr.  Schenck's  office  and  I  had 
with  me  the  photograph,  one  of  the  photographs  of 
the  front  of  the  theatre  building  with  the  bowling 
alley  that  was  combined.  We  never  mentioned  it 
here,  but  we  had  a  bowling  alley  layout  with  the 
theatre  in  the  building. 

I  laid  the  plans  down  after  the  proper  introduc- 
tion to  Mr.  Schenck  by  Irv  Epstein  of  Fox  West 
Coast  Theatres,  I  laid  the  plans  down  on  Mr. 
Schenck's  desk  and  showed  him  a  photograph  of  the 
theatre  we  planned  to  build. 

I  told  him  Irving  Epstein  from  the  Fox  West 
Coast  Theatres  Circuit  asked  me  to  come,  because 
he  requested  me  to  come  there  because  they  were  in- 
terested in  the  theatre  and  wanted  to  buy  a  50  per 
cent  interest  with-^us. 

Q.  Mr.  Epstein  had  told  you  Mr.  Schenck 
wanted  to  discuss  the  matter  with  you? 

A.    Yes.  They  sent  for  me. 

Q.    All  right. 

A.  Way  before  March  15th,  Mr.  Epstein  had 
suggested  a  meeting. 

Q.     Just  go  on  with  the  meeting  of  March  15th. 
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A.  So  when  we  met  in  the  office,  he  looked  the 
plan  over  and  he  commented  that  it  looked  like  it 
would  be  a  beautiful  theatre. 

Q.    Who  was  this  that  commented? 

A.  Mr.  Schenck,  and  Mr.  Irv  Epstein  and  Mr. 
Pat  Di  Cicco  both  were  pointing  out  all  the  fine  fea- 
tures of  the  plan,  which  they  had  seen  before  this 
meeting,  and  they  told  Mr.  Schenck  what  they 
thought  of  the  neighborhood,  and  Mr.  Schenck  said 
he  knew  of  the  neighborhood,  knew  it  very  well,  and 
it  would  make  a  good  theatre  operation. 

Then  we  talked— I  said  to  Mr.  Schenck,  ''Well, 
I  am  told  that  we  will  have  first  run  Metro  pictures 
in  that  theatre,  because  the  Loyola  Theatre,  the 
Fox  Theatre,  was  rimning  first  run  from  all  the 
distributors,  they  were  running  first  run  pictures, 
and  on  that  basis  the  Fox  theatre  people  have  estab- 
lished Westchester  as " 

The  Court:  Is  that  what  you  told  Mr.  Schenck 
or  is  that  a  conclusion? 

The  Witness :    I  told  that  to  Mr.  Schenck. 

The  Court:  You  tell  us  just  what  you  told  Mr. 
Schenck  and  don't  tell  us  any  conclusions. 

The  Witness:  I  told  Mr.  Schenck  all  the  film 
companies  were  serving  the  Westchester  area  first 
run  pictures,  and  I  saw  no  reason  why  the  Paradise 
shouldn't  have  first  run  Los  Angeles  pictures  also. 

And  Mr.  Schenck  told  me  that  he  would  put  in 
Metro  product  first  run  in  the  Paradise  Theatre 
and  I  should  not  worry  about  first  run  pictures,  that 
would  be  his  job  and  his  organization  would  put 
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first  run  pictures  in  that  theatre,  and  for  me  not  to 
worry  about  it  and  for  me  not  worry  about  financ- 
ing or  equipment  or  anything,  that  that  is  what  they 
would  do. 

During  the  conversation,  he  threw  the  switch  up 
to  his  inner  office  communication  and  he  called  his 
secretary  in  and  he  asked  her  to  bring  in  the  Loyola 
Theatre  receipts  and  his  girl  brought  that  in,  and  it 
was  in  a  folder  about  the  size  of  what  is  laying  on 
the  desk  there.  He  opened  it  up  and  he  read  off 
eight  or  ten,  maybe  12,  maybe  six  pictures  that  were 
playing  at  the  Loyola  Theatre  first  run  Los  Ange- 
les, with  the  Chinese  Theatre  and  with  the  Los  An- 
geles Downtown  and  with  the  Fox  Wilshire  and 
with  the  Uptown.  He  read  off  the  receipts,  and  he 
said,  "They  do  a  very  big  business,  very  good  busi- 
ness," or  words  to  that  effect,  "in  the  Westchester 
area,  and  it  is  a  good  location  and,  boy,  these  are 
wonderful  receipts." 

He  read  off  the  first  week,  second  week,  and  if 
they  ran  more  than  two  weeks,  he  read  off  the  three 
days  or  four  days  or  five  days  of  the  third  week,  and 
then  he  put  it  down  and  said,  "It's  a  very  good 
area. ' ' 

Then  Mr.  Epstein  said  to  Mr.  Schenck,  "Mr. 
Schenck,  [1353]  I  am  telling  Mr.  Schreiber  not  to 
build  the  bowling  alley,  that  we  should  not  build  the 
bowling  alley."  He  used  the  word  "we"  many  a 
time.  "We  should  not  build  the  bowling  alley  and 
we  should  use  that  lot  for  a  second  run  theatre. 
Then  we  can  run  the  pictures  that  play  first  run  in 
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the  Loyola  and  first  run  in  the  Paradise,  run  the 
two  of  them  together  in  the  second  run  theatre  at  a 
smaller  admission  and  furthermore,"  Mr.  Epstein 
said,  *'If  we  do  this,  Mr.  Schenck,  I  am  sure  Mr. 
Griffith  will  not  build  the  Will  Rogers  Theatre," 
which  was  supposed  to  be  built  directly  across  the 
street  from  us  at  the  corner  of  Will  Rogers  and 
Sepulveda.  That  was  supposed  to  be  an  1800  or 
2,000  seat  first  nm  theatre. 

Mr.  Epstein  said  to  Mr.  Schenck,  ''We  should  not 
build  the  bowling  alley.  Let's  build  our  second  run 
theatre  there  and  that  will  stop  Mr.  Griffith  from 
building  a  theatre." 

And  Mr.  Griffith  did  not  build  his  theatre. 

The  Court :  Now,  that  is  not  part  of  the  conver- 
sation. 

The  Witness:    I  am  sorry. 

The  Court:  You  are  going  outside  the  conversa- 
tion. 

The  Witness :    I  'm  sorry. 

The  Court :    Keep  right  with  the  conversation. 

The  Witness:    I  will.  Then  we  talked  about 

Q.  (By  Mr.  Corinblit) :  Just  a  minute,  Mr. 
Schreiber.  What  did  Mr.  Schenck  say  to  that  state- 
ment by  Mr.  Epstein?  [1354] 

A.  He  told  Mr.  Epstein  and  me,  "We  will  not 
worry  about  a  second  run  theatre  at  this  time.  Let's 
build  the  Paradise  and  we  will  worry  about  the  sec- 
ond run  theatre  later." 

He  said  to  me,  "Yoimg  man,  go  on  your  trip  and 
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when  you  get  back,  Mr.  Epstein  or  Mr.  Di  Cicco 
will  meet  with  you  and  you  will  go  to  your  attorney 
and  you  will  draw  papers  and  then  we  will  proceed 
immediately  with  the  building  of  the  theatre." 

Then  I  said  to  Mr.  Schenck,  "Mr.  Schenck,  before 
I  leave,  there  is  something  that  is  bothering  me." 

He  said,  "What's  that?" 

I  said,  ''Mr.  Epstein  told  me  before  this  meeting 
that  you  had  several  people  with  you  that  were  go- 
ing into  this  deal  and  because  you  had  several  peo- 
ple that  you  had  to  have  a  60  per  cent  interest  in 
the  Paradise  Theatre,  rather  than  a  50  per  cent 
interest.  I  am  a  little  worried  about  being  a  minor- 
ity stockholder." 

He  said,  Mr.  Schenck  said  to  me,  ''Young  man, 
don't  worry  about  being  a  minority  stockholder. 
There  are  laws  in  California  that  protect  minority 
stockholders.  You  have  nothing  to  worry  about.  If 
you  are  thinking  about  excessive  salaries  or  exces- 
sive charges  or  anything,  we  will  have  the  United 
Artists  Theatre  Circuit  book  and  buy  the  pictures. 
They  have  a  set  scale  or  a  set  policy  of,"  I  believe 
he  said  "5  per  cent  or  51/4-"  He  wasn't  sure,  "but 
there  will  be  a  [1355]  set  charge  based  on  how  much 
money  the  theatre  takes  in,  based  on  the  receipts, 
and  that  is  what  you  will  be  charged  for  and  no 
more." 

I  said  I  felt  a  little  different  about  that,  but  that 
is  something  I  assumed  our  attorneys  would 
straighten  out  when  we  had  our  meeting. 

He  again  said  to  me,  "Young  man,  go  on  your  va- 
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cation  and  we  will  get  together  when  you  get  back 

from  your  trip  to  Honolulu." 

Q.  Mr.  Schreiber,  prior  to  that  meeting  of  March 
15,  1949,  you  had  had  some  conversations  with  Mr. 
Irving  Epstein,  whom  you  described  as  an  employee 
of  Fox  West  Coast,  is  that  right? 

A.     That  is  correct. 

The  Court :    May  I  ask  the  witness  a  question  ? 

Mr.  Corinblit:    Yes,  sir. 

The  Court:  You  said  something  to  Mr.  Schenck 
about  owning  60  per  cent  of  the  interest  in  the  thea- 
tre. How  did  you  get  that  information  ?  From  whom 
did  you  get  that  inf omiation  ? 

The  Witness:  I  got  that  information  from  Mr. 
Epstein. 

The  Court :  What  did  Mr.  Epstein  tell  you  about 
the  percentage  that  Mr.  Schenck  or  his  associates 
wanted  ? 

The  Witness:  On  about  March  14th,  the  evening 
of  [1356]  March  14th  or  the  afternoon  of  March 
14th,  Mr.  Epstein,  when  we  made  the  arrangements 
for  the  appointment  on  March  15th,  said  to  me, 
**Alex,  now  we  are  going  to  meet  Mr.  Schenck  at 
his  office  at  the  Twentieth  Century-Fox  Studios,  and 
I  want  to  tell  you  ahead  of  time,  I  don't  want  you 
to  be  mad,"  he  said,  ''I  don't  want  you  to  be  mad, 
but,  you  know,  we  talked  about  50-50,  but  Mr. 
Schenck  has  several  partners  or  several  people  that 
are  going  in  on  the  deal  with  him  and  Mr.  Schenck 
wants  me  to  tell  you  that  he  wants,  he  needs  or  he 
wants  60  per  cent  of  the  deal." 
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I  said,  ''Well,  Irv,  that  isn't  what  you  told  me  in 
the  previous  meeting.  It  was  supposed  to  be  a  50-50 
deal." 

Mr.  Irving  Epstein  said  to  me,  "Alex,  what  dif- 
ference does  it  make  whether  it  is  60-40  or  50-50? 
Your  40  per  cent  interest  will  earn  you  more  money, 
being  associated  with  Mr.  Schenck,  than  if  you  had 
the  place  100  per  cent  and,  furthermore,  with  the 
tax  bracket  and  the  government  taxes,  how  much  of 
the  extra  10  per  cent  will  you  be  able  to  keep  ?  Take 
my  advice.  Make  a  deal  with  Mr.  Schenck  and  you 
will  have  nothing  to  worry  about.  You  can  continue 
or  you  can  join  a  country  club,  you  can  take  vaca- 
tions, you  can  travel  all  over  the  world.  You  haven't 
got  a  thing  to  worry  about.  I  am  telling  you  to  make 
this  deal  with  Mr.  Schenck." 

I  said,  ''All  right." 

The  Court :  When  was  the  first  meeting  you  had 
in  [1357]  which  there  was  discussion  that  Mr. 
Schenck  was  going  to  take  any  part  of  the  theatre  ? 

The  Witness:  Oh,  I  would  say  several  months 
prior  to  March  15th,  right  after  the  first  of  the  year 
1949. 

The  Court:  Where  did  the  conversation  take 
place  'F 

The  Witness:  The  conversation  took  place  with 
Mr.  Epstein  and  myself  in  Mr.  Epstein's  office  at 
the  Fox  Theatre  offices  on  Vermont  and  Washing- 
ton. They  took  place  in  my  automobile,  possibly  in 
his  automobile,  at  lunch,  and  several  times  we  went 
to  the  restaurant  on  Western  and  Ninth,  the  Nika- 
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bob.  I  never  knew  it,  but  Mr.  Epstein  took  me  there. 
I  never  knew  about  any  Mkabob  Restaurant.  He 
took  me  there. 

The  Court:  What  was  the  first  suggestion  Mr. 
Epstein  made  to  you  relative  to  Mr.  Schenck  taking 
any  percentage  in  the  theatre?  What  did  Mr.  Ep- 
stein say? 

The  Witness:     In  the  first  conversation  he  had 
'  with  me,  he  said,  "Alex,  our " 

Xo,  the  first  conversation  was  Mr.  Sam  Decker 

I  told  me  that  Irving  Epstein  wanted  to  talk  to  me, 

that  he  had  one  of  the  biggest  men  in  the  business 

that  wanted  to  take  a  50  per  cent  interest  in  the 

Paradise  Theatre  and  build  it  with  me  50  per  cent. 

Then  I  made  the  appointment.  I  told  Decker, 
*'A11  right,  I  will  meet  the  man." 

That  was  Irv^ing  Epstein,  and  Irving  and  I  met  in 
[1358]  Mr.  Decker's  office  several  times  in  the  back 
room,  we  met  at  lunch,  we  met  in  the  office,  we  met 
in  the  automobile,  we  met  in  Mr.  Epstein's  office. 
I  am  not  sure  whether  we  met  at  my  home  or  not, 
because  in  1947  I  didn't  have  a  home  here.  I  was 
living  at  the  hotel. 

The  Court:  What  did  Mr.  Epstein  say  about  Mr. 
Schenck  wanting  an  interest  in  the  theatre  ? 

The  Witness:  He  said  he  had  one  of  the  biggest 
men  in  the  theatre  industry  that  wanted  a  50  per 
cent  interest  in  the  Paradise  Theatre  and  would 
build  it  with  me.  At  first  he  didn't  tell  me  Mr. 
Schenck's  name.  He  told  me  later,  because  I  told 
him  before  I  would  commit  myself  to  give  up  50  per 
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cent  interest,  I  had  to  know  who  the  man  was,  and 
when  he   told   me   Mr.    Schenck,   I   just,   literally 
speaking,  fell  over.  [1359] 

Q.  (By  Mr.  Corinblit)  :  Mr.  Schreiber,  I  want  to 
show  you  a  telegram  which  has  been  marked  Plain- 
tiff's Exhibit  45-R-2  for  identification,  and  ask  you 
if  you  received  this  telegram. 

(Handing  document  to  the  witness.) 

A.  That  telegram  I  received  from  Irving  Ep- 
stein regarding  Joe  Schenck 

The  Court:  The  question  is  did  you  receive  it. 
The  answer  is  either  yes  or  no. 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Corinblit) :  And  I  will  show  you  a 
telegram  which  has  been  marked  Plaintiff's  Ex- 
hibit 45-R-5,  dated  April  22,  1949,  and  ask  you  if 
you  received  this  telegram. 

(Handing  document  to  the  witness.) 

The  Court:  Just  answer  the  question  yes  or  no. 

The  Witness:     Yes,  I  did. 

Q.  (By  Mr.  Corinblit)  :  I  will  show  you  a  letter, 
a  copy  of  a  letter  dated  April  29,  1949,  addressed  to 
Mr.  Irving  Epstein.  The  address  here  is  Twentieth 
Century-Fox  Film  Corporation,  Insurance  Depart- 
ment, South  Vermont  at  Washington,  Los  Angeles, 
Cal. 

I  will  ask  you  if  you  sent  that  letter  to  Mr.  Irv- 
ing Epstein.  A.    Yes. 

Mr.  Corinblit :    Your  Honor,  we  will  offer  [1360] 
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in  evidence  Plaintiff's  Exhibits  45-R-2  and  45-R-5 

and  45-R-6. 

Mr.  Mitchell:  Our  objection  goes  to  all  of  this, 
and  Epstein  included.  We  object  to  it  not  only  be- 
cause of  the  conversations  with  Mr.  Schenck,  but  on 
the  same  basis  the  conversations  or  communications 
with  Mr.  Epstein. 

The  Court:  Same  ruling.  The  objection  is  over- 
ruled. They  may  be  received  in  evidence. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  as  Plaintiff's  Exhibits 
Nos.  45-R-2,  45-R-5,  and  45-R-6.) 

Mr.  Johnston:  May  I  add  the  objection  that  there 
has  been  no  foundation  laid  with  respect  to  the  ca- 
pacity in  which  Mr.  Epstein  was  acting  in  this  mat- 
ter. 

The  Court:  Is  there  any  dispute  that  Mr.  Ep- 
stein was  an  employee  of  Fox? 

Mr.  Johnston:  None  whatsoever,  but  he  wasn't 
acting  in  that  capacity.  He  was  acting  as  a  friend 
of  this  gentleman  and  an  acquaintance  of  Mr. 
Schenck,  but  he  wasn't  acting  as  an  employee  of 
Fox. 

The  Court:  Objection  overruled.  That  is  a  ques- 
tion of  fact  for  the  jury. 

Mr.  Johnston:  I  simply  want  to  make  my  objec- 
tion for  the  record. 

The  Court:  You  may  make  your  objection.  I 
will  certainly  sustain  you  in  your  right  to  make  an 
objection.  [1361] 
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Mr.  Johnston:    Thank  you,  sir. 

The  Court:  Do  you  want  to  read  those  tele- 
grams? 

Mr.  Corinblit:  Yes.  I  want  to  read  them.  The 
first  telegram  has  a  stamp  on  it,  a  date  stamp  Jan- 
uary 31,  1949.  That  was  about  six  weeks  prior  to 
the  meeting  on  March  15th  with  Mr.  Schenck. 

"The  gentleman  is  highly  interested  and  will 
work  out  matter  with  you  upon  your  return.  Re- 
gards. Irving  Epstein." 

Q.  (By  Mr.  Corinblit)  :  The  gentleman  referred 
to  in  that  wire,  Mr.  Schreiber,  was  whom? 

A.  Joseph  Schenck  of  Twentieth  Century-Fox 
and  United  Artists  Theatres. 

Q.  Now,  Mr.  Schreiber,  in  fact,  in  communica- 
tions between  you  and  Mr.  Epstein  had  you  been 
instructed  by  Mr.  Epstein  whether  to  use  his  name, 
whether  to  use  Mr.  Schenck 's  name  or  not? 

Mr.  Johnston:  Just  a  moment,  your  Honor.  I 
object  to  that  as  calling  for  a  conclusion  of  the  wit- 
ness. No  foundation  has  been  laid. 

The  Court:    Objection  sustained. 

Now,  if  you  want  to  read  the  letters  or  the  tele- 
grams you  may  do  so  and  then  we  will  take  a  recess. 

Mr.  Corinblit:    All  right. 

Q.  (By  Mr.  Corinblit)  :  Now,  the  following  wire 
is  a  [1362]  wire  after  the  meeting  of  April  15th. 
It  is  dated  April  22nd  and  is  addressed  to  Alex 
Schreil)er — withdraw  that.  It  is  addressed  to  A. 
Schreiber  at  1323  Dime  Building,  Detroit. 
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"Dear  Alex.  Have  spoken  to  Joe.  You  will  either 
hear  from  him  by  telephone  or  letter.  Everything 
okay.  Regards.  Irving  Epstein." 

And  ''Joe"  was  whom? 

A.    Joe  Schenck.  [1363] 
«  •»  «  «  4t 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  yesterday 
at  the  conclusion  of  the  [1370]  session  you  had  been 
relating  the  conversation  that  had  taken  place  at 
the  Twentieth  Century-Fox  Studios  with  Mr.  Jos- 
eph Schenck. 

There  are  one  or  two  matters  I  wanted  to  ask  you 
about  that.  With  respect  to  pictures,  that  is  the 
Loew's  pictures  that  were  memtioned  there,  was 
anything  said  by  anyone  there  concerning  the  thea- 
tres in  which  the  pictures  were  playing? 

A.  Yes.  Mr.  Schenck  said  to  me  when  we  had 
this  meeting,  that  the  Paradise  would  play  first  run 
Metro  or  Loew^s  pictures — I  don't  remember  just 
how  he  described  them,  but  it  was  Metro  or  Loew's 
pictures  first  run  in  the  Paradise  day  and  date  with 
the  Grauman's,  Egj^itian  and  with  the  Loew's  State 
downtown  and  for  me  not  to  worry  about  first  run 
product,  that  he  would  take  care  of  that  or  any- 
body else's  first  nm  product;  that  that  was  the  least 
I  had  to  worry  about  and  along  those  particular 
lines. 

Q.  All  right.  And  then  finally  was  anything  said 
at  that  meeting  with  respect  to  the  kind  of  theatre 
that  the  Loyola  Theatre  was? 
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A.  Yes.  Mr.  Sclienck  said  lie  knew  the  Loyola 
Theatre.  He  knew  the  area.  It  was  a  good  area,  and 
that  the  Loyola  was  one  of  the  top  grossing  theatres 
in  the  Fox  first  run  chain.  In  fact,  that  is  what  he 
told  me  when  he  read  off  the  list  of  those  six  to 
twelve  pictures,  when  he  read  [1371]  me  the  grosses 
and  some  of  the  grosses  which  I  didn't  remember 
yesterday.  I  remember  those  grosses  distinctly. 
There  was  one  or  two  of  them  that  were  over 
$10,000  the  first  week  that  they  had  played  the  pic- 
ture, and  then  he  read  me  the  receipts  of  the  second 
week,  and  part  of  a  third  week,  if  the  picture  ran 
more  than  two  weeks. 

Q.  Now,  prior  to  that  meeting  with  Mr.  Schenck, 
had  Mr.  Epsteen  said  anything  to  you  concerning 
the  theatres  in  which  first  run  pictures  were  to  be 
played*? 

A.  Yes.  Mr.  Epsteen,  the  first  time  when  he  told 
me  he  had  one  of  the  biggest  men  in  the  industry 
that  wanted  to  buy  the  50  per  cent  interest,  he  told 
me  that  this  party  would  get  us  first  run  pictures 
day  and  date  with  tlollywood  and  downtown.  And 
later  when  he  told  me  it  was  Joe  Schenck,  he  sug- 
gested or  recommended  very  highly  that  I  make  this 
deal  because  he  said:  ''You  would  have  first  run 
Metro  pictures  day  and  date  with  the  Grauman's, 
Egyptian  and  Loew's  State  downtown,"  and  that  I 
would  have  nothing  to  worry  about  and  that  my  50 
per  cent  interest — I  could  go  traveling  all  over  and 
take  it  easy  and  join  a  country  club  and  enjoy  Cali- 
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fornia,  or  words  to  that  effect,  but  I  would  have 
nothing  to  worry  about  if  I  made  that  tie-up.  [1372] 
Q.     Now,  after  the  meeting  on  March  15,  did  you 
have  a  conversation  Avith  Mr.  Epsteen  ? 

A.    Yes.  Well,  I  recited  yesterday  the  one  I  had 
just  prior  to  the  meeting  about  where  Mr.  Schenck, 
i  he  said,  needed,  instead  of  50  per  cent,  60  per  cent. 
Q.    Yes. 

A.     Then   the    evening   of  March   15,  after   the 

•\  meeting,  that  was  the  night  before  or  late  in  the 

'  afternoon  of  the  day  before  I  went  on  my  vacation, 

Irving  called  me  at  the  house,  and  he  told  me  that 

he  was  well  pleased  with  the  meeting,  Mr.  Schenck 

:  was  well  pleased  with  the  meeting,  everything  is 

.  fine,  and  Mr.  Schenck  told  him  that  when  I  got  back 

I  from  my  vacation  that  we  should  go  to  their  attor- 

i  neys  and  draw  up  the  papers,  but,  "Alex,  I  don't 

I  want  you  to  get  mad,  everything  is  all  right,  but, 

Mr.  Schenck,  because  of  the  people  that  are  going 

;  to  go  in  the  deal  with  him,"  or  words  to  that  effect, 

either  the  people  going  in  with  him  or — 60  per  cent 

was  not  enough — I  am  trying  to  get  the  words  out, 

trying  to  remember  the  exact  words  he  said,  but  the 

substance  was  now  60  per  cent  was  not  enough  for 

Mr.  Schenck,  Mr.  Schenck  wanted  70  per  cent  of 

the  theatre,  and  for  me  not  to  worry,  and  the  same 

story  again  about  they  will  get  the  first  run  pictures 

and  they  will  finance  the  place,  because  at  that  time 

we  didn't  have  the  mortgage,  I  didn't  accept  the 

mortgage  yet,  we  hadn't  started  building  yet,  hadn't 
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bought  the  equipment  yet,  but  we  [1373]  had  the 
land  bought,  we  had  the  plans  all  ready  to  go,  had 
the  application  in  for  the  mortgage. 

"You  don't  have  anything  to  worry  about,  Alex, 
take  my  advice,  make  the  deal,  even  though  it  is  70 
per  cent  for  Mr.  Schenck  and  his  crowd.  You  will 
have  enough  left  out  of  the  30  per  cent,  it  will  be 
more  than  if  you  had  the  place  all  by  yourself  and 
you  would  have  to  bother  about  buying  pictures, 
running  it,  financing  it,  buying  equipment,  you 
won't  have  any  of  that,  and  the  amount  of  money 
you  have  paid  in  on  the  land,  the  amount  of  money 
you  have  already  paid  the  architect,  will  be  more 
than  sufficient  to  be  your  30  per  cent  of  the  deal. 
Take  my  advice.  Make  the  deal." 

Well,  it  was  just  a  matter  of  less  than  18  or  20 
hours  that  I  was  leaving  town,  and  I  was  quite 
elated  over  the  fact  that  I  was  going  to  make  this 
deal  and  I  wouldn't  have  the  bother  of  buying  pic- 
tures or  equipment  or  anything  like  that,  and  I 
said,  '^Well,  okay.  When  I  get  back  from  my  vaca- 
tion, we  will  go  to  the  attorney  and  draw  up  the 
papers." 

Q.  Approximately  when  did  you  return  from 
your  vacation? 

A.  I  think  it  was  around  the  5th  to  the  7th  or 
8th  of  April.  I  was  gone  about  23  or  24  days. 

Q.  When  you  returned,  did  you  have  a  conver- 
sation with  Mr.  Epsteen?  A.    I  did.  [1374] 
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Q.  What  was  said  between  you?  What  did  you 
say  and  what  did  he  say  ? 

A.  Well,  I  would  imagine  it  was  in  the  first  two 
days  that  I  got  back,  I  called  Irv  Epsteen,  and  I 
asked  him 

Q.  Just  a  minute,  Mr.  Schreiber.  You  are  not 
giving  us  a  conversation  that  you  imagine.  I  want 
the  conversation  that  happened.  When  you  state  you 
imagine,  you  are  talking  about  the  time? 

A.    Yes,  in  that  48  hours. 

Q.     It  took  place  within  48  hours? 

A.     Yes,  I  am  almost  positive  of  that. 

Q.    All  right. 

A.  It  may  have  taken  place  the  first  day  I  got 
back. 

Q.  Tell  me  what  you  said  and  what  Mr.  Epsteen 
said  to  you. 

A.  I  called  Mr.  Epsteen  to  tell  him  I  was  back 
j  and  wanted  to  know  if  he  would  contact  Mr.  Schenck 
or  if  he  contacted  Mr.  Schenck,  because  I  think  I 
wrote  him  a  card  about  when  I  was  coming  back.  I 
wanted  to  know  if  he  made  arrangements  to  meet 
at  the  attorney's  office  to  draw  up  the  preliminary 
papers,  so,  naturally,  I  could  show  it  to  my  attorney 
to  see  if  it  was  all  right,  or  make  an  appointment 
with  the  attorney  to  check  it. 

Irving  Epsteen  told  me  he  hadn't  heard  from  Mr. 
Schenck,  Mr.  Schenck  was  out  of  town,  that  [1375] 
he  thought  he  went  up  to  San  Francisco  on  the 
Golden  State  Theatre  group,  or  the  Nafie  group, 
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there  was  some  group  of  theatres  up  there  that  he 
had — if  I  am  not  mistaken,  at  that  time  there  was 
something  in  the  papers  that  the 

Mr.  Mitchell :  Well,  we  don't  need  what  is  in  the 
papers,  your  Honor.  That  wasn't  part  of  the  con- 
versation. 

The  Court ;  Yes.  Restrain  yourself  to  giving  the 
conversation. 

Q.  (By  Mr.  Corinblit) :  Just  state  what  was 
said,  Mr.  Sehreiber. 

A.  I  believe  Epsteen  told  me  he  went  up — that 
Mr.  Schenck  went  to  San  Francisco  to  straighten 
out  a  matter  that  the  government  was  investigating, 
whether  the  money  that  Mr.  Schenck  had  in  his 
chain  around  San  Francisco  was  a  loan  or  he  had 
bought  into  these  theatres,  because  there  was  some 
question  there  about 

Mr.  Mitchell:    Just  a  minute. 

Mr.  Corinblit:    Just  a  minute,  Mr.  Sehreiber. 

The  Court :  Now,  just  restrain  yourself  to  giving 
us  just  the  conversation,  not  your  conclusions  that 
you  drew. 

The  Witness :    I  just  forget.  I  am  sorry. 

Q.  (By  Mr.  Corinblit) :  Have  you  concluded, 
Mr.  Sehreiber,  with  what  Mr.  Epsteen  told  you  and 
what  you  told  him? 

A.  No.  He  said  we  would  have  to  wait  [1376] 
until  Mr.  Schenck  got  back.  I  waited  maybe  10  days, 
might  have  been  a  little  longer,  and  I — ^Mr.  Epsteen 
called  me  and  I  called  him  all  during  this  10  or  12 
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days  that  I  still  remained  in  Los  Angeles,  and  Mr. 
Epsteen  told  me  he  had  not  heard  from  Mr.  Schenck 
or  what  attorney  that  we  were  to  go  to,  so  I  went 
back  to  Detroit. 

Q.  Let's  stop  there.  You  then  left  Los  Angeles 
and  returned  to  Detroit,  is  that  right  ■? 

A.     That's  right. 

Q.  All  right.  Now,  we  had  introduced  into  evi- 
dence yesterday  the  wire  dated  April  22,  which  is 
Plaintiff's  Exhibit  45-R-5  in  evidence,  which  I  think 
you  testified  you  received  in  Detroit  after  you  re- 
turned from  Los  Angeles,  is  that  right? 

A.    Yes.  That  is  my  office  in  Detroit.  [1377] 

Q.  All  right.  Now,  we  also  had  admitted  into 
evidence  Plaintiff's  Exhibit  45-R-6,  which  was  read 
to  the  jury,  and  as  you  recall  it  was  your  letter  to 
Mr.  Irving  Epsteen. 

Now,  in  that  letter,  Mr.  Sehreiber,  there  is  a 
statement  that  I  want  to  ask  you  about.  You  say  in 
this  letter  that: 

"Sam  Decker  sent  me  a  copy  of  one  of  the  trade 
papers  with  news  of  the  activity  of  our  mutual 
friend  who  we  are  trying  to  make  an  appointment 
with." 

Now,  what  was  the  information  that  you  obtained 
about  the  activities  of  Mr.  Schenck? 

Mr.  Mitchell :  Now,  wait  a  minute,  your  Honor. 
I  object  to  that  on  the  ground  it  is  hearsay. 

The  Court:    It  is  purely  hearsay,  what  he  read 
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in  the  newspaper.  That  is  hearsay  whether  it  comes 

from  a  newspaper  or  a  magazine. 

Mr.  Corinblit:  There  will  be  independent  evi- 
dence offered  as  to  what  was  going  on  and  there  is 
a  reference  here  in  a  letter  to  an  employee  of  Fox 
as  to  what  activities  were  going  on. 

He  transmitted  this  information  to  a  representa- 
tive of  Fox.  In  other  words,  one  witness  says  to 
another  person  A  or  B.  Now,  it  is  not  offered  for 
the  purpose  of  showing  that  these  things  in  fact 
took  place,  but  there  will  be  independent  evidence 
to  that — but  it  is  simply  to  demonstrate  [1378]  that 
this  witness  said  these  things  to  the  employee  of 
Fox. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Schreiber,  I 
think  you  testified  that  Mr.  Schenck  stated  to  you 
that  he  wanted  60  per  cent  interest  in  the  Paradise 
Theatre  to  put  the  Metro  product  in  there  first  run. 
After  this  date  did  Mr.  Schenck — was  an  interest 
obtained  by  Mr.  Schenck  in  the  theatre? 

A.    No. 

Q.  Did  you  ever  receive  any  Metro  product  on 
first  run?  A.     No. 

Q.  Did  you  ever  receive  any  other  product  dur- 
ing the  period  from  August  1950  to  September  1951 
on  first  run?  A.     No. 

Q.  Mr.  Schreiber,  did  you  at  some  subsequent 
date  to  this  conversation  have  a  conversation  with 
Mr.  Charles  Skouras?  A.     Yes. 
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Mr.  Mitchell:  Now  that  we  have  left  that  subject, 
Yoiu'  Honor,  I  would  like  to  move  to  strike  all  the 
evidence  about  Mr.  Schenck  and  Mr.  Epsteen  on  the 
ground  it  is  immaterial  and  has  nothing  to  do  with 
this  lawsuit. 

The  Court:    Motion  denied. 

Q.  (By  Mr.  Corinblit) :  Did  you  have  more  than 
one  [1379]  conversation  with  Mr.  Schenck? 

A.     I  did. 

The  Court:    Mr.  Schenck? 

Mr.  Corinblit:     I  am  soriy. 

Q.  Did  you  have  more  than  one  conversation 
with  Mr.  Skouras?  I  am  talking  now  about  Mr. 
Charles  P.  Skouras.  A.    I  did. 

Q.  Did  you  have  a  conversation  with  Mr.  Skouras 
at  the  Hillcrest  Country  Club?  A.    I  did. 

Q.  Will  you  tell  us  approximately  when  that 
conversation  took  place? 

A.  I  think  it  was  while  the  theatre  was  under 
construction,  I  wont  to  the  Hillcrest  Country  Club 
for  lunch. 

Q.  Just  a  minute,  Mr.  Schreiber.  You  told  us 
when.  Now,  I  want  you  to  tell  us  who  was  present 
at  the  conversation — what  persons. 

A.  There  was  Ted  Gamble,  Mr.  Cy  Fabian  and 
Mr.  Charles  Skouras. 

Q.    At  that  time 

Mr.  Mitchell :  May  we  have  the  time  fixed  when 
the  theatre  was  under  construction  because  that 
doesn't  mean  anything. 
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The  Witness:  The  theatre  started  construction 
on  October  7,  1949.  [1380] 

Q.  (By  Mr.  Corinblit) :  And  you  opened  the 
theatre  on A.    August  23,  1950. 

Q.  Now,  who  was  Mr.  Charles  Skouras  at  that 
time? 

A.  Mr.  Charles  Skouras  was  the  head  man  of 
Fox  West  Coast  Theatres,  and  I  understand  every- 
thing that  Fox  was  connected  with. 

Q.  Now,  will  you  tell  me  what  you  said  and  what 
Mr.  Skouras  said  and  what  anyone  else  present  at 
that  meeting  said  at  the  time? 

A.  If  I  remember  correctly  I  recognized  the 
three  men  sitting  at  the  table.  I  hadn't  seen  Cy 
Fabian  or  Ted  Gamble  for  quite  a  while,  and  I 
naturally  walked  up  to  the  table  and  said,  "Hello" 
to  both  Cy  Fabian  and  Ted  Gamble. 

The  asked  me  if  I  knew  Mr.  Skouras.  They 
wanted  to  make  the  introduction  and  I  said,  "I 
know  Mr.  Skouras."  Mr.  Skouras  wasn't  too  pleased 
to  meet  me  and  appeared  to  be  mad. 

The  Court:    Now,  now 

Mr.  Mitchell:  I  move  that  be  stricken  and  the 
witness  instructed  as  to  how  to  testify. 

The  Court :  You  can't  testify  as  to  your  impres- 
sions or  what  you  think.  All  you  can  testify  is  to 
what  you  said  and  what  they  said  and  what  actually 
happened.  You  can't  testify  as  what  he  seemed  to 
be. 

The  Witness:    I  am  sorry,  I  lose  myself.  [1381] 
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The  Court :    All  right. 

The  Witness:  Mr.  Skouras  said:  "Yes,  I  know 
Mr.  Schreiber,"  and  after  a  few  minutes  Mr.  Skou- 
ras said  to  me,  ''Why  you  build  the  theatre  in  my 
neighborhood,"  or  ''territory."  He  used  one  of  those 
words. 

''I  don't  come  to  Detroit  and  build  theatre  in  your 
territory,"  or  "neighborhood." 

"You  want  a  theatre  in  Detroit.  I  sell  you  Fox 
Theatre  in  Detroit."  I  said,  "Well,  I  am  not  inter- 
ested in  the  Fox  Theatre  in  Detroit.  I  don't  want 
to  buy  the  Fox  Theatre  in  Detroit,  but  maybe  my 
associates  will.  When  I  go  back  to  Detroit,  if  you 
are  serious,  I  will  be  glad  to  talk  to  my  associates 
about  it." 

So  he  says,  ' '  Okay,  you  come  in  my  neighborhood. 
You  shouldn't  come  in  my  neighborhood,"  or  "ter- 
ritory." I  have  forgotten  the  exact  word  that  he 
used. 

So  I  said  to  Mr.  Skouras,  "Well,  the  neighbor- 
hood can  stand  two  theatres.  It  is  a  big  neighbor- 
hood. It  is  a  growing  neighborhood.  I  am  going  to 
build  a  beautiful  theatre.  It  will  be  a  credit  to  the 
motion  picture  industry.  You  have  nothing  to  worry 
about,  Mr.  Skouras.  You  are  doing  a  good  business." 
or  words  to  that  effect,  "at  the  Loyola  Theatre  and 
there  is  a  lot  of  people  there.  And  furthermore,"  I 
said,  "Mr.  Skouras,  Mr.  Griffith  is  announcing  he 
is  going  to  build  a  big  1800  or  2000-seat  [1382]  thea- 
tre," and  I  said,  "So  if  Mr.  Griffith  is  going  to  come 
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in  there  or  indicated  it,  because  there  was  an  an- 
nouncement in  the  Westchester  paper  and  showed 
a  picture  of  the  Will  Rogers  Theatre  which  was 
supposed  to  be  diagonally  across  from  the  Paradise, 
I  don't  know  why  we  can't  build  a  theatre." 

'^Well,  I  didn't  come  in  your  neighborhood  in 
Detroit  and  you  shouldn't  come  in  my  neighbor- 
hood," or  "my  territory.  You  shouldn't  do  that." 

Well,  he  was  mad  so  I  left. 

Q.  (By  Mr.  Corinblit) :  Is  that  all  that  took 
place  so  far  as  that  conversation  was  concerned? 

A.  No,  I  left  and  went  to  my  locker  where  I  had 
placed  my  briefcase  and  I  came  out  with  the  brief- 
case and  some  photographs,  and  I  went  over  to  Ted 
Gamble — I  think  they  were  through  with  the  lunch 
or  I  saw  Ted  and  Cy  sitting  together  and  Mr.  Skou- 
ras  had  walked  away  from  the  table.  I  don't  remem- 
ber, but  I  do  remember  distinctly  of  showing  the 
pictures  of  the  front  of  the  building,  the  architect's 
drawing  of  the  front  of  the  building  and  I  had  two 
other  pictures — air  view  pictures  of  the  Westchester 
area  and  I  showed  it  to  Ted  Gamble  and  said 

Q.     Just  a  minute. 

Mr.  Johnston:  Just  a  minute.  I  think  this  may 
be  hearsay  so  far  as  Ted  Gamble  is  concerned.  [1383] 

The  Court:  All  he  has  testified  so  far  is  that  he 
showed  some  pictures. 

Mr.  Johnston:  I  am  perhaps  anticipating  some- 
thing. [1384]  I 

Q.     Now,  Mr.  Schreiber,  was  Mr.  Skouras  pres- 
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ent  at  the  time  you  showed  the  pictures  to  Mr. 

Gamble,  do  you  remember? 

A.  I  would  only  guess  and  say  he  was  not  at  the 
table. 

Q.    All  right. 

A.     So  I  showed  the  pictures 

The  Court:  No.  You  showed  the  pictures  and 
that's  all. 

Q.  (By  Mr.  Corinblit) :  Now,  after  that  con- 
versation, Mr.  Schreiber,  was  there  a  subsequent 
time  when  you  had  another  conversation  with  Mr. 
Skouras?  A.    Yes.  I  had  a  dinner 

Q.     Now,  where  did  the  conversation  take  place? 

A.  In  the  gymnasium  room  of  Mr.  Skouras  in 
the  Twentieth  Century-Fox  office  building,  or  the 
Fox  Theatres,  National  Theatres,  the  big  building 
that  they  have  on  Vermont  and  Washington,  in  the 
gymnasium.  That  is  the  private  gymnasium  of  the 
Fox  officials,  I  understand. 

Q.    All  right. 

A.  I  went  in  the  gym  with  George  Bowser, 
whom  I  had  a  dinner  date  with,  and  from  the  din- 
ner we  were  supposed  to  go  to  the  Variety  Club. 
Before  we  went  into  the  gym,  George  Bowser— I 
met  him  in  his  office. 

Q.    Who  was  Mr.  George  Bowser  at  that  time? 

A.  Mr.  George  Bowser  was  the  general  manager, 
the  head  man— I  think  the  No.  1  man  under  Charlie 
Skouras  of  the  Fox  [1385]  Theatres. 

Q.     All  right. 
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A.  So  Mr.  Bowser  said,  "I  want  to  go — come 
with  me.  I  want  to  go  in  and  see  Mr.  Skouras  be- 
fore we  leave." 

We  got  into  this 

Mr.  Mitchell :    May  we  have  a  date  for  this  ? 

Mr.  Corinblit:    Yes. 

Q.  Will  you  give  the  approximate  time  of  this, 
as  best  you  can  remember,  of  this  conversation  with 
Mr.  Skouras  and  Mr.  Bowser? 

A.  This  would  be  between  August  1950  and  Jan- 
uary 1,  1951. 

Q.  All  right.  Now,  will  you  tell  us  first  what 
was  said  between  you  and  Mr.  Bowser  just  prior 
to  your  going  in  to  see  Mr.  Skouras,  and  then  what 
was  said  in  the  presence  of  Mr.  Skouras. 

A.  We  got  in  this  gymnasium  and  Mr.  Bowser 
also  said  he  wanted  to  clean  up  at  the  same  time  be- 
fore we  went  to  dinner. 

Mr.  Ted  Gamble  was  in  the  gym  talking  to  Mr. 
Skouras  when  the  two  of  us  got  in  the  room. 

Mr.  Bowser  said  to  Mr.  Skouras,  ''You  know  Mr. 
Schreiber,  don't  you,  Mr.  Skouras  f 

He  said,  ''Yes,  I  know  him,  I  know  him." 

I  listened  for  a  few  minutes  while  Mr.  Bowser 
was  [1386]  talking  to  Mr.  Skouras. 

Then  Mr.  Skouras,  after  Mr.  Bowser  got  through 
with  him,  says  to  me,  "Say,  kid,  that  Marco  Wolff, 
he  still  book  your  theatre  ?" 

I  said,  "yes,  he  still  is  booking  our  theatre." 

He  said,  "You  no  go  get  pictures.  He  no  good, 
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and,  you  see,  you  going  to  have  lots  of  trouble  with 
him.  He  no  good,  no  good.  You  want  to  sell  your 
theatre?  You  want  to  lease  your  theatre?  I  lease 
it.  I  buy  it.  Price  must  be  cheap." 

So  I  said  to  Mr.  Skouras,  ''I  don't  know  how 
cheap."  or  words  to  that  effect,  but  I  would  be  glad 
to  get  my  money  out  of  it,  this  buying  pictures  and 
the  trouble  we  are  having  is  too  much  for  me,  or  I 
will  lease  it,  and  I  will  take" — I  think  the  figure  I 
used  was  4  per  cent,  I  am  not  sure,  on  our  invest- 
ment, either  21/0  or  4  per  cent  on  our  investment,  or 
I  would  be  glad  to  get  our  money  out  of  it,  because 
it  is  too  much  trouble  there  with  the  film  companies 
and  with  Fox  Theatres  and  trying  to  bid  for  pic- 
tures or  forcing  us  to  bid  or  insisting  on  bidding. 

I  said  I  would  be  glad  to  lease  it  or  sell  it,  but 
whether  it  would  be  cheap  or  not,  I  don't  know. 

And  he  said,  *^You  give  the  figures,  you  talk  to 
Bowser  and  you  give  Bowser  figures,"  or  "You  see 
Bowser,  and  I  lease,  or  I  buy  theatre,  but  must  be 
cheap."   [1387] 

Q.  Now,  did  you  thereafter  leave  the  presence 
of  Mr.  Skouras  with  Mr.  Bowser? 

A.  Yes,  and  Mr.  Ted  Gamble  was  standing  there 
at  the  time. 

We  went  to  dinner,  and  on  the  way  out,  or  at  the 
the  dinner  table,  George  Bowser  said  to  me,  "Alex, 
I  don't  know  what  the  boss  means.  He  can't  buy  the 
theatre  or  lease  it.  The  government  won't  let  us  buy 
or  lease  theatres.  In  fact,  we  have  to  get  rid  of 
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theatres.  I  don't  know  what  he  has  in  mind  or  why- 
why  he  said  that  to  you." 

I  said,  "George,  you  heard  him,"  or  words  to  that 
effect.  ''I  will  bring  in  the  figures  in  a  day  or  two. 
I  will  see  my  accountant  and  I  will  draw  up  some 
figures,  and  if  I  can  make  a  deal,  I  would  like  to 
make  a  deal,  because  this  Los  Angeles  territory  is 
just  terrible,"  or  words  to  that  effect,  ''in  buying 
pictures." 

He  said,  "Well,  I  don't  know  what  the  boss,  I 
am  still  puzzled,  I  don't  know  why  the  boss  told 
you  that." 

I  said,  "Maybe  he  has  in  mind  somebody  like  Ted 
Gamble,  who  was  standing  there  in  the  room,  or 
some  other  friend  of  his  to  make  a  deal  with  me  and 
be  like  a  blind  or  a  shield  for  Fox  Theatres." 

That  was  the  discussion  I  had,  or  words  to  that 
effect.  It  may  not  be  the  exact  words,  but  that  was 
the  substance  of  our  conversation.  [1388] 

Q.  Did  you  subsequently  deliver  figures  to  Mr. 
Bowser?  A.    I  did. 

Q.  About  how  long  after  this  meeting  did  that 
take  place? 

A.  Oh,  I  would  say  within  four  or  five  days, 
maybe  two  days. 

Q.    Where  did  it  take  place? 

A.  In  Mr.  Bowser's  office,  in  Fox  Theatres* 
office,  on  Vermont  and  Washington. 

Q.  At  the  time  you  delivered  those  figures,  what 
did  Mr.  Bowser  say  ? 
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A.  He  again  repeated  that  he  don't  know  why 
the  big  boss,  or  Mr.  Skouras  asked  for  the  figures 
or  why  he  was  interested,  but  he  would  take  the 
figures  and  he  would  discuss  it  with  him,  and  if  any- 
thing comes  up,  he  would  let  me  know,  and  he  took 
the  figures  and  he  put  them  in  the  center  drawer  of 
his  desk,  pulled  out  the  long  wide  drawer  and  he  put 
the  papers  in  there. 

Q.  Did  Fox  West  Coast  ultimately  acquire  any 
interest  in  the  Paradise  Theatre? 

A.     No,  they  did  not. 

Q.  Did  the  Paradise  Theatre  over  get  first  run 
pictures?  A.     No,  they  did  not. 

Q.  Mr.  Schreiber,  did  you  have  at  any  [1389] 
time  a  conversation  with  Mr.  Edward  Zabel? 

A.     I  did. 

Q.  Will  you  give  us  the  approximate  time  of 
that  conversation? 

A.  I  met  Mr.  Zabel  for,  I  believe,  the  first  time 
when  he  came  to  my  home  either  the  end  of  July, 
the  last  week,  about  the  last  week  of  July,  or  about 
the  first  week  in  August,  the  first  or  second  week  in 
August. 

Q.    What  year? 

A.    1950,  before  we  opened  the  theatre. 

Q.  Who  was  present  at  your  home  when  that 
meeting  took  place? 

A.  There  was  Eddie  Zabel,  who  was  supposed  to 
be  the  No.  2  man  of  the  Fox  organization,  he  and 
Bowser.  Bowser  was  No.  1  in  the  trade,  or  what  I 
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had  learned,  Mr.  George  Bowser  was  No.  1  man 
mider  Skouras,  and  Mr.  Eddie  Zabel  was  the  No.  2 
man,  and  Eddie  Zabel  at  that  time  was  the  head 
buyer  and  booker  of  all  the  theatres,  for  Fox  thea- 
tres. 

The  was  Earl  Collins,  the  division  man  or  the  dis- 
trict manager  for  Republic  pictures.  There  was 
Edmund  Granger,  the  producer,  from  RKO  Pic- 
tures, who  has  produced  a  lot  of  John  Wayne  pic- 
tures. 

There  was  William  Topliker.  He  was  the  broker. 
And  there  was  an  attorney  that  came  with  them. 

There  was  Mr.  Arnold  Kreiger,  my  attorney, 
and  [1390]  myself. 

Q.  Will  you  tell  me  what  was  said  at  that  meet- 
ing by  Mr.  Zabel  or  by  any  of  the  other  parties  in 
his  presence,  and  what  you  said  ? 

A.     When  we  were  all  together,   Mr.   Topliker, 
the  broker,  says,  ^'Alex,  these  are  the  people  that 
I  told  you  about  that  w^ant  to  buy  the  Paradise     || 
Theatre.  You  asked  to  see  the  principals.  Here  they 
are."  Or  words  to  that  effect. 

He  says,  "They  are  ready  and  they  have  a  check 
to  give  you" — I  don't  remember  whether  he  says 
$25,000  or  $50,000— "as  a  deposit  to  buy  the  Para- 
dise Theatre  only,  nothing  to  do  with  the  bowling 
alley,  just  the  theatre,  for  $550,000. 

"You  said  you  wanted  to  see  the  principals.  Here 
they  are.  You  know  Mr.  Eddie  Zabel." 
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I  believe  I  said,  ''I  heard  of  him  or  I  have  seen 
him  around  some  exhibitor  affairs  or  meetings." 

And  he  said,  '^Yoii  know  Earl  Collins." 

I  said,  *'Yes,  I  know  Earl  Collins,  because  I 
spoke  to  Earl  Collins  myself  about  pictures  for  the 
Paradise  Theatre.' ' 

He  said,  "You  know  Eddie  Granger." 

I  said,  "  I  know  him  by  being  the  producer  of  the 
John  Wayne  pictures  for  RKO."  [1391] 

He  says,  "This  is  their  attorney."  He  told  me 
the  name  but  I  completely  forgot  the  name  and  to 
this  day  I  don't  know  the  man's  name. 

Then,  of  course,  I  introduced  Mr.  Krieger  as  my 
attorney. 

He  said,  "The  offer  still  stands  and  we  are  here 
to  make  an  offer  and  we  brought  an  attorney  and 
are  ready  to  make  the  deal." 

We  went  over  the  figure  of  $550,000.  They  wanted 
to  give  me  $125,000  cash.  They  were  to  assume  the 
mortgage  of  $175,000.  They  were  going  to  assume 
the  equipment  contracts,  around  75,000  and  rebate 
me  the  money,  because  I  made  a  deposit  down. 
There  was  a  balance,  I  believe,  $175,000.  There  was 
125  and  175  and  175— they  were  going  to  pay  me  at 
the  rate  of  $1,000  a  month. 

They  said  they  would  pay  me  2  per  cent  or  3 
per  cent  on  that  balance  of  $175,000,  payable  $1,000 
a  month. 

And  I  told  them  that  the  interest  rate  was  too 
low.  It  should  be  5  per  cent  or  6  per  cent. 


1110     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Schreiber.) 

They  said,  ''Well,  we  will  straighten  out  the  in- 
terest rate  later  on." 

I  said,  "Well,  wait  a  minute.  You  are  going  to 
owe  me  about  $175,000  at  $1,000  a  month.  That's  a 
long  time.  How  do  I  know  I  am  going  to  get  my 
money?  How  do  I  know  that  you  people  are  going 
to  be  able  to  get  pictures  for  the  theatre  [1392]  so 
that  I  will  know  I  will  get  my  money"?" 

So  Mr.  Zabel  said,  ''You  leave  that  to  me.  There 
will  be  no  trouble  getting  pictures." 

And  Earl  Collins  said,  "Alex,  you  are  not  worried 
about  getting  pictures,"  or  words  to  that  effect.  He 
said,  "We  will  take  care  of  the  picture  end  of  it. 
You  haven't  got  a  thing  to  worry  about.  As  far  as 
prevues  are  concerned,  Eddie  Granger  will  give  you 
all  his  pictures  prevue  at  the  theatre.  Eddie  Gran- 
ger will  make  arrangements  and  we  will  get  pre- 
vues from  everybody." 

So  I  says,  "I  don't  know.  I  can't  make  up  my 
mind,  because  I  like  to  talk  to  Marco  Wolff,"  be- 
cause I  had  a  previous  30  day  agreement  Avth  Marco 
Wolff [1393] 

Mr.  Mitchell :  N'ow,  wait  a  minute.  We  are  going 
into 

The  Court :  You  said  you  wanted  to  talk  to  Marco 
Wolff. 

The  Witness:  I  wanted  to  talk  to  Marco  Wolff 
before  I  made  up  my  mind,  because  with  the  Marco 
Wolff  setup  I  was  to  get — ^Marco  Wolff  was  going 
to  get  me  first  run  Paramount  pictures  in  the  Para- 
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dise  when  he  got  through  with  his  lawsuit.  He  fig- 
ured he  was  going  to  win  his  lawsuit  and  if  he  won 
his  lawsuit  then  he  was  going  to  put  Paramount 
pictures  in  the  Hollywood,  where  he  had  them, 
Hollywood  Paramount,  downtown  Paramount.  He 
was  going  to  put  them  in  the  Paradise.  He  was 
going  to  put  it  in  the  Manchester  and  he  hoped  to 
put  them  in  the  Baldwin  Theatre. 

He  said  that  the  lawsuits  were  pending  on  the 
Baldwin  and  a  lawsuit  pending  on  the  Manchester, 
and  pending  on  the  two  downtown  Paramount 
houses  and  when  that  was  set  and  he  was  sure  he 
would  get  it,  we  would  have  a  five-unit  Paramount 
first  nm  theatres  that  would  be  equivalent  to  the 
Fox  Loyola  and  Fox  Uptown  and  the  Fox  Wil- 
shire,  the  Los  Angeles  Fox  and  the  fifth  one  was  the 
Fox  Uptown. 

So,  our  five  theatres  would  be  equally  as  good 
and  could  pay  the  distributor  as  much  money  as 
Fox  could.  I  told  that  to  Mr.  Zabel  and  Mr.  Granger 
and  Mr.  Earl  Collins  and  they  laughed  and  they 
said,  "Marco  Wolff  will  never  get  you  first  run 
pictures.  He  has  a  lawsuit  and  nobody  knows 
whether  he  is  going  to  win  it  or  not."  So  I  says, 
"Well,  if  [1394]  he  doesn't  get  any  first  run  pic- 
tures,"—and  he  had  promised  it  to  me  by  opening 
time  because  we  hadn't  been  opened  yet,  he  said  that 
he  would  get  us  mostly  likely  the  7-day  pictures 
because  he  had  trouble  when  he  opened  his  South- 
side  Theatre.     He  couldn't  get  7-day  pictures  but 
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eventually  he  got  7-day  pictures,  and  he  may  not  be 
able  to  get  me  pictures  immediately  on  7-day  run.  It 
may  take  a  little  time — it  may  take  three  months  or 
two  months  or  six  months,  but  eventually  he  is  sure 
we  will  have  7-day  pictures  at  the  Paradise  and  then 
we  w^ill  get  first  run  pictures  if  he  wins  his  lawsuit. 
He  was  sure  of  that,  and  when  I  told  that  to  Mr. 
Zal^el  and  Mr.  Granger  and  Mr.  Collins  and  the  at- 
torney was  there,  my  attorney,  they  practically 
laughed.  They  said,  "Marco  Wolff  will  never  get  you 
first  run,  and  Marco  Wolff  will  never  get  you  seven 
days.  Marco  Wolff  isn't  liked.  Nobody  likes  him  and 
you  are  going  to  have  plenty  of  trouble  with  Marco 
Wolff  if  he  buys  and  books  your  theatre." 

I  said,  ''Well,  with  all  that  that  you  say,''  and  I 
figured  out  that  they  were  just  saying  that 

Mr.  Mitchell:  What  he  figured  out  is  unimpor- 
tant. 

The  Court:    Don't  tell  us  what  you  figured  out. 

The  Witness :  So,  I  said  I  would  have  to  talk  to 
Marco  Wolff  and  I  would  talk  to  him  the  next 
morning  or  that  night.  [1395] 

I  tried  to  get  a  hold  of  him  that  night.  I  told  them 
I  would  let  them  know  in  a  couple  of  days.  And  I 
remember  distinctly  calling  Marco  Wolff  and  I  told 
him 

Mr.  Corinblit:  Just  a  minute,  Mr.  Schreiber. 
You  may  testify  as  to  what  conversation  you  had 
with  Mr.  Marco  Wolff  if  it  was  in  the  presence  of 
the  defendant,  but  you  cannot  testify  to  a  conversa- 
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tion  you  had  with  Marco  Wollf  outside  of  the  pres- 
ence of  the  representatives  of  the  defendants. 

Q.  Have  you  conchided  the  conversation  that 
you  had  at  that  time  with  Mr.  Zabel  and  the  other 
associates  in  the  room*? 

A.  Well,  there  may  have  been  some  discussion 
about  pictures  and  the  general  theatre  business  and 
they  left,  and  I  told  them  I  would  let  them  know  in 
a  few  days. 

Q.  All  right.  Now,  did  Mr.  Zabel  or  his  asso- 
ciates ever  acquire  an  interest  in  the  Paradise  The- 
atre ?  A.     Xo. 

Mr.  Corinblit:  May  I  have  Exhibits  33-A,  33-B 
and  33-C. 

I  offer  in  evidence  at  this  time  Exhibit  33-B 
which  is  the  a.greement  between  the  Los  Angeles 
Extension  Company  and  Venice  Investment  Com- 
pany dated  January  10,  1945. 

And  I  also  offer  in  evidence  the  deed  of  the  Los 
Angeles  Extension  Company  to  Mr.  Alex  Schreiber, 
which  is  Exhibit  45-A.  [1396] 

The  Court:  What  is  the  necessity  of  the  agree- 
ment and  deed  in  the  record?  There  is  no  necessity 
for  it,  is  there?  There  is  no  question  but  what  the 
property  was  bought  by  Mr.  Schreiber. 

Mr.  Corinblit:  The  agreement,  your  Honor,  is 
the  agreement  pertaining  to  the  restrictions. 

The  Court :    Yes,  I  know  what  the  agreement  is. 

Mr.  Corinblit:  Let  me  say  this.  I  don't  want  to 
argue  at  length  on  this  point,  but  we  have  submitted 
a  memorandum  on  this  matter. 
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The  Court :  I  have  read  your  memorandum  and  I 
am  still  of  the  same  opinion  I  was  before  I  read  it. 

Mr.  Corinblit:  Then  I  don't  want  to  trouble  you 
with  an  extended  argument. 

Mr.  Johnston:  I  will  make  an  objection  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:    Objection  sustained. 

Mr.  Corinblit:  Does  the  objection  go  to  the  deed 
as  well!  I 

The  Court :    To  the  deed  and  the  agreement. 

Mr.  Corinblit:  All  right,  your  Honor.  I  would 
like  to  complete  the  offer. 

We  will  offer  33- A,  which  is  the  deed  to  the  Loy- 
ola property  as  well  as  33-C,  which  is  the  subsequent 
agreement  between  the  Venice  Investment  Company 
and  the  Extension  [1397]  Company  dated  July  21, 
1948.  i 

The  Court:    Same  objection  and  same  ruling. 

Q.     (By  Mr.  Corinblit) :  Mr.  Schreiber,  in  about 
February  1950,  you  made  written  contact  with  the    | 
film  companies  for  pictures  for  the  Paradise  Thea- 
tre, did  you  not?  A.     I  did. 

Mr.  Corinblit:  May  I  have  Exhibit  1-A,  please. 
I  should  like  to  have  the  entire  group  and  then  I 
can  pick  them  out  as  we  go  along. 

Q.  I  will  show  you  Plaintiff's  Exhibit  1-A  for 
identification,  Mr.  Schreiber,  a  letter  from  the  Par- 
adise Theatre  Building  Corporation  to  Paramount 
Pictures  Corporation  dated  February  6,  1950,  and 
ask  you  whether  or  not  you  sent  the  original  thereof 
to  Paramount?  A.     I  did. 

Q.     Do  you  recall,  Mr.  Schreiber,  that  a  dupli- 
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cate  copy  or,  rather,  a  separate  letter  but  having  the 
same  contents  was  sent  to  Loew's,  and  that  is  an 
exhibit  in  evidence,  Exhi])it  6- A;  was  sent  to  War- 
ners, which  is  Exhibit  10-A ;  was  sent  to  Universal, 
which  exhibit  is  already  in  e^ddence  as  Exhibit 
14-A:  was  sent  to  RKO,  Exhibit  21-A;  was  sent  to 
Columbia;  was  sent  to  United  Artists.  Do  you 
recall  that  that  was  done?  A.     I  did. 

Mr.  Corinblit:  I  will  offer  in  evidence  at  this 
time  [1398]  Plaintiff's  Exhibit  1-A,  which  is  the 
letter  addressed  to  Paramount  Pictures. 

The  Court:    It  may  be  received  in  e^ddence. 

(The   exhibit  heretofore   marked   Plaintiff's 

Exhibit  1-A,  was  received  in  evidence.)  [1399] 

***** 

Mr.  Corinblit:  I  would  like  to  offer  in  evidence 
the  similar  letters  that  were  sent  to  the  other  com- 
panies named.  Exhibit  6-A. 

The  Clerk:    Already  in  evidence,  Mr.  Corinblit. 

Mr.  Corinblit:    6-A  is  in  evidence. 

Exhibit  10-A,  Exhibit  14-A.  14-A  is  in  evidence. 

Exhibit  21-A.  That  should  be  21-B  and  Exhibit 
26-A  and  Exhibit  30-A. 

The  Court :    They  will  be  received  in  evidence. 

The  Clerk:    You  have  Exhibit  10-B  here. 

The  Court:    Yes. 

The  Clerk:  Do  you  want  that  in  evidence?  You 
haven't  said  anything  about  that. 

Mr.  Corinblit:    10-B  in  evidence?  Yes. 

The  Clerk:  10-A,  10-B,  21-B,  26-A  and  30-A  are 
in  evidence. 

(The  exhibits  heretofore  marked  Plaintiffs' 
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Exhibits  10- A,  10-B,  21-B,  26-A  and  30-A,  were 
received  in  evidence.) 

Q.  (By  Mr.  Corinblit)  :  Turning  first  to  War- 
ners, Mr.  [1400]  Schreiber,  I  show  you  Plainti:ff's 
Exhibit  10-C  and  ask  you  whether  or  not  you  re- 
ceived this  letter  from  the  defendant  Warners; 
10-D  and  ask  you  whether  or  not  you  sent  this  letter 
to  Warner's  dated  March  6,  1950,  and  10-E,  I  will 
ask  you  whether  you  received  this  letter  from  Mr. 
Fred  Greenberg  of  Warner's  dated  March  8,  1950? 

A.  Yes,  I  received  this  letter  of  February  9 
from  Mr.  Roy  Haynes. 

Q.     That  is  lO-C? 

A.  Yes.  I  sent  this  March  6th  letter  to  Mr. 
Greenberg  or  Mr.  Herbel  on  March  6th,  1950.  [1401] 

Q.     That  is  10-D. 

A.     And  I  received  this  letter  on  March  8,  1950. 

Mr.  Corinblit:  We  will  offer  in  evidence  as 
Plaintiff's  exhibits  10-C,  10-D  and  10-E. 

The  Court:    In  evidence. 

The  Clerk:    Exhibits  10-C,  10-D  and  10-E. 

(The  exhibits  referred  to  were  received  in 
evidence  and  marked  Plaintiff's  Exhibits  10-C, 
10-D  and  10-E.) 

Mr.  Corinblit:  We  have  already  introduced  in 
evidence  the  Metro  letters.  We  have  one  more, 
Plaintiff's  6-F. 

Q.  Mr.  Schreiber,  I  will  ask  you  whether  or  not 
you  received  this  letter  from  Mr.  Hickey. 

A.     I  did  receive  this  letter. 

Mr.  Corinblit:  We  will  offer  in  evidence  Plain- 
tiff's Exhibit  6-F. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1117 

(Testimony  of  Alex  Schreiber.) 

The  Court:    In  evidence. 

The  Clerk:    Exhibit  6-F. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  6-P.) 

Q.  (By  Mr.  Corinblit)  :  I  will  show  you  Plain- 
tiff's Exhibit  1-B,  which  is  a  letter,  Schreiber  to 
Paramount  Pictures  in  New  York,  dated  February 
6,  1950,  and  ask  you  whether  you  sent  the  original 
of  this  letter  to  Paramount  in  New  York.  Just 
whether  you  sent  it. 

A.     Yes,  I  did.  [1402] 

Q.  And  Plaintiff's  Exhibit  1-C,  which  is  a  letter 
from  Taylor  to  Schreiber,  dated  February  9,  1950, 
and  ask  you  whether  you  received  that  from  Mr. 
Taylor  of  Paramount. 

A.    Yes,  I  received  this  letter. 

Q.  I  show  you  Plaintiff's  Exhibit  1-D,  which  is 
a  letter  from  Mr.  Schwallberg,  New  York,  Para- 
mount Film  Distributing  Corporation,  to  Alex 
Schreiber,  dated  February  10,  1950,  and  ask  you  if 
you  received  that  from  Mr.  Schwallberg. 

A.    Yes,  I  did. 

Mr.  Corinblit:  We  will  offer  Plaintiff's  Exhibit 
1-B,  1-C  and  1-B  in  evidence,  your  Honor. 

The  Court:    In  evidence. 

The  Clerk:    Plaintiff's  Exhibits  1-B,  1-C  and  1-D. 
(The  exhibits  referred  to  were  received  in 
evidence  and  marked  Plaintiff's  Exhibits  1-B, 
1-C  and  1-D.) 

Q.  (By  Mr.  Corinblit)  :  I  will  show  you  Plain- 
tiff's Exhibit  14-B  and  14-C,  Mr.  Schreiber.  14-B  is 
a  letter,  Schreiber  to  Universal,  dated  February  6, 
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1950,  which  is  in  evidence.  I  am  sorry.  I  see  that 

14-C  is  already  in  evidence  as  well. 

I  will  show  you,  Mr.  Schreiber,  a  group  of  exhib- 
its, the  first  of  which  is  identified  as  21-A,  a  letter 
Schreiber  to  RKO,  dated  February  6,  1950,  and  ask 
you  whether  you  sent  that  letter  to  RKO. 

A.     This  letter  I  sent  to  RKO  in  New  York. 

Q.     In  New  York?  A.     To  Mr.  Mochrie. 

Q.  I  will  show  you  Plaintiff's  Exhibit  21-C, 
which  is  a  letter,  Cohen  to  Schreiber,  dated  Febru- 
ary 8,  1950,  and  ask  you  whether  you  received  that 
letter  from  RKO  through  Mr.  Cohen. 

A.  Yes.  Mr.  Cohen  was  the  local  branch  man- 
ager. 

Q.  I  will  show  you  Plaintiff's  Exhibit  21-D, 
which  is  a  letter,  Zimmerman  of  RKO  to  Paradise 
Theatre  Building  Corporation,  dated  February  23, 
1950,  and  ask  you  whether  you  received  that  from 
Mr.  Zimmerman. 

A.  Yes.  Mr.  Zimmerman  was  the  attorney  for 
RKO. 

Mr.  Corinblit :  We  will  offer  Plaintiff's  Exhibits 
21-A,  21-C  and  21-D  in  evidence. 

Mr.  Mitchell:  Your  Honor,  in  view  of  your  pre- 
vious rulings  with  respect  to  RKO,  Columbia  and 
United  Artists,  which  are  not  defendants  in  this 
action,  but  as  to  which  you  have  permitted  evidence 
of  oral  matters,  may  we  have  our  objection  on  the 
ground  that  those  matters  concerning  RKO,  Colum- 
bia and  United  Artists,  are  incompetent,  irrelevant 
and  immaterial,  go  to  all  testimony  with  respect  to 
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those  three  companies,  so  we  don't  keep  interrupt- 
ing for  that  purpose  ? 

The  Court:  Yes.  You  may  have  the  same  objec- 
tion. Same  ruling.  Objection  overruled.  The  exhibits 
may  be  admitted  in  evidence.  [1404] 

The  Clerk:    21-A,  21-C  and  21-D. 

(The  exhibits  referred  to  were  received  in 
evidence  and  marked  Plaintiff's  Exhibits  21-A, 
21-C  and  21-D.) 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  I  show 
you  Plaintiff's  Exhibits  26-B,  26-C  and  26-D.  26-B 
is  a  letter,  Schreiber  to  Columbia,  dated  February 
6,  1950.  I  ask  you  whether  you  sent  the  original  of 
that  letter  to  Columbia. 

A.  Yes.  This  is  a  letter  to  Columbia  in  New 
York,  attention  Abe  Montague.  He  was  the  general 
sales  manager. 

Q.  And  a  letter,  March  6,  1950,  Schreiber  to  Co- 
lumbia, attention  branch  manager.  That  is  in  Los 
Angeles.  Did  you  send  that  letter? 

A.  Yes.  I  sent  it  to  the  branch  manager  here  in 
Los  Angeles. 

Q.  26-D,  letter  from  Schreiber  to  Montague, 
dated  March  6,  1950.  Did  yoii  send  that  letter  to  Mr. 
Montague  of  Columbia  Pictures  Corporation  in  New 
York?  A.     Yes,  I  did. 

Mr.  Corinblit:  We  will  offer  Plaintiff's  Exhibits 
26-B,  26-C  and  26-D  in  evidence,  your  Honor. 

The  Court:    In  evidence. 

The  Clerk:    26-B,  -C  and  -D. 

(The  exhibits  referred  to  were  received  in 
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evidence   and  marked   as   Plainti:ff's   Exhibits 
26-B,  26-C  and  26-D.)  [1405] 

Q.  (By  Mr.  Corinblit) :  I  will  show  you  Plain- 
tiff's Exhibit  30-B,  a  letter  Schreiber  to  United 
Artists  Corporation,  dated  Eebniary  6,  1950,  and 
ask  you  if  you  sent  the  original  of  that  letter  to 
United  Artists  in  Los  Angeles.  A.     I  did. 

Q.  I  will  show  you  Plaintiff's  Exhibit  30-C, 
which  is  a  letter,  Schreiber  to  United  Artists  in  Los 
Angeles,  and  ask  you  whether  you  sent  the  original 
of  that  letter  to  Los  Angeles.  A.     I  did. 

Q.     To  United  Artists  Corporation? 

A.     I  did. 

Q.  I  show  you  a  letter,  Exhibit  30-D,  which  is  a 
letter,  Schreiber  to  Mr.  Grad  Sears,  United  Artists 
Corporation  in  New  York,  dated  March  6,  1950,  and 
ask  you  whether  you  sent  that  letter  to  Mr.  Sears  in 
New  York,  United  Artists  Corporation. 

A.    Yes,  I  did. 

Q.  I  will  show  you  Plaintiff's  Exhibit  30-E, 
which  is  a  letter,  United  Artists  Corporation,  by 
J.  J.  O'Laughlin,  branch  manager,  to  Alex 
Schreiber,  March  9,  1950,  and  ask  you  if  United 
Artists  through  Mr.  O'Laughlin  sent  that  to  you. 

A.     Yes.    I  remember  that  one  distinctly. 

Q.  I  will  show  you  Plaintiff's  Exhibit  30-F, 
which  is  a  letter,  Schreiber  to  United  Artists  Corpo- 
ration in  Los  Angeles,  dated  March  22,  1950,  and 
ask  you — I  notice  there  is  a  date  [1406]  written  on 
here  of  1959.  That  is  intended  as  1950,  is  that  right? 

A.     That's  right. 
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Q.     I   will   ask  you   if   you   sent   that   letter  to 
United  Artists  Corporation. 

Mr.  Johnston :    You  are  speaking  of  the  distribu- 
ting company,  are  you  not,  Mr.  Corinblit  ? 

Mr.  Corinblit:    Yes,  that's  right. 

The  Witness:    Yes. 

Mr.  Corinblit:    We  will  offer  in  evidence  Plain- 
tiff's Exhibits  30-B,  30-C,  30-D,  30-E  and  30-F. 

The  Court:    In  evidence. 

The  Clerk:    Exhibits  30-B,  30-C,  30-D,  30-E  and 
30-F. 

(The  exhibits  referred  to  were  received  in 
evidence  and  marked  as  Plaintiff's  Exhibits 
30-B,  30-C,  30-D,  30-E  and  30-P.) 

Mr.   Corinblit:     That   completes   this   particular 
offer  at  this  time,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  we 
are  about  to  take  another  recess.  Again  it  is  my  duty 
to  admonish  you  you  are  not  to  discuss  this  case 
with  anyone,  you  are  not  to  allow  anyone  to  discuss 
it  with  you,  and  you  are  not  to  formulate  or  express 
any  opinion  as  to  the  rights  of  the  parties  until  the 
case  has  been  finally  submitted  to  [1407]  you  for 
decision.  You  will  now  be  excused  until  15  minutes 
after  11 :00.  Court  will  stand  in  recess  until  11 :15. 
(Recess.)  [1408] 

The  Court:    Is  it  stipulated  the  jury  are  present 
and  in  the  jury  box  ? 

Mr.  Corinblit:     So  stipulated. 

Mr.  Mitchell:    Yes. 

The  Court :    You  may  proceed. 
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Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  turning 
first  to  the  distributor  Universal.  After  you  wrote 
the  letter  identified  as  Plaintiff's  14- A  inquiring 
about  first-run  pictures  and  received  a  reply  from 
Mr.  Blake,  which  is  Exhibit  14-C  for  identification, 
which  has  already  been  admitted  into  evidence,  and 
I  will  show  you  that 

A.    Yes,  I  received  that. 

Q.  Now,  I  call  your  attention  to  the  reference  in 
the  last  paragraph  which  states: 

"But  it  our  thought  that  it  would  be  better  for 
you  to  discuss  this  in  detail  with  our  western  dis- 
trict manager,  Mr.  Barney  Rose,  and/or  our  Los 
Angeles  branch  manager  Mr.  William  Marriott 
when  you  come  out  here  in  March." 

Now,  Mr.  Schreiber,  did  you  have  a  discussion 
with  Mr.  William  Marriott  after  you  received  this 
letter?  A.     I  did. 

Q.  And  what  was  the  approximate  date  of  that 
meeting,  if  you  recall? 

A.  I  believe  that  was  in  April  1950  before  we 
opened  [1409]  the  theatre. 

Q.  Now,  where  did  you  go  to  talk  to  Mr.  Mar- 
riott ? 

A.  In  Mr.  Marriott's  office,  I  believe.  I  went 
with  my  son  Max  to  visit — to  discuss  this  with  Mr. 
Marriott. 

Q.  And  where  is  Mr.  Marriott's  office  located? 
Is  that  where  the  Universal  office  is  in  Los  Angeles  ? 

A.     Yes,  they  are  on  South  Vermont  Avenue. 

Q.     Is  there  an  area  down  near  Vermont  and 
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Washington  Boulevard,  an  area  that  is  referred  to 

as  Film  Row?  A.     That  is  correct. 

Q.  And  that  is  the  place  where  all  the  distribu- 
tors have  their  Los  Angeles  offices,  is  that  correct? 

A.  Most  of  them  have  them  right  on  Vermont, 
although  Paramount  had  theirs  on  the  side  street 
and  Metro  has  theirs  on  Cordova  Street. 

Q.  But  they  are  all  within  a  few  blocks  of  each 
other?  A.     That  is  correct. 

Q.  All  right.  Now,  when  you  went  to  see  Mr. 
Marriott  and  had  a  discussion  with  him  who  were 
present  ?  A,     My  son  Max. 

Q.     And  Mr.  Marriott  ?  A.     That  is  right. 

Q.    And  yourself  ?  A.     That  is  right. 

Q.     Anybody  else?  [1410] 

A.    No,  nobody  else. 

Q.  Will  you  tell  me  what  you  said  to  Mr.  Mar- 
riott and  what  Mr.  Marriott  said  to  you? 

A.  Well,  I  told  Mr.  Marriott  that  my  son  and 
I — first  of  all  I  came  to  meet  him  personally  be- 
cause I  believe  that  was  the  first  time  we  had  met 
him  and  we  came  to  see  him  about  getting  first-run 
Universal  pictures  nonexclusive  in  the  Paramount 
Theatre,  and  that  we  would  like  to  run  their  pic- 
tures; that  we  were  going  to  have  a  beautiful  thea- 
tre. We  expected  to  open  real  soon  and  we  were 
sure  that  we  would  be  able  to  pay  the  distributor  or 
Universal  a  large  film  rental  on  their  bigger  and 
better  pictures  if  we  were  permitted  or  had  the  op- 
portunity to  negotiate  with  him  for  first-run  pic- 
tures. 
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Mr.  Marriott  seemed  to  be  very  evasive  and 

Mr.  Mitchell :    I  move  that  be  stricken  out. 

The  Court :    It  may  go  out. 

Mr.  Mitchell:  Can't  this  witness  be  instructed  to 
say  what  they  said  instead  of  making  these  com- 
ments f 

The  Court:  It  is  not  what  the  party  semed  to 
think  but  what  they  said  and  did. 

The  Witness:  I  am  sorry.  I  just  can't — I  can't 
seem  to  remember  that. 

He  said  that  he  couldn't  give  us  any  first-run  pic- 
tures; that  he  is  just  the  branch  manager;  that  it 
would  still  have  [1411]  to  be  up  to  Mr.  Barney  Rose 
or  Mr.  Blake  or  New  York  to  make  the  decision,  but 
he  was  sure  that  they  wouldn't  get  the  pictures  be- 
cause they  were  playing  a  combination  of  the  five 
theatres  and  that  he  was  sure  we  could  not  break  in 
or  we  could  not  play  day  and  date  with  the  combina- 
tion that  was  now  playing  their  pictures. 

I  believe  I  told  him  all  about  the  theatre  and  told 
him  that  I  believed  that  Universal  pictures  one  time 
or  another  had  played  at  the  Loyola  Theatre,  which 
was  just  three  blocks  from  our  Paradise,  on  the 
same  side  of  the  street;  that  we  were  going  to  have 
a  larger  theatre  than  the  Loyola  and  if  the  Loyola 
would  have  played  their  pictures  first  run  with 
downtown,  or  words  to  that  effect,  then  Hollywood 
and  the  first  run — I  saw  no  reason  why  we  couldn't 
play  it;  that  the  Fox  i^eople  through  their  Loyola 
Theatre  have  established  Westchester  as  a  first-run 
area,  a  community  by  itself. 
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And  I  am  pretty  sure  I  told  him  that  because  I 
told  i^ractically  all  the  distributors  the  same  thing, 
that  Westchester  was  a  separate  community  and  the 
Loyola  Theatre  established  it  as  a  separate  commu- 
1  nity  by  playing  pretty  near  everybody's  pictures 
first  run. 

And  he,  of  course,  said:  "Well,  I  just  work  here," 
or  words  to  that  effect.  It  wasn't  him.  He  didn't 
j  have  the  authority.  I  would  have  to  take  it  up  with 
New  York  or  [1412]  Barney  Rose,  who  was  a  divi- 
sion manager  or  district  manager,  or  Mr.  Blake.  He 
couldn't  do  any  more.  He  knows  the  neighborhood. 
He  goes  to  the  airport  quite  often.  It  looks  like  it  is 
going  to  be  a  beautiful  theatre  and  we  should  do 
good  business. 

Now,  I  made  a  memorandum  of  that  meeting  and 
I  don't  know  if  there  is  anything  else  that  I  told 
him  at  that  time.  I  would  have  to  refer  to  my  memo- 
randum. [1413] 

Q.  All  right.  I  think  you  have  stated  substan- 
tially all  that  is  contained  in  your  memorandum, 
Mr.  Schreiber,  but  I  will  show  you  Plaintiff's  Ex- 
hibit 14-D,  which  is  the  memorandum.  I  will  first 
ask  you  whether  you  made  this  memorandum  on  or 
about  the  date  of  the  meeting. 

A.  This  memorandum  has  a  date  of  April  12th 
at  1:15  to  1:45  in  the  afternoon.  That  would  be 
1950.  I  made  this  memorandum  either  that  night, 
the  next  day,  or  the  second  day.  I  had  this  memo- 
randum made. 

Q.  All  right.  I  will  ask  you  if  that  memoran- 
dum refreshes  your  recollection  in  any  way  as  to 
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any  other  matters  that  you  have  not  testified  to  con- 
cerning your  conversation  with  Mr.  Marriott. 

A.  Yes.  Mr.  Marriott  said  that  Mr.  Al  O'Keefe, 
who  was  one  of  the  sales  executives  in  New  York, 
asked  him  if  I  had  been  in  the  office  yet  to  see  him. 
He  said  naturally  he  told  Mr.  0  'Keef  e  that  I  hadn't 
been  in  the  office. 

Yes,  that  is  about  what  I  said.  I  may  have  used  a 
different  word  here  or  there. 

Q.  Now,  Mr.  Schreiber,  the  Paradise  Theatre 
never  obtained  Universal  pictures  on  first  run  Los 
Angeles  during  the  period  August  1950  to  Septem- 
ber 1951,  did  they? 

A.  We  did  not  receive  any  Universal  pictures 
first  run. 

Q.  Now,  turning  to  Loew's  for  a  moment,  al- 
ready in  evidence  are  the  letters  of  February  6, 
1950,  that  you  sent  to  [1414]  Los  Angeles  and  New 
York  requesting  first  run  pictures  from  Loew's,  the  || 
opportunity  of  first  run  pictures  for  Loew's,  and 
the  replies  from  Loew's.  i 

Did  you  subsequently  have  a  conversation  with  ' 
representatives  of  Loew's  in  Los  Angeles? 

A.    I  did.  ' 

Q.  About  approximately  when  was  that  conver- 
sation ? 

A.     That  was  in  March  or  April  1950. 

Q.  All  right.  Where  did  that  conversation  take 
place  ? 

A.  At  the  Metro  office  on  Cordova  Street  in  the 
Film  Row  area. 


I 
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Q.     In  Los  Angeles'?  A.    In  Los  Angeles. 

Q.     T^ho  was  present  at  that  meeting? 

A.  My  son  Max  and  I  visited  the  Metro  office 
and  we  met  Mr.  Hickey. 

Mr.  Hickey  called  in  the  office,  when  we  got  there, 
he  called  in  Mr.  Sam  Gardner,  who  was  one  of  his 
assistants  or  district  managers  or  division  manag- 
ers. He  called  in  Mr.  Tom  Aspell,  Avho  was  the 
branch  manager,  and  he  called  in,  I  believe,  a  fel- 
low by  the  name  of  Caliban,  who  was  the  office 
manager,  and  he  called  in  Mr.,  I  believe,  Alex 
Weismann,  a  city  salesman,  all  in  the  room  at  the 
same  time. 

Naturally,  we  introduced  ourselves  to  all  these 
[gentlemen  and  we  started  to  tell  them.  Max  or  I, 
I  did  most  of  [1415]  the  talking,  we  told  them  we 
were  going  to  build  this  Paradise  Theatre,  told 
them  about  the  seating  capacity,  the  location,  and, 
of  course,  they  acknowledged  that  they  knew  about 
the  theatre  going  up,  that  New  York  told  them  that 
I  was  going  to  come  in,  or  they  suggested  I  go  in 
and  see  them. 

He  said  he  had  copies  of  the  letters,  he  had  my 
letter,  and  I  think  Mr.  Hickey  said  something  about 
expecting  me  to  come  in  sooner. 

We  talked  about  first  run  pictures.  I  told  Mr. 
Hickey  and  the  gentlemen  in  the  room  that  I  saw 
no  reason  why  we  can't  have  an  opportunity  to 
negotiate  for  first  run  Metro  pictures,  non-exclusive, 
with  the  only  clearance  that  we  asked  was  over  the 
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Loyola   Theatre   only,   which  is  just  three   blocks 

from  us. 

That  Westchester  was  a  separate  community,  it 
had  been  proved  as  a  separate  community  by  the 
Fox  Theatre  people,  because  they  played  Metro  pic- 
tures at  one  time  or  another  in  Westchester  day  and 
date  with  Los  Angeles  downtown,  day  and  date  with 
Hollywood,  that  they  had  played  day  and  date  in 
the  Loyola,  and  I  saw  no  reason  why  we  can't  have 
first  run  pictures  the  same  as  the  Fox  Theatres. 

That  we  were  going  to  be  a  bigger  theatre,  and  we 
were  going  to  be  as  nice,  we  would  charge  as  much 
money. 

I  practically  pleaded  with  them  to  give  us  an 
opportunity  to  run  first  run  pictures  the  same  as  the 
Fox  [1416]  theatre,  that  we  were  on  the  same  side 
of  the  street,  just  three  blocks  apart. 

The  answer  was,  ''No,  we  can't  give  you  them, 
and  the  pictures  we  ran  was  a  long  time  ago  and 
they  were  small  pictures,  and  it  don't  mean  nothing, 
and  we  are  not  selling  nobody  pictures  first  run  ex- 
cept the  Grauman's  Egyptian  and  Loew's  State," 
and  I  believe  he  said  the  Fox  Wilshire.  I  am  not 
sure  at  that  time  because  at  one  time  Metro  did 
serve  three  first  run  houses,  and  they  w^eren't  doing 
it  any  more. 

I  said,  ''That's  all  right,  you  may  not  be  doing  it 
now,  because  Fox  is  using  most  of  their  own  pic- 
tures in  the  Loyola  Theatre.  They  wouldn't  have 
room  to  play  Metro,  Paramount,  Fox,  Universal, 
Columbia,  RKO,  they  can't,  it  is  impossible,  but 
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they  did  play  some  of  your  pictures,  and  I  pre- 
sume"  

I  think  I  said  to  them  if  they  had  some  open  time 
and  they  needed  a  Metro  picture,  that  they  would 
give  it  to  them. 

He  said  they  would  not  give  it  to  them. 

Then  I  told  them  about  the  business  that  I  under- 
stood— when  I  checked  the  Loyola  Theatre,  the  busi- 
ness they  were  doing  in  there,  that  the  area  was  a 
good  area  and  I  told  them  about  the  houses,  I  told 
them  about  the  business.  In  other  words,  I  gave  the 
best  sales  talk  that  I  could,  literally  speaking,  to 
them,  to  try  to  convince  them  that  they  [1417] 
should  sell  us  or  negotiate  first  run  non-exclusive 
Metro  pictures. 

The  answer  practically  was,  **You  can  have  7 
days,  bidding  against  La  Tijera  and  the  Inglewood 
theatres,"  I  believe  he  said. 

I  told  him,  "Why  do  we  have  to  bid  against 
those?" 

He  said,  "Well,  J.  Isenberg,  the  attorney  from 
ISTew  York,  was  here,  and  Mr.  Gardner  drove  Mr. 
Isenberg  all  around  the  area,"  and  they  had  decided 
that  we  are  in  competition  with  the  Inglewood  thea- 
tres and  the  La  Tijera,  and,  therefore,  we  got  to  bid 
against  these  theatres. 

Of  course,  I  objected  to  that  and  we  left  the  of- 
fice. We  just  couldn't  get  anywhere  outside  of  the 
fact  that  they  said  we  would  have  to  bid  against 
these  Inglewood  theatres. 

Now,  I  got  a  long  note  on  that  and  I  am  sure 
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when  I  made  that  memorandum,  there  may  be  some 

other  things  in  there. 

Q.  Mr.  Schreiber,  I  will  show  you  Plaintiff's 
Exhibit  6-G  for  identification  and  ask  you  whether 
or  not  this  is  a  memorandum  which  you  prepared  or 
dictated  and  had  typed  on  or  about  March  30,  1950, 
about  the  time  of  the  meeting"?  First,  could  you  an- 
swer that  question?  A.     Yes. 

Q.  Now,  I  will  ask  you  to  examine  that  exhibit 
6-G  and  ask  you  if  that  refreshes  your  recollection 
as  to  any  other  [1418]  matters  that  took  place  at  the 
meeting  with  Mr.  Hickey  and  the  other  people. 

A.     In  this  first  paragraph 

Q.  Don't  read  that  to  the  jury,  Mr.  Schreiber. 
The  only  question  is,  does  it  refresh  your  recollec- 
tion as  to  what  was  said? 

A.  Yes.  This — can  I  tell  in  my  own  words  now 
without  reading  it?  [1419] 

Q.  In  other  words,  is  your  recollection  refreshed 
as  to  any  matter  contained  therein?  What  do  you 
remember  about  it? 

A.  In  talking  to  Mr.  Hickey  about  the  first  run, 
and  I  thought  we  were  entitled  to  the  first  run  in 
Westchester  because  the  Fox  Theatre  people  al- 
ready established  first  run,  Mr.  Hickey  said  no,  he 
couldn't  do  it  and  after  some  time  he  said  he  would 
like  to  see  — he  would  like  to  see  Loew's  take  back 
the  Loew's  Theatre  and  run  their  product  in  there 
first  run  only,  just  in  the  one  theatre,  and  run  in 
about  14  or  15  other  theatres  around  the  area  so 
that  he  could  get  more  film  rental.  But  he  knows  it 
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wouldn't  be  done  or  couldn't  be  done  but  that  is — 

definitely  he  did  tell  my  son  and  I  that. 

Well,  I  believe  I  said  that,  previously,  about  we 
thought  we  could  give  the  film  distributors  equally 
as  much  money  as  the  Loyola  was  paying  for  prod- 
uct. And  I  also — I  don't  know  whether  I  said  that  I 
showed  Mr.  Hickey  some  airplane  pictures  of  the 
area  showing  the  growth  and  also  Mr.  Hickey  said 
that  he  didn't  realize  that  that  area  was  growing  so 
fast;  that  he  knew  the  area  but  he  didnH  realize  it 
was  gTowing  as  fast  and  that  there  were  as  many 
houses  there.  And  I  also  told  him  about  we  were 
contemplating  building  two  more  theatres  in  the 
Valley.  That  was  the  one  on  Laurel  Canyon  and 
Weddington  and  the  other  was  Laurel  Canyon  and 
[1420]  Victory  Boulevard.  We  were  supposed  to 
build  a  theatre  and  Mr.  Hickey  said  he  wished  that 
the  theatres  were  built  now  and  he  would  have  sold 
me — he  would  sell  us  first  run  pictures  in  the 
Valley. 

Q.  Did  Loew's  sell  the  Paradise  Theatre  first 
nm  pictures?  A.     They  did  not. 

Q.  Mr.  Schreiber,  after  you  had  written  your 
letter  of  February  6,  1950 — incidentally,  it  is  estab- 
lished— let  us  get  it  clear  again  that  the  letter  of 
February  6,  1950,  was  drafted  by  Mr.  Simon,  to  a 
substantial  extent — I  don't  know  whether  it  was 
completely  drafted  by  him,  but  drafted  to  a  substan- 
tial extent  by  Mr.  Simon,  is  that  correct? 

A.  I  don't  remember  whether  he  helped  me  with 
the  first  run  or  not.  He  may  have. 
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Q.  I  think  he  testified  that  he  did.  Now,  Mr. 
Schreiber,  after  you  sent  the  letter  to  New  York  and 
to  Los  Angeles,  which  are  Plaintiff's  Exhibit  10- A 
and  10-B,  which  are  duplicates  of  the  letter  already 
read  into  evidence,  you  testified  that  you  received  a 
letter  from  Mr.  Haynes  dated  February  9,  1950, 
which  I  would  like  to  read  to  the  jury.  It  is  already 

in  evidence.  It  is  Exhibit  10-C.  [1421] 

***** 

Then  as  you  testified,  you  sent  them  a  letter  dated 

March  6th,  which  is  Exhibit  10-D  which  reads  as 

follows  after  the  salutation  to  Warners:  [1422] 
***** 

Then  on  March  9th  you  received  a  letter  from 

Mr.  Greenberg,  Exhibit  10-E,  which  is  in  evidence. 

It  reads — it  is  on  the  stationery  of  Warner  Bros. 

Pictures  Distributing  Corporation.  It  is  addressed 

to  you  and  states : 
***** 

Now,  after  that  correspondence,  Mr.  Schreiber, 
did  you  have  a  conversation  with  representatives  of 
Warner  Bros,  in  Los  Angeles  concerning  the  Para- 
dise Theatre  ?  A.     I  did. 

Q.    And  with  whom  was  that  conversation  ? 

A.    I  went  to  Warner  Bros,  with  my  son. 

Q.    And  who  was  present  at  the  meeting? 

A.  Mr.  Herbel,  the  district  manager,  and  Mr. 
Fred  Greenberg,  the  branch  manager.  [1423] 

Q.  And  will  you  give  the  approximate  time  of 
that,  please? 

A.     That  was  in  March  or  April  of  1950. 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1133 

(Testimony  of  Alex  Schreiber.) 

Q.  'Now,  what  was  said  by  you  and  what  was 
said  by  either  Mr.  Herbel  or  Mr.  Greenberg  at  that 
meeting  ? 

A.  Well,  after  the  proper  introductions  I  asked 
Mr.  Herbel  and  Mr.  Greenberg  for  the  opportunity 
to  run  the  Warner  pictures  first  run  non-exclusive 
with  a  clearance  only  over  the  Loyola  Theatre — only 
in  Westchester,  and  day  and  date  with  the  other 
Warner  theatres. 

And  I  told  Mr.  Herbel  the  same  thing  about  Fox 
establishing  Westchester  as  a  separate  community 
or  separate  city  and  that  I  saw  no  reason  why,  if 
Fox  can  have  their  pictures,  and  I  was  pretty  sure 
they  had  played  one  or  two  pictures  up  to  that  time, 
'■1  and  if  they  did,  I  told  them  the  other  distributors 
were  all  playing  their  pictures,  one  or  two  or  three 
previous  to  this  date  in  the  Westchester  area,  and 
I  was  pretty  sure  he  had  played  one  or  two  or 
maybe  three  or  four  Warner  pictures  in  the  Loyola 
first  run  day  and  date  with  downtown  and  day  and 
date  with  Hollywood  and  day  and  date  with  Wil- 
shire  Boulevard,  why  can't  we  have  non-exclusive 
first  run  pictures  with  clearance  only  over  the  Loy- 
ola. We  didn't  care  who  else  played  the  pictures  and 
I  told  him  about  the  beautiful  theatre  and  what  we 
planned  to  have  and  some  of  the  appointments  and 
some  of  the  [1424]  equipment  and  words  to  that 
effect.  I  described  the  Paradise  Theatre— what  it 
was  going  to  be,  and  it  was  going  to  be  open  soon, 
and  I  am  sure  we  could  pay  the  distributors  as 
much  money  as  they  were  getting  in  any  other  first 


1134     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Schreiber.) 
run  house — as  much  as  the  Loyola  paid  them  for 
their  pictures  when  they  played  them — maybe  more 
than  they  received  from  the  Loyola  because  we  were 
going  to  have  a  bigger  house.  It  would  be  a  newer 
house.  We  would  like  to  play  their  pictures  first  run 
non-exclusive,  and  Mr.  Herbel  did  most  of  the  talk- 
ing, and  Mr.  Herbel  said,  ''No,  that  is  impossible. 
We  can't  sell  you  first  run.  We  have  our  own  three 
theatres.  They  are  our  own.  And  we  lost  last  year 
$80,000  in  our  theatres  and  we  are  not  going  to  per- 
mit any  other  theatres  to  run  day  and  date  with  us 
because  we  may  lose  more  money." 

And  I,  of  course,  when  he  said  that,  I  practically 
laughed  and  I  told  him  how  ridiculous  it  was  to 
think  that  people  from  Westchester  were  going  to 
run  all  the  way  downtown  or  in  Hollywood  or  to 
Wilshire  Boulevard  to  see  a  pictiu^e,  and  if  we  had 
it  at  our  place,  they  would  come  to  our  place  and 
he  would  get  more  film  rental  from  us  than  he 
w^ould  from  what  he  would  lose  it  percentage-wise 
from  those  three  theatres  if  people  went  from  our 
Westchester  area  to  any  one  of  those  three  theatres 
and  he  said,  "Well,  regardless  of  what — "  I  think, 
he  or  they  are  not  going  to  [1425]  sell  us  first  run 
pictures — that  he  didn't  know  exactly  why  they  lost 
$80,000  and  I  told  him  he  couldn't  blame  it  on  the 
Paradise,  the  Paradise  wasn't  open,  but  why  they 
lost  it  he  didn't  know,  but  he  thought  it  might  be 
very  bad  pictures,  it  may  have  been  the  times  and 
I  think  at  that  time  he  named  some  pictures  or 
told  me  about  a  lot  of  pictures  that  were  very  disap- 
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pointing  in  receipts  and  had  everybody  in  the  in- 
dustry puzzled  as  to  why  it  wasn't  doing  more  busi- 
ness. 

Then  he  told  me — he  said:  "We  checked  the 
neighborhood  and  you  have  got  to  bid  for  our  pic- 
tures. We  will  let  you  bid  on  the  7-day  availa- 
bility." 

And  of  course  we  objected  to  that  because  we  told 
liim  we  were  not  in  substantial  competition,  or 
words  to  that  effect,  with  any  of  these  Inglewood 
theatres.  We  told  him  that  we  would  play  day  and 
date  if  we  can't  get  first  run  pictures,  we  will  play 
the  7-day  on  negotiation.  We  wanted  to  negotiate 
for  the  pictures  because  there  is  quite  a  difference 
between  negotiating  and  bidding.  We  would  be 
glad  to  do  that,  but  we  didn't  want  to  bid  against 
theatres  that  were  not  in  substantial  competition 
with  us,  and  we  saw  no  reason  for  it,  and  we  would 
play  day  and  date  with  them  and  we  had  what  was 
supposed  to  be  a  more  extensive  theatre  when  it  was 
completed  than  practically  any  other  theatre  in  the 
entire  area  and  words  to  that  effect.  [1426] 

Now,  I  also  made  a  memorandum  on  that.  There 
may  be  some  other  things,  but  I  think  that  is  the 
highlights  of  my  discussions  and  my  son's.  [1427] 

Q.  I  will  show  you  Plaintiff's  Exhibit  10-F-l, 
and  ask  you  if  this  is  a  memorandum  which  you 
dictated  and  had  prepared  at  or  about  the  time  of 
the  mooting  with  Mr.  Herbol  and  Mr.  Greenberg? 
Is  that  the  memorandum  you  had  prepared? 
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A.  This  is  the  memorandum  and  it  is  dated 
March  30,  1950. 

Q.  All  right.  Now,  will  you  examine  that  and 
state  if  that  refreshes  your  recollection  as  to  any 
additional  matters  or  as  to  any  of  the  matters  that 
you  have  testified  about. 

A.  Well,  first  of  all,  he  said  that  he  discussed 
it  with  New  York  and  it  was  his  decision  with 
New  York  not  to  serve  us  first  run. 

Another  thing  I  see,  I  just  saw  it  at  a  glance,  he 
didn't  know  what  position  Warners  would  take 
after  the  divorcement,  because  the  government  was 
making  these  producer-owned  theatres  separate  the 
theatres  from  the  product,  and  that  is  what  he  had 
reference  to  when  he  said,  well,  he  didn't  know  what 
they  would  do  or  what  their  oi)inion  would  be  after 
the  divorcement  when  the  theatres  would  be  sepa- 
rated from  production. 

He  also  told  me  about  trouble  that  Marco  Wolff 
was  having,  and  he  also  made  a  request  for  first 
run  product  for  his  Baldwin  Theatre  and  he  wasn't 
going  to  get  it,  or  he  is  trying  to  get  first  run 
product  for  the  Baldwin  and  he  didn't  [1428]  get  it. 

There  is  three  other  matters  that  I  didn't  men- 
tion. 

Q.  Is  your  memory  refreshed  with  respect  to 
certain  matters?  A.    Yes. 

Q.     All   right. 

A.  First  of  all,  I  make  a  memorandum  here 
that  I  did  not  talk  to  him  about  the  7  day  availa- 
bility bidding,  like  I  did  with  the  other  distributors. 
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I  liad  made  a  memorandmn  here  I  did  not  tell  Mm 
that  Metro  had  offered  me  7  days  bidding,  because 
I  have  a  memorandum  here  that  I  asked  for  first 
run  only  and  didn't  think  I  should  mention  the 
!Metro  to  him,  because  he  didn't  mention  it  to  me, 
and  previous  to  this  I  made  a  statement  that  we 
talked  about  it. 

I  may  get  some  of  these  meetings  a  little  bit  mixed 
up  with  one  another,  because  that  was  my  talk  with 
practically  everyone,  and  I  thought  I  had  mentioned 
it  to  Mr.  Herbel,  but  according  to  my  memorandum, 
I  did  not  mention  the  7  day  and  he  did  not  mention 
it  to  me. 

But  Mr.  Herbel  did  say  that  at  one  time  when  I 
told  him  we  were  also  planning  two  theatres  in 
the  Valley,  he  told  me  that  Warner  Bros,  was  con- 
sidering very  seriously  going  into  the  Valley,  also, 
with  a  theatre,  but  because  of  the  government  deci- 
sion breaking  up  the  theatres  from  production, 
they  had  to  give  up  the  idea.  [1429] 

Q.  Mr.  Schreiber,  did  the  Paradise  Theatre  ever 
get  Warner  Bros,  first  run  during  the  period  August 
23,  1950,  to  September,  1951? 

A.     They  never  received  one  picture. 

Q.     After  your  letter  of  February  6,   1950,   to 

Paramount,  you  received  a  letter  which  is  Exhibit 

1-C,   from   Mr.    Taylor,   dated   February  9,    1950, 

which  I  would  like  to  read  to  the  jury  at  this  time, 

addressed  to  you,  to  Mr.  Schreiber:  [1430] 
«  •»  »  *  « 

The  very  next  day  after  you  had  received  this 
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letter  from  Mr.  Taylor  which  I  have  just  read,  you 

testified  you  received  a  letter  from  Mr.  Schwallberg 

from  New  York  which,  after  the  address  to  you, 

said : 
***** 

Now,  after  you  had  received  the  letter  from  Mr. 
Taylor  telling  you  they  had  franchises  and  the  let- 
ter from  Mr.  Schwallberg  stating  he  was  asking 
for  a  report,  did  you  visit  and  have  a  discussion 
with  Mr.  Taylor  in  Los  Angeles?  A.     I  did. 

Q.     Who  was  present  at  that  meeting? 

A.  My  son  Max  and  Mr.  Taylor  and  Mr.  George 
Smith,  the  division  or  district  manager  for  Para- 
mount Pictures.  [1431] 

Q.  Approximately  when  did  that  meeting  take 
place  ? 

A.  I  believe  that  was  in  March  or  April,  early 
part  of  March  or  April. 

Q.     Of  1950?  A.     1950. 

Q.  What  was  said  by  you  and  what  was  said 
by  Mr.  Taylor  or  Mr.  Smith  at  that  meeting? 

A.  That  meeting,  I  also  asked  Mr.  Taylor  and 
Mr.  Smith  for  an  opportunity  to  run  their  pictures 
non-exclusive  first  run  Los  Angeles  in  the  West- 
chester area. 

Mr.  Smith  did  most  of  the  talking,  because  he 
was  the  superior  to  Mr.  Taylor.  He  told  me  that 
that  was  practically  impossible  and  that  they 
wouldn't  consider  it,  that  they  had  a  franchise  with 
the  Hollywood  Paramount  and  with  the  Downtown 
Paramount    Theatre   and   that   was   the   only   two 
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theatres  that  were  running  their  pictures  first  run 

and,  therefore,  we  could  not  get  first  run  pictures. 

When  he  told  me  that  was  the  only  two  theatres 
that  were  running  Paramount  pictures  first  run,  I 
immediately  called  his  attention  to  the  fact  that 
the  Loyola  Theatre  played  Paramount  pictures  first 
run  Los  Angeles  day  and  date  with  HollyAvood  and 
day  and  date  with  downtown  at  one  time  or  another, 
and  why  can't  we  run  Paramount  pictures  first  run? 
The  Fox  theatre  people,  they  managed  to  run  first 
run  in  Westchester,  and  why  can't  we  run  first  run? 

I  told  him  about  the  theatre,  the  size  of  the  thea- 
tre, what  we  had  planned  to  build,  and  it  would  be 
finished  soon,  in  May  or  June  or  July,  whatever 
time  I  used,  and  we  would  have  just  as  good  oppor- 
tunity to  gross  as  much  money  as  the  Loyola  Thea- 
tre, that  we  would  be  able  to  pay  them  as  much  film 
rental  as  the  Loyola  Theatre. 

That  Fox  can  get  what  they  want,  and  they  were 
getting  what  they  wanted.  They  were  getting  pic- 
tures first  run  from  practically  every  distributor 
in  Westchester.    Why  can't  we  get  them? 

We  practically  begged  each  one  of  these  fellows, 
we  told  them  we  had  a  big  investment,  we  had 
undertaken  a  loan  obligation,  and  why  can't  we  get 
pictures?  That  we  would  be  open  soon  and  wanted 
the  pictures. 

He  told  us  again  they  had  a  franchise  and  they 
had  to  give  them  to  the  Paramount,  and  they 
weren't  going  to  do  anything,  and  there  was  a  law- 
suit pending,  and  the  Baldwin  requested  first  run, 
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and  they  didn't  give  it  to  them  either,  and  that  was 
in  court,  the  Paramount  case  was  in  court  and  until 
it  was  all  settled,  they  v^eren't  going  to  sell  us  any 
first  run  pictures. 

I  told  them  I  understood  franchises  were  illegal, 
that  the  government  had  ruled  franchises  are  ille- 
gal, and  he  told  me  in  Avords  and  effect,  ''Illegal 
or  not  illegal,  we  are  not  going  to  sell  you  first  run 
pictures."  [1433] 

That  they  had  made  a  study  of  the  area,  they 
know  the  area,  and  the  best  they  will  do  for  us  is 
they  were  going  to  have  two  7  day  availability  pic- 
tures, and  they  would  give  us  an  opportunity  to  bid 
for  one  of  the  7  day  pictures,  and  they  also  are 
going  to  have  two  14  day  pictures.  They  studied 
the  area  and  it  was  a  big  area,  and  it  was  quite  a 
problem,  or  words  to  that  effect,  and  we  could  bid 
for  the  7  day  and  if  we  lost  for  the  7  day,  we  would 
have  to  bid  for  the  14. 

I  told  them,  "We  don't  want  to  bid.  We  want  to 
negotiate.  If  we  can't  get  first  run,  we  would  like 
to  negotiate  for  their  pictures.  We  don't  want  to 
bid  for  them." 

We  got  the  same  answer  from  Mr.  Smith  as  he 
stated  originally,  you  got  to  bid  for  the  pictures  and 
there  is  going  to  be  two  7  days  and  two  14  days, 
and  that  was  the  best  they  would  do  for  us,  and 
they  either  had  discussed  it  with  New  York  or  de- 
cided themselves  on  it. 

I  also  have  a  memorandum  on  that,  Mr.  Corin- 
blit.    Maybe  there  is  some  more  stuff  in  there,  but 
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the  highlight  was  why  can  Fox  get  first  run  pic- 
tures and  their  pictures,  and  we  can't  get  no  Para- 
mount pictures. 

Q.     I  will  show  you  Plaintiff's 

Mr.  ^litchell:  I  move  the  highlight  be  stricken 
as  argument. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Schreiber,  I  will 
show  you  [1434]  Plaintiff's  Exhibit  1-E  and  ask 
you  whether  or  not  that  is  a  memorandum  which 
you  prepared  at  or  about  the  time  of  this  meeting 
you  describe  with  Mr.  Smith  and  Mr.  Taylor. 

A.     Yes,  April  12,  1950.   [1435] 

Q.     That  was  the  date  of  that  meeting,  is  that 
ll  correct?  A.     That's  right. 

Q.     All  right.     Now,  I  will  ask  you  to  examine 

Plaintiff's  Exhibit  l-E  and  tell  me  if  that  refreshes 

your  recollection  as  to  any  other  matters  that  were 

j   stated  at  that  meeting  or  to  any  matters  that  you 

have  testified  to? 

A.  Well,  when  I  had  the  talk  with  them,  the 
discussion,  Mr.  Taylor  said  to  me,  "Evidently  you 
don't  read  your  mail,"  and  I  asked  him  what  he 
meant. 

lie  said,  well,  he  said,  "Didn't  you  get  a  letter 
from  me  that  we  told  you  that  we  had  a  franchise?" 

That  is  where  I  answered  him  that  I  thought  that 
the  franchises  were  illegal.  He  wanted  me  to  bid 
for  the  seven-day  or  14-day  availability  and  he 
would  send  me  the  forms.  They  send  out  the  forms 
to  ask  you  to  make  an  offer,  and  I  said,  no,  I  would 
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negotiate,  would  be  glad  to  negotiate  with  them  if 
we  couldn't  get  first  run  product,  and  he  told  me 
that  it  is  practically  the  same  thing,  bidding  and 
negotiating,  and  I  told  him  there  is  no  such  thing, 
that  the  two  are  together  just  as  different  as  there 
is  day  and  night. 

I  didn't  use  "day  and  night,"  but  I  told  him  they 
were  different  and  I  still  insist  that  they  are  dif- 
ferent. 

Q.  Mr.  Schreiber,  if  that  refreshes  your  recol- 
lection you  may  testify  to  it,  but  don't  read  from  it. 

A.  Yes,  it  does  refresh  my  recollection.  They 
stated  [1436]  at  that  meeting  that  they  had  a  leap- 
frog availability  or  clearance  and  I  told  them  that 
I  had  never  heard  of  the  words  "leap  frog,"  what 
does  he  mean  by  "leap  frog,"  so  he  started  to  ex- 
plain that  if  this  theatre  takes  clearance  over  this 
theatre  and  this  theatre  takes  clearance  over  this 
theatre  and  this  theatre  takes  clearance  over  that 
theatre,  it  is  just  leap-frogging  all  the  way  down  so 
the  fellow  on  the  end  can  get  clearance  on  the  fel- 
low on  this  end. 

I  told  him  I  never  heard  of  it  before  and  that  the 
distance  between  one  end  and  the  other  end  was  just 
ridiculous,  which  included  the  Southside  Theatre, 
which  was  so  many  miles  away  from  us,  and  he  said, 
"Well,  that  is  the  leap-frog  clearance,"  and  they 
were  going  to  have  two  prints. 

He  also  made  mention — this  memorandum  re- 
minds me  that  he  made  mention  about  a  dividing 
line.     They  didn't  know  where  they  were  going  to 
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have  the  dividing  line  and  it  was  almost  impossible 

to  say  where  the  di^dding  line  was. 

I  called  their  attention  that  just  recently  to  this 
meeting  on  April  12th  they  had  served  the  Loyola 
Theatre  with  Captain  Cliina,  just  recently.  I  called 
that  to  their  attention. 

When  I  called  his  attention  to  Captain  China 
he  said  it  was  just  a  coincidence,  that  the  Loyola 
group  of  Fox  houses  played  Captain  China;  the 
two  Paramount  Theatres  were  all  booked  up  in 
their  bookings  and  they  didn't  have  room  to  [1437] 
play  their  pictures  in  the  two  Paramount  houses, 

i  so  they  played  Captain  China  in  this  group. 

So  I  said,  "Well,  what  about  the  other  pictures 

I  that  had  played  there  previously  to  that,"  so  Mr. 
Smith  or  Mr.  Taylor  said,  ''Well,  that  was  a  coinci- 
dence also.    It  was  just  one  of  those  things  where 

,  the  Paramount  was  booked  up  and  they  couldn't 
run  it  and  they  were  four  to  eight  weeks  behind  in 
their  dates  and  rather  than  wait  for  a  later  play 
date,"  or  words  to  that  effect,  they  gave  it  to  the 
Fox  group.  And,  of  course,  when  they  told  me  that 
I  told  them  to  give  me  some  of  those  pictures  too 
and  then  Mr.  Taylor  in  a  joking  way  said  to  me, 
"Well,  we  would  like  to  sell  you  some  of  our  news- 
reels — we  will  sell  you  some  of  our  newsreels  first 

And  then  it  also  refreshes  my  memory.  I  told 
him  there  were  many — there  was  over  31,000  people 
in  that  area  and  I  thought  the  people  of  Westches- 
ter were  entitled  to  see  first-run  pictures  just  as 
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soon  as  possible  without  having  to  wait  to  a  later 

date  to  see  the  pictures. 

Q.  Now,  Mr.  Schreiber,  did  you  in  the  Paradise 
Theatre  ever  receive  any  first-run  pictures  from 
Paramount  during  the  period  August,  1950  to  Sep- 
tember, 1951?  A.     Not  one  picture. 

Mr.  Corinblit:  That  is  all. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  we 
are  [1438]  about  to  take  another  recess,  and  again 
it  is  my  duty  to  admonish  you  that  you  are  not  to 
discuss  this  case  with  anyone,  you  are  not  to  permit 
anyone  to  discuss  it  with  you,  and  you  are  not  to 
formulate  or  express  any  opinion  as  to  the  rights 
of  the  parties  until  the  case  has  been  finally  sub- 
mitted to  you.  I 

With  that  admonition  we  will  now  recess  until 
2:00  o'clock  this  afternoon.  j 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2 :00  o'clock  p.m.  of  the  same  ! 
day.)   [1439] 

July  25,  1956,  2:00  o'clock  p.m. 

The  Court:  Is  it  stipulated  the  jury  is  present 
in  the  box?  i 

i 

Mr.  Corinblit:     So  stipulated. 

Mr.  Johnson:    Yes. 

The  Court:     You  may  proceed. 
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ALEX  SCHREIBER 

the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Corinblit) :  Mr.  Schrei])er,  we  had 
finished  talking  about  your  first  visits  to  Paramount. 

I  will  first  state  that  in  evidence  are  the  letters 
you  sent  to  Columbia  in  February,  1950,  asking  the 
representatives  of  Columbia  if  they  would  license 
you  a  non-exclusive  first  run.  Exhibits  26-A  and 
26-B,  which  are  the  same  as  the  other  letters. 

There  is  a  letter  dated  March  6,  1950,  which  is 
Plaintiff's  Exhibit  26-D,  which  I  would  like  to 
read.  It  is  a  letter  from  Schreiber  to  Montague, 
Columbia  Pictures  Corporation,  New  York.  [1440] 

"Dear  Abe: 

"I  did  not  receive  an  answer  to  my  letter  of 
February  6  regarding  the  first  run  product  for  the 
Paradise  Theatre,  Los  Angeles.  I  presume  you 
have  been  very  busy  and  will  abide  an  answer  at 
your  earliest  convenience. 
"Sincerely  yours." 

Now,  subsequently,  after  this  letter,  did  you  have 
a  discussion  with  representatives  of  Columbia  in 
Los  Angeles?  A.     I  did. 

Q.     With  whom  did  you  have  that  conversation? 

A.  Mr.  Wayne  Ball.  He  was  the  branch  man- 
ager at  the  time. 

Q.  Who  was  present  besides  Mr.  Ball  and  your- 
self? 
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A.     I  believe  my  son  Max  was  with  me. 

Q.     Approximately  what  date  was  that  meeting? 

A.     I  believe  that  was  in  March  or  April. 

Q.  All  right.  Now,  will  you  tell  us  what  you 
said  to  Mr.  Ball  and  what  Mr.  Ball — will  you  iden- 
tify Mr.  Ball,  please?  He  was  branch  manager, 
did  you  testify? 

A.     I  believe  he  was  branch  manager. 

Q.  Now,  will  you  tell  us  what  you  said  and 
what  Mr.  Ball  said? 

A.  When  I  met  Mr.  Ball,  I  asked  if  I  could  see 
Mr.  Safron  also,  Jerry  Safron,  because  Jerry  Saf- 
ron  was  the  district  [1441]  manager  of  this  area 
of  Columbia  Pictures. 

Mr.  Ball  told  me  he  was  not  in,  but  he  would  be 
glad  to  talk  to  me. 

I  spoke  to  Mr.  Ball  and  requested  first  run,  an 
opportunity  to  buy  first  run  non-exclusive  their 
pictures  in  Los  Angeles. 

Mr.  Ball  told  me  that  we  couldn't  get  first  run  on 
their  pictures,  that  they  were  already  committed, 
or  they  were  already  sold  to  the  other  theatres,  I 
believe  it  was  RKO  Pantages  and  Hillstreet,  and 
there  was  no  chance  for  us  to  get  first  run  pictures, 
and  if  they  gave  them  to  us,  the  theatres  in  Ingle- 
wood  would  want  it,  other  areas  would  demand  a 
first  run,  and  they  just  couldn't  give  out  a  first  run, 
multiple  first  run,  or  words  to  that  effect. 

In  fact,  he  told  me  that  the  La  Tijera  Theatre 
tried  to  get  first  run  on  Columbia  pictures  and  they 
refused  it,  also.     In  fact,  they  said  that  the  La 
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Tijera  started  a  lawsuit  against  Columbia  to  get 

first  run  pictures  and  they  did  not  get  the  pictures. 

And  he  was  positive  or  he  was  sure  that  we  would 
not  get  first  run  Los  Angeles  on  Columbia  pictures. 

He  told  me  that  he  knew  the  Fox  Theatre  iieople 
very  well  and  they  are  not  doing  much  business  at 
the  Loyola  Theatre  and,  in  fact,  they  expressed  an 
opinion  to  him  tliat  they  thought  that  they  would 
like  to  go  on,  or  should  go  to  a  [1442]  21  day  house. 

I  told  him  he  was  just  mistaken  in  his  figures 
about  what  the  Loyola  business  was,  that  I  had 
checked  the  house  and  they  were  doing  a  very  big 
business. 

I  naturally  explained  to  him  that  I  thought  we 
should  have  an  opportunity  to  play  the  pictures 
first  run  in  Westchester  day  and  date  with  the 
other  theatres  that  they  were  playing  first  run,  be- 
cause we  were  going  to  have  a  larger  theatre  or  as 
large  as  the  Loyola  Theatre. 

I  believe  I  showed  him  some  pictures.  I  told 
him  about  the  new  theatre,  I  told  him  about  the  size, 
I  told  him  about  the  possibility  that  we  could  gross 
as  much  business  as  the  Loyola  Theatre,  and  I 
pointed  out  all  the  fine  features  that  I  thought  it 
was  necessary  to  convince  him  that  we  were  entitled 
to  first  run  pictures. 

And  I  told  him,  I  am  pretty  sure,  that  we  didn't 
want  any  clearance  on  any  theatre  except  the  Loy- 
ola Theatre,  that  is  the  only  theatre  we  wanted 
clearance  on  as  far  as  first  run  pictures  were  con- 
cerned. 
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I  don't  remember  whether  he  said  anything  about 
we  would  have  to  bid  for  7  day  against  the  Ingle- 
wood  houses  or  not. 

I  have  a  memorandiun  on  that  meeting,  also,  and 
if  I  may  refresh  my  memory,  I  can  tell  you  whether 
we  discussed  7  day  or  not.  [1443] 

Q.  I  will  show  you,  Mr.  Schreiber,  what  has 
been  marked  as  Plaintiff's  Exhibit  26-E  for  identifi- 
cation and  ask  you  first  if  you  prepared  or  caused 
to  be  prepared  the  Plaintiff's  Exhibit  26-E? 

A.     I  did. 

Q.  And  did  you  cause  that  to  be  prepared  on  or 
about  the  time  of  the  meeting? 

A.  After  the  meeting  of  April  12th  when  I 
visited  Mr.  Ball  with  my  son  Max. 

Q.  I  will  ask  you  to  examine  Exhibit  26-E  and 
state  if  anything  in  there  refreshes  your  recollec- 
tion as  to  any  other  subjects  that  were  discussed 
between  you  and  Mr.  Ball  or  with  respect  to  any- 
thing else  that  you  have  testified  to? 

A.  He  told  me  that  we  couldn't  play  their  pic- 
tures with  the  other  first  run  houses.  However,  if 
the  combinations  that  were  now  using  their  product 
first  run  don't  play  the  pictures  then  he  will  give 
us  an  opportunity  to  play  the  pictures,  to  bid  for 
the  first  run  pictures  against  the  Loyola  Theatre, 
but  he  didn't  think  that  would  ever  happen. 

He  did  offer  us  the  7-day  availability  but  said  we 
would  have  to  bid  against  Inglewood  and  that  was 
the  advice  of  their  legal  department — Mr.  Irving 
Morris,  advice  of  legal  department  they  would  not 
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let  us  have  first  run  and  he  [1444]  also  made  men- 
tion about  that  they  did  not  answer  my  letters  on 
the  advice  of  New  York  because  New  York  didn't 
]:)elieve  in  answering  letters  because  so  many  law- 
suits that  Avere  pending,  and  they  didn't  want  to 
write  something  that  may  start  a  lawsuit  or  create 
one,  but  he  thought  I  was  at  least  entitled  to  the 
courtesy  of  an  answer  to  my  letter. 

I  told  him  that  I  saw  no  reason  why  we  can't 
have  the  first  run  product  because  the  Loyola  was 
using  practically  everybody's  product  at  one  time 
or  another  first  run,  and  he  told  me  that  he  thought 
it  was  out  of  the  ordinary  if  I  would  get  first  run 
pictures  there. 

He  asked  me  if  I  thought  Inglewood  was  entitled 
to  first  run  and  I  told  him  yes,  that  they  were  a 
i  separate  community,  far  away  from  us  and  that 
they  would  be  entitled  to  it  also  on  account  of  the 
population,  and  that  we  thought  we  were  entitled  to 
first  run  and  wotiM  like  to  play  their  pictures  first 
run  because  we  wanted  to  take  advantage  of  all  the 
newspaper  publicity  on  the  first  run  pictures,  the 
articles  that  appear  in  the  movie  magazines,  what 
is  said  about  the  pictures  over  the  radio,  and  all 
the  money  that  is  spent^literally  all  the  money 
that  is  spent  advertising  these  pictures  by  playing 
the  lectures  early  and  playing  them  on  first  run. 
By  doing  that  we  could  take  advantage  of  all  of 
that  advertising. 

T  told  them  I  was  planning  to  go  to  New  York  to 
see  [1445]  Mr.  Montague  or  Mr.  Rube  Jackner  but 
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not  for  the  purpose  of  going  over  his  head  or  Jerry 
Safron's  head  and  that  I  wanted  to  be  in  position 
to  tell  them  when  I  was  in  New  York  that  I  already 
talked  to  Mr.  Ball  and  Mr.  Safron,  but  I  was  sorry 
Mr.  Safron  wasn't  in ;  and  that  I  was  sure  that  New 
York  would  have  the  final  say  on  who  could  get  the 
pictures  and  who  could  not. 

We  also  talked  about  some  of  the  new  theatres, 
and  the  old  theatres  that  weren't  doing  very  much 
business  and  the  distributors  were  at  a  loss  to  know 
why — what  happened  to  business,  that  there  wasn't, 
that  they  weren't  doing  the  business  they  antici- 
pated, and  that  was  brought  up  at  the  discussion 
about  he  knew  the  Fox  Theatre  people — he  was 
very  close  to  them  and  they  weren't  doing  the  busi- 
ness at  the  Loyola  they  expected,  and  they  thought 
they  ought  to  go  to  21  days  or  wished  they  could  go 
to  21  days. 

Q.  Mr.  Schreiber,  after  this  conversation  with 
Mr.  Ball,  it  is  also  true,  is  it  not,  during  the  period 
August  23,  1950,  to  September,  1951,  you  never  re- 
ceived any  first  rim  pictures  from  Columbia,  is  that 
correct  ? 

A.  We  did  not  receive  one  picture  from  Colum- 
bia first  run. 

Q.  With  respect  to  RKO  in  evidence  are  the 
letters  of  February  6,  1950,  which  you  wrote  to  Los 
Angeles  and  to  New  York,  and  also  the  letter  of 
February  8,  1950,  to  Mr.  [1446]  Cohen  in  which  he 
just  states:  "You  will  get  an  answer"  and  then 
the  letter  from  Mr.  Zimmerman  to  Paradise  Thea- 
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tre,  February  23,  1950,  which  reads  as  follows.    It 
is  addressed  to  Paradise  Theatre  Building  Corpora- 
tion and  reads: 
***** 

Xow,  subsequent  to  this  letter,  Mr.  Schreiber, 
you  had  a  conversation  with  representatives  of 
RKO  in  Los  Angeles,  is  that  right?  [1447] 

A.     I  did. 

Q.     And  with  whom  was  that  conversation? 

A.  With  Harry  Cohen,  the  branch  manager  of 
RKO  Pictures. 

Q.     Where  did  you  have  that  meeting? 

A.     At  the  RKO  office  on  South  Vermont  Street. 

Q.    And  who  were  present? 

A.  I  am  not  sure  whether  my  son  was  there 
with  me  or  not.  If  he  was  there,  that  would  be 
just  the  three  of  us. 

Q.    About  when  did  the  meeting  take  place? 

A.     In  March  or  April. 

Q.     1950?  A.     1950. 

Q.  Will  you  tell  us  what  was  said  and  what 
Mr.  Cohen  said? 

A.  I  went  in  to  meet  Mr.  Cohen.  I  hadn't  met 
him  yet  and  I  went  in  to  introduce  myself  to  him 
and  if  my  son  was  with  me,  introduced  my  son. 

I  took  my  son  along  with  me  because  in  most 
places — because  when  I  would  go  to  Detroit,  I 
wanted  him  to  know,  if  my  son  came  into  the  office 
kH  who  he  was,  and  I  told  Mr.  Cohen  that  we  wanted 
to  get  acquainted  and  after  receiving  the  letter  from 
Mr.    Zimmerman,    from   the    legal    department,    I 
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didn't  think  there  was  much  that  he  could  do  be- 
cause after  [1448]  all  he  had  to  follow  the  instruc- 
tions of  New  York  and  he,  of  course,  said  that  he 
was  following  New  York's  instructions  and  if  we 
wanted  pictures  we  would  have  to  bid  against  the 
Inglewood  theatres.  I  told  him  we  came  in  to  buy 
first  run  pictures  and  he  said  there  was  nothing 
he  could  do;  that  it  was  strictly  in  the  hands  of 
New  York.  They  would  decide  who  should  get  the 
pictures  and  Avho  shouldn't,  or  words  to  that  effect. 
I  don't  think  we  stayed  with  Mr.  Cohen  very  long 
except  that  I  believe  he  said  he  knew  the  area  and 
it  should  be  very  profitable. 

He  said  it  was  a  fast  growing  area  and  I  don't 
know  whether  we  had  shown  him  the  pictures  of 
the  proposed  theatre,  and  whether  I  told  him  all 
of  the  fine  features,  but  I  believe  I  did. 

Whether  I  made  that  memorandum  or  not,  I 
don't  know,  but  most  likely  I  told  him  about  what 
we  planned  to  build  and  how  we  were  going  to 
build  it  and  the  size  and  all  of  the  fine  features  that 
we  were  planning  because  I  feel  pretty  sure  we  told 
him  that.  [1449] 

Q.  Mr.  Schreiber,  I  show  you  Plaintiff's  Exhibit 
21-E  and  ask  you  if  you  pre]Dared  or  caused  this 
memorandum  to  be  prepared  on  or  about  the  date 
that  it  bears. 

A.  Yes.  That  was  prepared  on  April  13,  1950. 
It  was  late  in  the  afternoon.  I  knew  we  weren't 
there  very  long. 

Q.     When  was  the  meeting? 
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A.  April  13tli,  from  about  4:15  p.m.  to  about 
5:15  p.m. 

Q.  Will  5^ou  examine  Plaintiff's  Exhibit  21-E 
and  see  if  that  document  refreshes  your  recollection 
in  any  way  concerning  any  other  matters  that  were 
discussed  with  Mr.  Cohen  or  any  matters  that  you 
may  have  testified  a]x)ut. 

A.  Well,  it  verifies  that  my  son  Max  was  with 
me. 

I  also  told  Mr.  Cohen  I  was  planning  to  go  to 
New  York  and  I  would  go  in  and  see  Mr.  Zimmer- 
man of  their  legal  department. 

As  I  said  before,  I  told  him  about  the  location 
and  the  fine  appointments  that  we  were  planning 
for  the  theatre. 

And  I  also  told  him  the  reason  that  we  wanted 
first  run  RKO  pictures,  negotiated,  was  the  fact 
that  the  Loyola  Theatre  also  played  RKO  pictures 
first  run  at  one  time  or  another  and  that  they  had 
established  the  area  as  a  first  run,  separate  com- 
munity, separate  theatre,  and  I  saw  no  reason  why 
we  shouldn't  get  first  run;  the  Fox  theatre  gets 
first  nm  RKO  pictures,  why  can't  we  get  first  run 
RKO  pictures?  [1450] 

Of  course,  he  said,  well,  they  get  very  few  pic- 
tures, they  only  got  a  Tim  Holt,  westerns  is  all  they 
ever  served  him,  but  they  are  not  serving  him  now. 

I  remember  distinctly  talking  about  that,  when 
he  said  they  are  not  serving  now,  I  said,  "Well, 
you  did  serve  them.  Why  can't  you  serve  us  now?'' 

He  said,  well,  it  is  strictly  out  of  his  hands,  it  is 
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in  the  legal  department  in  New  York,  they  handle 
the  sale  of  pictures,  and  he  was  just  following  New 
York's  orders. 

We  talked  about  some  mutual  friends  that  we  had 
known. 

Q.  Mr.  Schreiber,  did  the  Paradise  ever  receive 
any  first  run  pictures  from  RKO  from  August  23, 
1950,  to  September  1951  ?  A.     Not  a  picture. 

Q.  In  evidence  now  are  exhibits  pertaining  to 
your  original  letters  to  United  Artists,  Exhibits 
30-A  and  30-B  and  -C,  as  well  as  30-D. 

Then  there  is  a  letter  here  that  ought  to  be  read, 

two   letters.   One   is   Exhibit   30-E,    a   letter   from 

O'Laughlin  to  Schreiber,  March  9th.  [1451] 
***** 

Did  you  have  a  Los  Angeles  drive-in  theatre,  Mr. 

Schreiber?  A.    No,  I  did  not. 

Q.     This  was  just  an  error?  A.    An  error. 

Q.    An  error  in  reference. 

Then  your  letter  of  March  22,  1950,  returned  to 

Mr.  O'Laughlin,  reads  as  follows:  [1452] 
***** 

After  this  March  22nd,  did  you  have  a  meeting 
with  Mr.  O'Laughlin?  A.     I  did. 

Q.    About  when  did  that  meeting  take  place  ? 

A.     In  March  or  April. 

Q.     1950?  A.     1950. 

Q.    Who  was  present? 

A.  I  believe  both  Mr.  O'Laughlin  and  Mr.  Cali- 
ban. 

Q.     Caliban  or  Calloway? 
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A.     I  don't  know,  Calloway  or  Caliban. 

Q.     All  rigbt. 

A.  I  don't  remember  wbetber  my  son  was  with 
me  or  not. 

Q.  Tbat  took  place  at  tbe  United  Artists  Ex- 
change on  Film  Row  ?  A.     Tbat  is  correct. 

Q.  And  wbat  did  you  say  and  wbat  did  either  of 
these  gentlemen  say? 

A.  Well,  when  I  went  in  there,  as  I  say,  I  don't 
remember  whether  my  son  was  with  me  or  not,  he 
may  have  been  with  me,  we  introduced  ourselves  to 
them  and  we  told  them  that  we  wanted  to  have  first 
run  pictures  non-exclusive  with  the  first  run  thea- 
tres— in  Westchester.  We  wanted  to  negotiate  and 
we  wanted  the  opportunity  to  negotiate  for  the  pic- 
tures. [1453] 

Mr.  O'Laughlin,  I  believe,  is  the  one  that  did  the 
talking.  He  said  we  couldn't  have  the  first  rim  pic- 
tures, because,  I  believe,  at  that  time  they  were 
playing  their  pictures  in  what  they  called  the  Music 
Hall  group  of  theatres,  that  those  theatres  were 
nmning  the  pictures  and  we  just  couldn't  get  in 
with  that  group. 

But  we  could  have  pictures  on  the  7  day,  but  no 
bidding.  He  didn't  say  we  had  to  bid.  He  is  the  first 
man  that  said  there  would  be  no  bidding.  I  remem- 
ber that  distinctly,  which  was  different  than  the 
other  distributors. 

And  he  looked  up  the  releases  and  he  asked  me 
when  we  planned  to  open  the  theatre,  and  I  believe 
the  date  I  gave  him  was  approximate,  and  he  looked 
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up  his  release  chart,  when  they  release  their  pic- 
tures, and  he  told  me  then  that  he  hoped  we  could 
be  open  in  time  so  we  could  play  his  picture  Cham- 
pagne For  Caesar,  that  he  heard  the  reports  from 
the  studio,  et  cetera,  and  that  it  was  going  to  be  a 
very  big  picture  and  he  would  either  like  to  see  us 
open  with  that  particular  picture  or  play  that  par- 
ticular picture. 

Q.  Subsequently,  Mr.  Schreiber,  did  you  receive 
from  United  Artists  during  the  period  August  23, 
1950,  to  September  1951  any  first  run  pictures  ? 

A.     I  did  not. 

Q.  After  this  time,  after  this  statement  to  you 
about  playing  the  7  days,  no  bidding,  on  United  Art- 
ists pictures,  [1454]  did  United  Artists  during  the 
fall  of  1950  deliver  pictures  7  days  without  bidding  ? 

A.    You  mean  when  we  opened  up  ? 

Q.     Yes.  A.     No,  they  did  not. 

Q.  Finally,  Mr.  Schreiber,  did  you  have  a  visit 
with  representatives  of  Twentieth  Century-Fox  in 
the  Los  Angeles  office  with  respect  to  the  Paradise? 

A.     I  did. 

Q.    Approximately  when? 

A.     In  about  March  or  April. 

Q.     1950?  A.     1950. 

Q.    Who  was  that  visit  with  ? 

A.  If  my  son  was  with  me,  and  I  don't  believe 
he  was  on  that  first  meeting,  I  went  to  the  Fox  ex- 
change to  meet  Mr.  Clyde  Eckhardt,  who  was 
branch  manager  and  whom  I  had  met  either  in  Chi- 
cago or  Detroit.  I  believe  at  one  time  Clyde  Eck- 
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hardt  was  division  man  or  district  man.  He  had  a 
higher  position  than  he  had  in  the  local  office.  That 
is  where  I  met  him  originally.  I  went  in  there  to  get 
acquainted  again  or  to  renew  our  acquaintance. 

Buck  Stoner,  who  formerly  used  to  be  with 
Metro-Goldwyn-Mayer,  who  left  Metro  and  went 
over  to  Fox,  he  came  in  and  got  to  talking.  [1455] 

Of  course,  they  said,  "If  you  want  any  Fox  pic- 
tures, you  know  our  pictures  are  sold  to  the  Loyola. 
We  have  no  pictures  for  you." 

I  said,  "I  know  that.  I  know  the  pictures  are  sold 
at  the  Loyola  and  you  are  selling  your  pictures  to 
Fox,  but  I  did  not  come  in  to  ask  you  for  Fox  pic- 
tures. I  wanted  to  get  acquainted  with  you  again, 
renew  my  acquaintance." 

But  that  I  saw  no  reason  why  I  couldn't  have 
some  pictures,  and  if  they  thought  that  they  had  a 
big  picture  at  any  time  that  would  warrant  playing 
t^vo  theatres  day  and  date,  I  would  be  glad  to  con- 
sider playing  the  Paradise  day  and  date  with  their 
Loyola  together  if  it  was  that  big  a  picture,  and  I 
would  be  glad  to  consider  it  if  they  would  give  me 
an  opportunity  to  play  the  picture. 

We  didn't  stay  there  very  long,  because  I  remem- 
ber Buck  Stoner  had  an  appointment  and  he  wanted 
to  take  up  some  matters  with  Clyde  Eckhardt,  and  I 
believe  he  said  that— I  have  a  memorandum  on  that 
—that  he  had  a  5 :30  appointment  and  it  was  already 
5:40,  so  he  had  to  leave,  and  I  left,  and  that  was 
about  the  end. 

I  have  a  memorandum  on  that,  I  believe,  Mr.  Cor- 
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inblit.  Maybe  there  is  something  in  there  that  will 
refresh  my  memory  on  something  else  that  was  dis- 
cussed. 

Q.  I  will  show  you  Plaintiff's  Exhibit  18-A  and 
ask  you  if  you  had  or  if  you  prepared  or  caused  to 
be  prepared  this  [1456]  memorandum  on  or  about 
the  date  that  it  bears. 

A.  Yes.  This  bears  the  date  April  13,  1950,  at 
5 :05  p.m.  to  5 :40  p.m. 

Q.  I  will  ask  you  whether  that  refreshes  your 
recollection  as  to  the  matters  you  have  testified 
about. 

A.  Well,  they  said  that  they  noticed  the  location 
and  it  looks  like  we  are  going  to  have  a  beautiful 
theatre,  and  they  pass  there  quite  often  on  their  way 
to  the  airport. 

I  also  told  them  that  I  sent  letters  to  New  York 
to  all  the  distributors,  but  I  didn't  send  them  any 
letter,  that  I  didn't  send  a  letter  to  their  New  York 
office  because  I  thought  they  were  obligated  to  serve 
their  pictures  in  the  Loyola  Theatre,  and  that  I  did 
not  come  in  to  ask  them  for  their  pictures  for  that 
reason.  I  don't  know  whether  I  said  that  before  or 
not. 

Mr.  Eckhardt  said  to  me,  "I  understand  you  are 
building  some  theatres  in  the  Valley." 

I  confirmed  it  and  said  we  planned  two  theatres 
there,  and  I  showed  him  some  pictures  of  the  pro- 
posed theatres  in  the  Valley. 

He  made  a  memorandum  on  his  calendar  pad  as 
to  the  name  of  the  theatres,  the  location  and  the 
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approximate  seating  capacity  of  these  two  theatres 

that  we  had  discussed  we  were  going  to  build  in  the 

Valley. 

They  wished  me  a  lot  of  luck  and  said  that  they 
remembered  [1457]  the  area  since  it  was  a  four- 
corner  area  and  it  is  a  rapid  growing  area,  and  they 
thought  we  would  do  very  good  business,  and  that 
was  about  the  end  of  the  meeting. 

Q.     All  right,  Mr.  Schreiber.  Did  you  during  the 

period  August  23,  1950,  to  September  1951  receive 

any  Twentieth  Century-Fox  pictures  first  run*? 

A.     Not  a  single  picture.  [1458] 
***** 

Q.  (By  Mr.  Corinblit)  :  All  right,  Mr.  Schrei- 
I  ber.  You  did  subsequently  send  a  letter  to  Twen- 
tieth Century-Fox  and  that  letter  is  dated  —  it  is 
marked  Plaintiff's  Exhibit  18-B.  I  will  show  you 
Plaintiff's  Exhibit  18-B— pardon  me.  This  letter 
^  was  sent  by  Mr.  Seymour  Simon  on  your  behalf. 
I  will  show  you  Plaintiff's  Exhibit— let  me  with- 
draw that  for  a  moment. 

Mr.  Corinblit:  Counsel,  we  have  Plaintiff's  Ex- 
hibits 18-B  and  -C  which  were  sent  and  received  by 
Mr.  Simon.  I  take  it  we  may  waive  foundation  as 
far  as  the  letters  are  concerned.  Twentieth  Century- 
Fox,  I  am  sorry. 

Mr.  Johnston:  I  will  stipulate  the  letters  were 
sent  and  received. 

Mr.  Corinblit:  We  will  offer  Plaintiff's  Exhibits 
18-B  and  18-C  in  evidence. 

The  Court:    They  may  be  received  in  evidence. 
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(The  exhibits  heretofore  marked  Plaintiff's 
Exhibits  18-B  and  18-C,  were  received  in  evi- 
dence.) [1461] 

***** 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Schreiber, 
calling  your  attention  to  the  letter  of  April  17,  1950, 
which  was  a  letter  from  Mr.  Seymour  Simon  to 
Twentieth  Century-Fox  in  New  York,  a  duplicate 
[1463]  of  that  letter  was  sent  to  all  of  the  other 
distributors,  the  major  distributors,  isn't  that  cor- 
rect? A.     I  believe  that  is  correct. 

Q.  Well,  without  bothering  to  read  them,  we  will 
offer  in  evidence  these  letters  and  the  exhibit  num- 
bers are  as  follows : 

Plaintiff's  Exhibit  1-F,  a  letter  addressed  to  Par- 
amount. 

Plaintiff's  Exhibit  6-H,  a  letter  addressed  to 
Loew's. 

Plaintiff's  Exhibit  lO-F-2,  a  letter  addressed  to 
Warners. 

Plaintiff's  Exhibit  14-E,  which  is  already  in  evi- 
dence. That  is  the  Universal  letter. 

Plaintiff's  Exhibit  21-F,  a  letter  addressed  to 
RKO. 

Plaintiff's  Exhibit  26-F,  a  letter  addressed  tO' 
Columbia. 

And  Plaintiff's  Exhibit  30-G,  a  letter  addressed 
to  United  Artists. 

We  will  offer  these  letters  in  evidence,  your 
Honor. 

The  Court :    They  will  be  received  in  evidence. 
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(The  exhibit  heretofore  marked  Plaintiff's 
Exhibits  l-F,  6-H,  lO-F-2,  21-F,  26-F  and  30-G, 
were  received  in  evidence.) 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Schreiber, 
when  you  were 

The  Court:  Let  us  wait  until  the  clerk  marks 
them.  [1464] 

The  Clerk:    The  reporter  has  them,  your  Honor. 

The  Court:  Do  you  have  the  exhibits  offered, 
Mr.  Reporter? 

The  Reporter:    Yes,  your  Honor. 

Q.  (By  Mr.  Corinblit) :  After  these  letters  of 
April  17,  1950,  by  ^Ir.  Simon  to  the  various  distrib- 
utors in  New  York,  did  you  make  a  visit  to  New 
York  to  discuss  the  matter  of  the  Paradise  Theatre 
with  the  responsible  officials  of  the  distributors  in 
New  York?  A.    Yes,  I  did. 

Q.     And  did  you  meet  Mr.  Simon  there  ? 

A.    Yes. 

Q.  And  Mr.  Simon  was  your  attorney,  is  that 
correct?  A.    He  was. 

Q.  And  did  you  go  with  him  to  some  of  the  ex- 
changes— some  of  the  New  York  offices  of  the  dis- 
tributors? A.    I  did. 

Q.  Now,  when  did  your  meetings  in  New  York 
take  place — that  is  what  time  period? 

A.     Around  the  25th  or  26th  of  April,  1950. 

Q.  Did  you  visit  with  anyone  at  the  defendant 
Universal?  A.    Yes,  we  did. 

Q.    And  where  did  that  visit  take  place? 

A.    In  the  attorney's  office. 
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Q.     Do  you  remember  what  his  name  was?  [1465] 

A.  I  think  Mr.  Landau.  I  usually  get  Mr. 
Landau  and  Mr.  Levinson  mixed  up. 

Q.  Mr.  Landau  and  Mr.  Simon  were  present  and 
you  were  present,  is  that  right? 

A.     That  is  right. 

Q.  Now,  Mr.  Simon — we  have  already  read  to 
the  jury  the  testimony  of  Mr.  Simon  concerning  his 
recollection  of  what  he  said  and  what  Mr.  Landau 
said. 

Would  you  tell  us  what  you  remember  your  hav- 
ing said  to  Mr.  Landau,  what  statements  you  made 
and  what  Mr.  Landau  said  with  respect  to  Uni- 
versal ? 

A.  Well,  can  I  start  out  by  saying  that  Mr. 
Simon  did  most  of  the  talking. 

Q.     All  right.  He  was  an  attorney. 

A.  Yes.  He  did  most  of  the  talking  and  ex- 
plained the  reason  why  he  thought  we  were  entitled 
to  the  first  run  Universal  pictures;  that  they  were 
running  their  pictures  in  this  five-unit  theatre  com- 
bination and  he  saw  no  reason  why  the  Paradise 
shouldn't  have  an  opportunity  to  run  first  run  pic- 
tures, too,  because  they  had  their  pictures  playing 
in  five  locations  all  over  the  greater  Los  Angeles 
area. 

I  added  to  that  by  showing  pictures  of  the  area 
of  Westchester.  I  believe  I  told  him  about  the  num- 
ber of  homes — that  I  was  given  the  number  and  the 
number  of  people  by  Mr.  Hayden  Worthington  of 
the  Ayers  people.  [1466] 
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I  believe  I  showed  him  the  pictures  of  the  pro- 
posed theatre  and  told  him  about  when  we  were  go- 
ing to  open ;  that  I  thought  that  if  they  could  serve 
their  pictures  to  the  Fox  Theatre,  the  Loyola  one 
time  or  another  that,  why  don't  they  serve  us  the 
i:)ictures  first  run. 

We  have  got  as  big  a  theatre  and  we  expected  to 
have  as  nice  a  theatre.  We  have  all  the  facilities. 
We  have  parking,  and  I  believe  they — I  believe  I 
told  them  all  about  the  fine  things  we  planned  to 
put  in  the  theatre. 

I  made  a  request  for  first  run  Los  Angeles  non- 
exclusive first  run  pictures  except  with  clearance 
over  the  Loyola  Theatre,  and  both  Mr.  Simon  and  I 
told  him  we  didn't  care  who  else  played  the  pictures 
with  us  day  and  date, — that  the  Westchester  was  an 
area  by  itself  and  they  had  over  30,000  people  at 
that  time.  That  was  the  figures  that  were  given  to 
me  by  Mr.  Hayden  Worthington  of  the  Ayers' 
office. 

I  told  him  about  the  development  in  the  area,  all 
about  the  factories,  all  about  the  people  that  lived 
around  there,  and  that  I  thought  we  should  have 
the  opportunity,  at  least,  to  play  their  pictures  first 
nm. 

Q.  All  right.  Do  you  recall  that  we  had  Mr. 
Simon's  testimony  about  what  was  said.  As  far  as 
he  and  Mr.  Landau  were  concerned,  you  have  noth- 
ing to  add  to  that,  is  that  correct  ? 

A.  That  is  about  right.  Mr.  Simon  told  him  the 
same  [1467]  thing  that  practically— rather,  I  told 
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him  practically  the  same  thing  Simon  did  and  I 
added  a  few  other  things  that  Mr.  Simon  may  have 
forgot. 

Q.  We  have  already  read  to  the  jury,  and  I  will 
not  trouble  them  again  with  the  letters  from  Ex- 
hibits 14-F  and  14-Gr,  14-H  and  14-1,  which  are  all 
in  evidence  and  in  which  Universal  stated  their  po- 
sition with  respect  to  first  run  and  with  respect  to 
7  days. 

The  net  result  so  far  as  their  statement  to  you  of 
7  days  was  vv^haf? 

Mr.  Mitchell:  That  calls  for  a  conclusion  as  to 
what  the  net  result  was.  I  don't  mind  him  saying 
what  was  said. 

The  Court:    Objection  sustained. 

Mr.  Corinblit:  All  right.  I  thought  I  would  save 
time  by  asking  that  question. 

The  Witness :    I  forgot  to  add  that  Mr. 

Mr.  Mitchell :    There  is  no  question  pending. 

The  Court :    Just  a  minute. 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  was 
there  something  else  said  there  that  you  have  not 
stated  ? 

A.  Yes.  Mr.  Landau  said  that  they  studied  the 
area  and  they  came  to  the  conclusion  that  we  were 
in  substantial  competition  with  Inglewood  and  we 
would  have  to  bid  against  pictures  there.  They  de- 
cided in  order  for  us  to  get  pictures  we  would  have 
to  bid  on  the  7-day  availability  against  the  [1468] 
Inglewood  theatres. 

Also  Mr.  Simon,  I  think,  mentioned  something  to 
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them  about  the  Chicago  situation  where  they  got 
more  runs  and  why  don't  they — ^why  don't  they  put 
in  pictures  for  experiment  and  see  whether  they  in- 
terfere with  the  first  run  houses,  and  let  us  run 
some  pictures — that  is  the  least  they  could  do,  is  try 
it  and  see  whether  we  hurt  the  other  theatres,  and 
to  see  what  the  film  rental  they  would  get  out  of  the 
Paradise  by  playing  first  run. 

Q.  Now,  on  that  New  York  visit  you  and  Mr. 
Simon  also  visited  with  representatives  of  Loew's 
Incorporated,  isn't  that  right? 

A.     That  is  right. 

Q.  And  do  you  remember  approximately  when 
that  conversation  took  place? 

A.  That  same  day  or  the  day  before  or  the  day 
after.  We  were  there  about  two  or  three  days. 

Q.     That  was  about  April  25th,  you  say,  1950? 

A.     That  is  right. 

Q.  And  the  people  that  you  talked  to  so  far  as 
Loew's  was  concerned,  were  whom? 

A.  Mr.  Eisenberg  and  Mr.  Ben— I  think  his  first 
name  is  Ben  Melniker  of  the  legal  department  of 
Metro-Goldwyn-Mayer. 

Q.  Now,  Mr.  Simon  testified  to  the  conversations 
that  [1469]  took  place  there  and  I  don't  think  we 
have  to  go  into  them  again. 

Will  you  tell  me  what  you  remember  you  said 
and  what  the  gentlemen  there  said? 

A.  Well,  Mr.  Simon  and  Mr.  Melniker  and  Mr. 
Eisenberg  were  doing  all  of  the  talking  in  the  begin- 
ning, and  Mr.  Simon  was  pointing  out  about  the 
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experience  that  Metro  had  in  Chicago,  where  Mr. 
Simon  represented  quite  a  few  theatres,  and  they 
were  trying  to  compare  Los  Angeles  to  Chicago  as 
far  as  film  rentals  were  concerned,  because  it  was 
pointed  out  to  Metro  the  advantage  that  they  got 
out  of  the  change  from  running  in  Chicago  and  he 
thought  the  same  thing  might  apply  in  Los  Angeles 
by  the  multiple  first  runs,  et  cetera,  and  then  I, 
after  listening,  I  showed  some  pictures  of  the  Para- 
dise and  explained  to  them  the  area  and  the  fine 
appointments  that  I  expected  to  put  in  the  Paradise 
and  I  also  told  them  the  same  thing,  that  the  Loy- 
ola Theatre,  a  Fox  theatre,  had  run  Metro  pictures 
first  run  Los  Angeles  on  a  multiple  first  run  and 
why  couldn't  the  Paradise  have  some  Metro  pic- 
tures. 

I  believe  they  told  me  that  they — they  said  they 
were  only  small  pictures  and  they  don't  serve  them 
any  more.  I  said,  "Well,  then,  serve  us  some  small 
pictures.  We  would  like  to  have  some  small  first 
run  pictures.  Anything,  We  would  like  to  have  first 
run  and  the  same  privilege  you  afforded  [1470]  the 
Fox  Loyola  Theatre  and  that  appeared  to  be  the 
conversation  that  I  had  with  them  at  that  time. 

Q.     All  right.  Now,  at  the 

A.  May  I  add  again,  which  I  forgot,  like  I  did 
the  other? 

Q.     All  right. 

A.  They  said  they  studied  the  area,  made  a  sur- 
vey. Mr.  Isenberg  was  a  lawyer.  He  drove  around, 
I  believe  he  said,  with  Mr.  Gardner,  and  they  looked 
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over  all  the  area,  and  they  decided  that  we  were  in 
competition  with  Inglewood  and  we  would  have  to 
bid  against  Inglewood. 

And  that  they  had  one  7  day  availability  there, 
and  if  we  wanted  that  7  day,  we  would  have  to  bid, 
and  they  would  be  glad  to  give  us  an  opportunity  to 
bid  on  the  7  day,  but  no  first  runs,  because  their  first 
runs  were  played  at  the  Loew's  State  downtown 
and  the  Grauman's  Egyptian  in  Hollywood. 

Q.  x\ll  right.  Now,  you  had  a  meeting  also  with 
^Ir.  Simon  at  the  Paramount  exchange,  isn't  that 

i  right?  A.     That's  right. 

Q.     The  Paramount  office  in  New  York? 

A.     That's  right. 

Q.    Who  was  present  at  that  meeting? 

A.  First  I  believe  we  met  with  Mr,  Austin 
Keogh,  and  he  called  in  later  Mr.  Lou  Phillips. 
Both  men  were  from  the  legal  department. 

And  Mr.  Simon  told  them  why  he  thought  we 
should  have  first  nm  Los  Angeles  non-exclusive. 

Mr.  Keogh  and  Mr.  Phillips  or  either  one  of  them 
told  Mr.  Simon  and  I  that  they  had  a  franchise 
with  the  two  Paramount  theatres  and  that  with  that 
franchise  they  would  not  serve  us  any  first  run  pic- 
tures, they  just  wouldn't  do  it,  imtil  the  courts  de- 
cided what  position  they  were  in  or  how  the  lawsuit 
was  going  to  wind  up. 

Mr.  Simon,  Mr.  Seymour  Simon  or  I  told  them 
that  we  understood  that  the  franchise  that  they  had 
was  illegal,  but  Mr.  Simon,  as  I  said  before,  was 
doing  most  all  of  the  talking. 
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I  showed  the  pictures  that  I  had,  the  airplane 
pictures.  I  showed  Mr.  Lou  Phillips  and  Mr.  Keogh 
the  map  of  the  theatres  that  the  members  of  the 
jury  looked  at  the  other  day. 

He  wanted  to  see — he  wanted  to  know  if  I  would 
leave  that  copy  with  him. 

And  I  told  him  that  was  the  only  one  I  had,  that  I 
would  be  glad  to  have  some  photostatic  cojoies  of  it, 
and  Mr.  Phillips  said,  ''Okay.  We  will  have  some 
copies  made  of  it." 

So  I  said,  "All  right,  here  it  is.  Make  them." 

I  remember  distinctly  he  said,  "No,  we  won't 
make  the  copies.  You  make  the  copies." 

I  remember  distinctly  Mr.  Simon  said,  "What  is 
the  technicality  as  to  who  is  to  make  the  copies?" 

"They  Avould  rather  have  the  cox)ies  made  by  you 
rather  than  by  them." 

So  he  called  in  the  secretary  and  the  secretary 
sent  [1473]  out  and  had  photographs  made  of  all 
the  theatre  locations  that  I  had  with  me  at  the  time. 

Then  we  talked  about  pictures  and  I  told  Mr. 
Phillips  and  Mr.  Keogh,  "Why  can't  we  have  first 
run  pictures  %  The  Loyola,  the  Fox  house,  had  Para- 
mount first  run  pictures.  They  ran  three  or  four 
Paramount  pictures  in  the  Loyola  Theatre  first  run 
day  and  date  with  Hollywood  and  downtown,  and 
why  can't  we  have  them?" 

Well,  they  said  it  was  just  a  coincidence,  they 
were  blocked  up  with  pictures,  and  they  gave  them 
those  pictures  rather  than  waiting  for  a  late  date 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1169 

(Testimony  of  Alex  Schreiber.) 

from  the  two  Paramount  theatres,   they  released 

those  pictures,  and  that  was  a  long  time  ago. 

I  think  I  told  them,  called  their  attention  to  Cap- 
tain China  or  China  Captain,  a  picture  that  had  just 
recently  played  the  two  Paramount  theatres. 

Well,  that  was  just  a  coincidence  and  they  don't 
know,  but  we  couldn't  have  them,  we  just  couldn't 
have  them. 

But  they  had  decided  that  we  could  have  7  day 
l)idding,  that  Mr.  Taylor  or  Mr.  Smith  or  they  had 
decided  in  New  York  that  they  are  going  to  put  out 
two  7  day  pictures  and  two  14  day  pictures  and  we 
could  bid  against  them,  and  if  I  saw  Mr.  Taylor  and 
Mr.  Smith  in  the  Los  Angeles  office,  they  will  give 
us  the  forms  or  they  will  give  us  an  opportunity  to 
bid  on  the  pictures.  [1474] 

Now,  I  was  asked  to  leave  the  room  after  we  vis- 
ited there  about  a  half  hour  or  45  minutes,  because 
Mr.  Simon,  I  believe,  asked  me  to  leave  the  room 
because  he  had  some  other  business  with  Mr.  Phil- 
lips and  Mr.  Keogh  that  he  wanted  to  discuss  on 
some  other  theatres,  and  I  left  the  room. 

Q.  Mr.  Schreiber,  I  will  ask  you  this  question. 
While  you  were  present  in  that  room,  between  Mr. 
Simon  and  the  other  people  there,  was  anything  said 
by  anyone  about  bidding  between  the  La  Tijera  and 
the  Paradise  Theatre  ? 

A.  Yes.  They  may  have  said  I  had  to  bid  against 
the  La  Tijera  and  Jnglewood  theatres.  I  believe  they 
said,  also,  about  that  leap  frog  clearance. 

Q.    Now,   while   you   were    in   New   York,    Mr. 
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Schreiber,  with  respect  to  Paramount,  we  have  al- 
ready had  Mr.  Simon's  testimony  with  respect  to 
those  matters  there,  and  I  don't  think  you  have  to 
go  any  further  with  it. 

While  you  were  in  New  York  you  visited  at  the 
Warners  office  with  Mr.  Simon,  isn't  that  correct? 

A.     That  is  correct. 

Q.     Was  that  about  the  same  time  ? 

A.  That  was  right  a  day  before  or  the  same  day 
or  the  next  day. 

Q.  Do  you  remember  who  was  present?  You, 
Mr.  Simon,  and  who  else? 

A.     Mr.  Levinson,  the  attorney  for  Warner  Bros. 

Q.  We  have  had  what  Mr.  Simon  states  took 
place.  Will  you  tell  us  what  you  said  and  as  best  you 
can  recall  what  Mr.  Levinson  said  to  you? 

A.  After  Mr.  Simon  got  through  talking  to  Mr. 
Levinson  and  asking  for  a  first  run  availability, 
non-exclusive  first  run,  with  the  three  Warner  thea- 
tres, which  Mr.  Levinson  refused  to  give  or  permit, 
and,  of  course,  said  that  they  studied  the  area,  that 
he  checked  with  Mr.  Herbel  and  Mr.  Greenberg,  and 
they  have  decided  that  no  first  run,  but  we  could 
have  7  day  bidding  against  the  La  Tijera  and  the 
theatres  in  Inglewood. 

I  then  showed  him  the  airplane  pictures  I  had, 
the  map  that  I  had  of  the  location  of  the  various 
theatres,  pictures  of  the  theatre,  told  him  about  the 
appointments,  told  him  about  the  size,  told  him 
about  the  free  parking,  that  we  had  everything  that 
the  Loyola  had  to  offer,  and  why  can't  we  get  some 
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Warner  pictures  like  the  Fox  Loyola  had  ?  The  Fox 

Loyola  played  Warners  also. 

And  Mr.  Levinson  said,  well,  if  they  did  play,  it 
was  a  small  picture,  it  was  a  secondary  picture — 
just  passed  it  off  that  it  was  nothing. 

I  said,  "Why  can't  we  have  that  same  small  pic- 
ture ? ' '  Just  as  he  passed  it  off.  "Why  can't  we  have 
the  same  opportunity  as  the  Fox  theatre  had?  We 
are  just  two  or  three  blocks  away."  [1476] 

I  tried  to  explain,  did  everything  I  could  to  im- 
press these  people  that  they  had  been  serving  the 
Fox  Loyola  Theatre  at  one  time  or  another,  al- 
though they  kept  saying  it  was  a  long  time  ago,  long 
time  ago,  and  they  don't  do  it  anymore. 

I  said,  "Well,  give  us  one  picture,  give  us  two 
pictures,  we  want  to  get  started.  We  have  got  a 
beautiful  theatre,  big  investment,  big  obligation, 
payment  for  the  equipment,  I  had  a  big  mortgage 
payment,  loaned  a  lot  of  money. 

Whether  I  said  that  exactly  to  him  or  the  other 
ones,  but  that  was  my  story  that  I  was  trying  to 
convey  to  these  people  in  New  York. 

Q.  Are  you  certain,  Mr.  Schreiber,  with  respect 
to  the  Warner's  matter,  whether  at  that  time  you 
recall  stating  Warner  pictures  had  played  in  the 
Loyola,  or  was  this  with  regard  to  some  other  dis- 
tributor? This  was  in  1950. 

A.  I  am  pretty  sure  I  told  him  that  they  had 
played  pictures  there.  If  I  had  my  records  with  me 
of  the  pictures,  I  called  it  to  their  attention.  If  they 
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didn't  play  there,  then  I  told  them  that  the  other 
distributors  did,  most  all,  and  why  can  Fox  get 
other  pictures  besides  Fox,  and  I  can't  get  them^ 
But  I  am  almost  positive  that  they  had  played  at 
that  time  as  of  April  1950.  I  feel  that  they  had 
played  one  picture  or  two  pictures.  [1477] 

Q.     You  also  made 

The  Court:  Mr.  Corinblit,  before  you  get  into 
another  office,  we  will  take  our  recess. 

Mr.  Corinblit:    Thank  you,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  Again  it  is  my 
duty  to  admonish  you  you  are  not  to  discuss  this 
case  among  yourselves,  you  are  not  to  allow  anyone 
to  discuss  it  with  you,  you  are  not  to  formulate  or 
express  any  opinion  as  to  the  rights  of  the  parties 
until  this  case  has  been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
15  minutes  after  3:00. 
(Recess.) 

The  Court:  Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Corinblit:    So  stipulated. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Schreiber,  in  order 
to  move  along  here,  Mr.  Simon  already  testified  you 
had  meetings  at  RKO,  Columbia — I  don't  believe  he 
testified  any  meetings  were  held  with  United  Artists 
or  with  Twentieth  Century-Fox. 

With  regard  to  RKO  and  Columbia,  is  your  rec- 
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oUection   of  what  was   said  in  accord  with  what 

Mr.  Simon  testified  to  as  read  in  his  deposition? 

A.    That's  right.  [1478] 

Q.  All  right.  Now,  to  turn  for  a  minute  to  the 
testimony  you  gave  with  respect  to  Universal,  on 
the  matter  of  7  day  availability,  the  evidence  shows 
that  as  of  an  early  date  you  were  told  you  would 
be  required,  as  early  as  April  or  May,  you  would 
be  required  to  bid  for  7  day  availability  against 
all  the  theatres  in  Inglewood. 

When  you  got  that  information,  when  that  infor- 
1  mation  was  passed  on  to  you  by  a  representative  of 
ji  Universal,  were  you  informed  that  Universal,  in- 
stead of  bidding,  had  been  negotiating  with  either 
Fox  or  the  La  Tijera  Theatre  for  7  day  availability? 

Mr.  Mitchell:  Your  Honor,  I  object  to  that  on 
the  ground  there  is  no  foundation  laid  to  show  who 
informed  him,  and  if  some  person  informed  him, 
it  is  hearsay. 

The  Court:  This  is  preliminary.  He  can  answer 
that  yes  or  no.  If  he  answers  yes,  then  he  can  lay 
a  foundation. 

Mr.  Corinblit:    All  right. 

Q.  Were  you  informed  Universal  had  been  nego- 
tiating with  Fox  or  with  the  La  Tijera  for  the  7 
day  availability  pictures  in  the  Inglewood-West- 
chester  area  from  about  September  to  at  least 
March  ? 

Mr.  Mitchell :  I  object  to  that,  also,  on  the  ground 
it  is  leading,  your  Honor.     You  see,  for  him  to 
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answer  that  question  yes,  when  he  asks  if  he  was 
informed,  then  he  [1479]  doesn't  need  to  go  any 
further,  if  he  wants  to  stop  there.  The  evidence  is 
in.  So  it  is  really  not  a  proper  question  in  its  pres- 
ent form. 

The  Court:  Change  your  question  and  don't 
make  it  a  leading  question. 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  what 
were  you  informed,  if  anything? 

Mr.  Mitchell:  Well,  now,  I  object  to  that  on  the 
same  grounds. 

The  Court:  May  I  ask  a  question?  Bid  you 
have  any  conversations  with  anybody  relative  to  this 
particular  problem  % 

The  Witness :    Yes.    They  told  me 

Mr.  Mitchell:    Wait  a  minute. 

The  Court:    No.    The  answer  is  yes? 

The  Witness:    Yes. 

The  Court:  Now  lay  your  foundation  of  where 
the  conversation  took  place,  who  was  there,  and 
what  was  said. 

Q.  (By  Mr.  Corinblit)  :  Before  we  do  that,  I 
will  show  you  Plaintiff's  Exhibit  14-F,  Mr.  Schrei- 
ber, which  is  a  letter  in  evidence  from  Mr.  Landau 
to  Mr.  Simon,  Mr.  Seymour  Simon,  and  ask  you  to 
examine  that. 

A.     Yes,  I  remember  that.  [1480] 

Q.  All  right.  Now,  I  want  to  ask  you  whether 
prior  to  this  letter  on  May  4th  anyone  from  Uni- 
versal had  any  conversation  with  you  about  nego- 
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tiating  with  the  Fox  or  Universal  people  about  the 

7-day  availability.  A.     Yes. 

Q.     TTlien  was  there  such  a  conversation? 

A.     They  told  me  that  I  have  to  bid 

Mr.  Mitchell:    Wait  a  minute. 

The  Court:     The  question  was  when. 

The  Witness :  Before  we  opened  the  theatre  and 
prior  to  opening  the  theatre  and  after  we  opened 
the  theatre. 

Q.  (By  Mr.  Corinblit)  :  Well,  I  am  now  refer- 
ring to  this  letter,  Exhibit  14-F  which  is  dated  May 
4,  1950.  You  testified  to  a  meeting  with  Mr.  Mar- 
'  riott  at  approximately  April  12,  1950,  about  22  days, 
three  weeks  before  that.  I  want  to  know  what  con- 
versation you  are  referring  to  about  this  matter  of 
negotiating  with  Fox  and  the  La  Tijera. 

Mr.  Mitchell:    What  conversation  are  you  talk- 
ing about?     Can't  we  get  when,  where  and  who 
;were  present  because  you  are  now  asking  him  for 
a  conversation.     Can't  we  get  the  foundation? 

Mr.   Corinblit:     Yes. 

Q.  (By  Mr.  Corinblit) :  Was  there  such  a  con- 
versation, Mr.  Schreiber? 

A.     Yes.    AVe  talked  about  the  7-day [1481] 

Q.     Just  tell  me  yes  or  no.  A.    Yes. 

Q.    When?  A.    In  about  April  1950. 

Q.  You  are  talking  about  the  meeting  with  Mr. 
Marriott  ?  A.     That  is  right. 

Q.    Now,  what  was  said  there,  if  anything 

The  Court :    We  were  present  ? 

Q.     (By  Mr.  Corinblit)  :    Who  were  present? 
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A.    Mr.  Marriott,  myself  and  my  son. 

Q.     That  is  the 

A.     April  or  March  meeting,  1950. 

Q.  That  is  the  conversation  you  already  testified 
about?  A.     That  is  right. 

Q.  All  right.  Now,  what  was  said,  if  anything, 
then  about  the  matter  of  negotiating  with  the  Fox 
or  the  La  Tijera  people? 

A.  They  told  me  that  the  Fox  and  the  La  Tijera 
people  were  bidding  for  7-day  and  if  I  wanted  the 
pictures  we  would  have  to  bid  against  the  La  Tijera 
and  the  theatres  in  Inglewood. 

Q.  So  nothing  was  said  at  that  meeting  about 
negotiations?  A.     No.  [1482] 

Q.  Now,  referring  to  the  statement,  the  conver- 
sation you  testified  that  you  had  with  Mr.  Hickey  at 
about  the  same  time,  in  which  you  stated  that  Mr. 
Hickey  stated  the  7-day  availability  so  far  as  Para- 
dise was  concerned  you  would  have  to  bid  ? 

A.     That  is  right. 

Q.  At  that  conversation  was  anything  said  about 
Loew's  negotiating — I  will  withdraw  that. 

Vs^as  anything  said  about  the  matter  of  negotiat- 
ing for  7-day  availability?  A.     No. 

Q.  When  you  were  discussing  the  matter  with 
Mr.  Herbel  at  about  March  30,  1950,  when  you  testi- 
fied Mr.  Herbel  said  you  would — well,  I  will  with- 
draw that. 

Did  Mr.  Herbel  at  that  time  say  anything  to  you 
about  the  matter  of  negotiating  the  7-day  avail- 
ability ? 
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Mr.  Mitchell:    I  object. 

The  Witness:    No. 

Mr.  Mitchell:  I  object  to  it  on  the  ground  it  has 
already  been  asked  and  answered  and  these  are  ar- 
gumentative questions. 

The  Court:  It  seems  to  me  Ave  are  going  back 
over  testimony  that  has  already  been  introduced. 

This  case  is  going  to  take  long  enough  without 
repeating  the  testimony.  [1483] 

Mr.  Corinblit:    Yes. 

The  Court:  I  know  it  is  important  before  the 
jury  to  repeat  the  questions  and  answers  as  many 
times  as  possible 

Mr.  Corinblit:  There  is  no  intent  to  repeat  the 
question,  your  Honor.  The  statement  was  made  to 
Mr.  Schreiber  that  he  would  have  to  bid.  I  just  want 
it  clear  that  no  statement  was  made  that  he  could 
negotiate  for  the  pictures  on  the  7-day  availability 
in  the  light  of  the  testimony  with  reference  to  nego- 
tiations right  up  to  the  very  time  that  the  Paradise 
went  in  there  and  asked  for  7-day  pictures. 

The  Court:  I  will  give  you  plenty  of  time  to 
argue  the  case  to  the  jury  when  the  time  comes. 

Mr.  Mitchell:  If  I  recall  correctly  the  witness 
corrected  his  testimony  about  Warner's  and  said 
nothing  was  said  about  7  days  at  this  meeting  and 
he  is  now  trying  to  change  it  back  again.  I  think  it 
oil  is  argumentative  and 

The  Court:    I  sustained  the  objection. 

Mr.  Corinblit :    Very  well. 
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The  Court:  I  would  like  to  ask  this  witness  a 
question. 

During  this  period,  1949  and  1951,  did  you  con- 
sider the  Paradise  Theatre  in  substantial  competi- 
tion with  any  theatre? 

The  Witness :    Yes,  sir. 

The  Court:    What  theatre? 

The  Witness:    Loyola  Theatre  only. 

The  Court:  It  was  your  opinion  there  was  no 
substantial  [1484]  competition  between  the  Para- 
dise Theatre  and  the  other  theatres  that  have  been 
mentioned  in  this  case  ? 

The  Witness:    That  is  correct. 

The  Court :  Now,  I  take  it  from  what  you  said  in 
regard  to  the  conversations  you  had  with  represen- 
tatives of  the  other  motion  picture  distributors,  that 
they  all  took  the  position  that  the  Paradise  Theatre 
was  in  substantial  competition  with  the  theatres  in 
Inglewood  ? 

A.  That  is  what  they  all  ganged  up  on  me  and 
said. 

The  Court:  I  didn't  ask  you  if  they  all  ganged 
up  on  you.  That  may  go  out  as  a  conclusion.  But  I 
take  it  they  all  told  you  in  their  opinion  that  there 
was  substantial  competition  between  the  Paradise 
Theatre  and  the  theatres  in  Inglewood? 

The  Witness :  That  is  right  with  the  exception  of 
one  exchange  in  the  beginning.  The  United  Artists 
said  we  could  have — Mr.  O'Laughlin  said  we  could 
have  7  days  by  negotiation  the  first  time  I  met  him, 
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but  then  for  a  full  year  they  never  let  us  negotiate 

for  7  days. 

The  Court:  All  right.  Now,  you  say  it  is  your 
opinion  that  the  Paradise  Theatre  was  not  in  sub- 
stantial competition  with  the  theatres  in  Inglewood  *? 

The  Witness :    That  is  correct. 

The  Court:  Now,  will  you  define  for  the  jury 
what  you  mean  by  * 'substantial  competition"? 

The  Witness :  I  will  be  glad  to  give  you  my  inter- 
pretation of  substantial  competition. 

The  Couii: :    That  is  all  we  want. 

The  Witness:  Substantial  competition  is  where 
there  are  two  theatres  that  exi)ect  or  make  an  effort 
to  draw  their  patronage  from  the  same  area  by 
playing  the  pictures  day  and  date. 

The  two  theatres,  in  permitting  the  second  theatre 
that  may  be  a  new  theatre,  that  just  came  into  the 
area,  or  an  older  theatre  that  had  been  there  and 
decided  to  move  up  their  availability  or  requested 
to  move  up  their  availability  to  the  same  availabil- 
ity of  the  first  theatre,  then  by  the  distributors  sell- 
ing them  that  picture  or  those  pictures  day  and  date 
with  the  first  theatre  there  in  that  area  and  they  are 
both  going  to  draw  from  the  same  area,  if  by  doing 
that  this  theatre  affects  the  gross  receipts  of  the 
first  theatre  that  had  the  7-day  or  the  first  run  or 
whatever  availability  it  is,  even  if  it  is  a  21-day 
house  or  14-day  house,  if  it  affects  it  to  the  extent 
of  at  least  or  a  minimum  of  25  to  30  per  cent  cut  in 
their  receipts  that  I  would  consider  substantial  com- 
petition. 
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The  Court :  All  right.  Now  what  surveys  did  you 
make  to  determine  whether  or  not  there  was  sub- 
stantial competition  or  there  was  not  substantial 
competition  between  the  Paradise  Theatre  and  the 
theatres  in  Inglewood.  Did  you  make  any  [1486] 
surveys  ? 

A.  We  made  some  surveys  and  then  again  I 
used  my  32  years  of  experience  in  the  theatre  busi- 
ness to  form  my  opmion. 

The  Court:  Then  it  was  just  speculation  or  a 
guess  or  a  conjecture? 

The  Witness:  Xo,  it  was  30  some-odd  years  of 
experience  in  the  business  of  running  all  types  of 
theatres,  all  types  of  neighborhoods,  in  seeing  the 
houses,  the  amount  of  houses  in  our  area  by  going 
up  and  down  the  side  streets  and  around  to  the 
schools,  the  business  section,  checking  the  popula- 
tion with  the  Ayers  people  in  the  begimiing  and 
there  were  over  30,000  people.  There  was  enough  to 
assure  a  second  theatre  in  the  Westchester  area  a 
very  handsome  x^rofit  if  they  could  run  day  and  date 
with  these  other  theatres.  [1187] 

The  Court :  Well,  can  you  tell  me  how  many  peo- 
ple from  the  Westchester  area  would  go  into  Ingle- 
wood to  see  the  pictures  in  the  theatres  in  Ingle- 
wood? 

The  Witness:  Your  Honor,  I  never  counted 
them.  There  was  no  way  of  checking.  But  I  would 
say  very  few  people  would  leave  the  area  of  West- 
chester, leave  a  theatre  like  the  Loyola  Theatre  or  a 
theatre  like  the  Paradise,  to  go  into  Inglewood  to 
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see  a  picture  if  the  picture  was  playing  in  the  Loy- 
ola or  the  Paradise  theatre. 

The  Coui-t:  Then  do  you  base  your  definition  of 
substantial  competition  on  distance,  on  mileage? 

The  Witness :  On  population  in  the  area  that  you 
draw  from,  the  number  of  people,  the  munber  of 
children,  the  amount  of  businesses  in  that  area — not 
a  factory  area,  because  nobody  lives  in  a  factory 
area.  That  is  just  factories.  But  where  there  are 
residential  sections,  where  there  are  thousands  of 
homes  as  there  were  in  the  Westchester  area,  those 
are  the  people  from  that  area  that  would  come  to 
the  Loyola  and  would  come  to  the  Paradise  Theatre, 
if  both  theatres  ran  the  pictures  from  all  the  dis- 
tributors. 

There  was  no  sense  in  making  the  people  of  West- 
chester go  to  Inglewood  or  Hollywood  or  Culver 
City  or  Santa  Monica  or  Redondo  Beach  or  Man- 
hattan Beach.    We  had  parking  facilities 

The  Coui-t:  Now,  just  a  minute.  I  asked  you  a 
[1488]  question.  I  didn't  want  you  to  make  a  speech. 

The  Witness:    I'm  sorry. 
W  The  Court:    Let's  repeat  the  question.  Does  dis- 
tance have  anything  to  do  with  this  question  of  sub- 
stantial competition  ? 

The  Witness:    Not  all  the  time. 

The  Court:  All  right.  Did  you  make  any  survey 
to  see  how  many  people  would  come  from  Ingle- 
wood do^vn  to  the  Paradise  Theatre? 

The  Witness:  No,  because  there  would  he  no 
need  for  the  people  in  Inglewood  to  come  to  West- 
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Chester,  because  they  had  four  or  five  theatres  there. 
They  had  their  parking  there.  They  were  playing  all 
the  pictures. 

However,  if  the  Loyola  and  the  Paradise  played 
first  run  pictures,  all  the  pictures,  there  may  be  a 
few  people  each  night  that  may  come  from  Ingle- 
wood  into  Westchester  if  they  wanted  to  see  a  pic- 
ture earlier,  but  that  would  be  very  few. 

The  Court:  You  have  no  surveys  and  you  have 
nothing  definite  to  indicate  how  many  people  would 
leave  Westchester  to  go  to  Inglewood  or  would  leave 
Inglewood  to  go  to  Westchester  I 

The  Witness:  I  would  say  very  few,  but  I  have 
made  no  survey  of  how  many  or  counted  how  many 
people,  but  it  would  be  very  few  that  would  go  from 
one  area  to  the  other. 

The  Court:  You  have  no  better  criterion  to  de- 
termine [1489]  what  was  substantial  competition 
than  the  distributors  have  ? 

The  Witness:  Except,  your  Honor,  if  you  want 
to  put  it  that  way,  we  had  a  theatre  there  that  was 
going  to  cost  over  $450,000,  and  we  couldn't  afford 
to  guess.  We  had  to  be  pretty  sure  of  what  we 
wanted  in  order  to  protect  that  investment. 

The  Court :  The  distributors  say  that  the  theatres 
in  Westchester  were  in  substantial  competition  with 
Inglewood. 

The  Witness:    They  all 

The  Court :    You  say  they  were  not.  j 

The  Witness:    Yes. 
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The  Court :  I  am  trying  to  find  out  from  both  of 
you  on  what  do  you  base  that  conclusion. 

The  Witness:  I  believe  one  of  the  facts  is  that 
Fox  West  Coast  Theatres  insisted  on  it,  and  with 
their  buying  power,  there  was  no  question  in  my 
mind  or  anybody  in  the  theatre  business  that  Fox 
West  Coast  didn't  put  the  pressure  on  these  distrib- 
utors  

The  Court:  Well,  again  I  am  not  asking  you  to 
make  a  speech. 

Mr.  Johnston:  Your  Honor,  I  move  to  strike  the 
comment  of  the  witness. 

The  Court :    It  may  go  out. 

I  was  trying  to  find  out  what  yardstick  you  were 
using.  As  I  told  the  jury,  I  think  every  one  of  you 
fellows  have  a  different  yardstick.  [1490] 

The  Witness :    I  heard  you  say  that. 

The  Court:  As  to  what  you  mean  by  substantial 
competition. 

The  Witness:  I  heard  you  say  that,  and  when 
jyou  see,  when  we  have  a  picture  of  all  the  houses, 
all  the  people  living  in  Westchester,  there  is  enough 
people  in  business  in  Westchester  to  support  the 
Loyola  Theatre  and  make  it  profitable,  and  to  sup- 
port the  Paradise  and  make  it  a  profitable  theatre. 

The  Court:    Well,  that's  enough. 

Mr.  Corinblit,  I  haven't  got  any  further  with  this 
iwitness  than  I  did  with  the  others. 

Mr.  Corinblit:  Your  Honor,  we  may  have  some 
more  testimony  on  this  point. 

I  would  like  to  have  marked  as  Plaintiff's  Exhibit 
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for  identification  a  photograph  of  the  Westchester 

area. 

Mr.  Westbrook:  A  portion  of  the  Westchester 
area  ? 

Mr.  Corinblit:  A  portion  of  the  Westchester 
area. 

The  Court:  It  may  be  marked  for  identification 
only,  unless  there  is  no  dispute. 

Mr.  Mitchell:  There  will  be  no  dispute  when  we 
find  out  what  it  is,  when  it  was  taken,  and  so  on.  We 
are  not  going  to  quibble  about  it. 

The  Court:    It  may  be  marked  for  identification. 

The  Clerk :    55  for  identification.  [1491] 

(The    exhibit    referred    to    was    marked    as 
Plaintiff's  Exhibit  No.  55  for  identification.) 

Mr.  Corinblit:  Perhaps  Mr.  Schreiber  can  state 
the  date  the  picture  was  taken. 

The  A¥itness:  It  is  marked  on  the  back  of  the 
photograph  by  the  Spence  Airview  people  that  took 
the  picture. 

Mr.  Corinblit:  I  don't  know  that  we  have  it  on 
the  back  of  this. 

The  Witness :    Yes,  it  is  on  there. 

Mr.  Corinblit:    It  is  marked  January  7,  1951. 

Q.    Mr.  Schreiber,  I  think  we  can  do  it  now,  so  • 
will  you  step  down  from  the  witness  stand  and  point' 
out  some  of  the  matters  in  connection  with  this  pic- 
ture. Step  over  on  the  side  and  use  the  pointer. 

A.  (Witness  leaving  stand  and  going  to  black- 
board.) 
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Q.  Would  you  point  out  to  the  jury  the  location 
of  the  Loyola  Theatre? 

A.  The  Loyola  Theatre  is  on  the  corner,  on  the 
southeast  corner  of  Sepulveda  and  Manchester  right 
here. 

Q.  Now  will  you  point  out  the  location  of  the 
Paradise  Theatre? 

A.  The  Paradise  Theatre  is  at  the  comer  of  Will 
Rogers  and  Sepulveda,  the  southeast  corner  also,  a 
matter  of  one  block  or  two  blocks  from  the  Loyola 
Theatre.  That  means  one  to  there  and  one  to  there. 
It  is  two,  but  there  is  a  small  [1492]  street  running 
between  the  first  ])lock  and  the  second  block,  run- 
ning from  the  parking  lot  in  the  rear  of  this  busi- 
ness property  to  the  parking  lot  on  the  back  of  these 
business  places.  The  Hampshire  House  Furniture 
Store  is  on  the  comer  of  this  small  street,  so  if  you 
want,  you  can  call  it  one,  two,  three  blocks. 

Q.     All  right. 

A.  There  is  the  Paradise  and  there  is  the  Loyola 
Theatre. 

Q.     Just  nin  the  pointer  along  Sepulveda. 

A.  Sepulveda  runs  this  way,  north  and  south,  up 
through  here,  and  goes  up  into  Culver  City. 

Q.  Then  to  the — I  guess  that  would  be  the  north- 
east? A.     That  is  northwest. 

Q.  Point  to  the  northeast.  What  is  that  blank 
space  in  there? 

A.     The  cemetery  and  the  golf  club. 

Q.  Would  you  point  out  the  street,  La  Tijera 
Boulevard  there? 
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A.  La  Tijera  Boulevard  is  this  long  street  here 
or  boulevard.  It  runs  from  here  all  the  way  across 
and  runs  on  this  here  out  past  the  photograph. 

Q.  On  the  outside  of  the  photograph  would  be 
the  La  Tijera  Theatre,  is  that  corrects 

A.     That  is  correct.  [1493] 

Q.  Now,  in  which  direction  from  this  map  would 
the  Ingle  wood  area  be  1  It  is  off  this  picture. 

A.     That  would  be  out  over  here. 

Mr.  Mitchell:  You  just  cut  it  off  at  Ingle  wood, 
didn't  you? 

Mr.  Corinblit:    This  is  a  photograph 

Mr.  Mitchell:  The  photograph  is  just  cut  off  at 
Inglewood,  isn't  that  right? 

Mr.  Corinblit:  It  is  cut  off  at  this  portion  of 
Westchester.  If  you  will  wait  15  seconds,  we  will 
give  you  a  photograph  of  both  areas. 

Q.  Now,  looking  to  the  south,  and  I  guess  that  is 
off  the  map,  too,  what  kind  of  a  business  establish- 
ment is  there,  or  what  is  there  there  that  the  jury 
ought  to  know  about?  The  airport  is  south,  is  that 
right  ? 

A.  This  is  part  of  the  new  airport  extension. 
Way  down  along  here,  and  it  goes  east.  The  airport 
is  down  in  here,  right  down  here.  'c 

Q.     That  is  to  the  south? 

A.  South  and  over  east  from  Sepulveda,  quite  a 
distance  down  and  over.  I  think  this  may  be  one  of 
the  factory  buildings  here  that  is  near  the  airport. 

Q.     To  the  west  of  that  area,  what  would  we  find? 

A.     All  the  way  out  here  would  be  the  ocean. 
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Q.     The  Pacific  Ocean?  [1494] 

A.     That's  right. 

Q.  Would  you  designate  just  briefly  some  of  the 
businesses  in  the — will  you  point  out  to  the  jury, 
please,  the  parking  facilities  made  available  to  the 
Paradise  Theatre  in  Westchester? 

A.  This  is  the  corner  of  the  Paradise  Theatre 
and  the  Paradise  Bowling  Alley.  All  this  area  in 
here  is  available  for  parking  for  the  Paradise  Thea- 
tre and  Bowling  Alley. 

This  is  a  community  parking,  and  this  the  park- 
ing of  the  Loyola.  In  other  words,  the  public  can 
park  from  Manchester  all  the  way  down  to  East 
Sepulveda  Way.  They  call  this  street  here  that  goes 
up  like  that  and  around  the  East  Sepulveda  Way, 
which  compares  with  this  street  here.  It  is  the  shape 
of  a  shield.  They  didn't  continue  this  road  down 
I  here.  They  made  it  look  like  a  shield.  All  this  prop- 
!  erty  in  here  is  community  parking.  If  you  want  to 
park  at  the  Hampshire  House,  they  can  use  this,  or 
if  they  want  to  park  at  the  Paradise  or  park  at  the 
Loyola  Theatre,  or  the  Thrifty  Drug  Store,  the 
Whelan  Drug  Store,  the  Security  First  National 
Bank,  the  gas  station,  the  Foster  Freeze,  they  have 
this  privilege. 

That  was  set  up  when  the  property  was  bought, 
that  all  property  goes  together  with  the  property, 
you  buy  the  front  and  the  back.  The  same  thing  ap- 
plies on  the  west  side  of  Sepulveda.  All  this  is  pub- 
lic parking  in  back  of  the  [1495]  businesses. 
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Q.  Will  you  point  out  the  location  of  the  Broad- 
way Department  store  there,  please? 

A.  This  is  the  Broadway  Department  Store,  for- 
merly also  Milliron's. 

Q.  And  some  of  the  other  businesses  south  of  the 
Broadway  Store  that  are  on  that  side  of  the  street; 
what  are  they? 

A.  This  large  sign  here  is  the  Westchester  Food 
Palace.  Then  you  have  Gallenkamp's  Shoe  Store, 
then  Western  Auto  Supply  Store,  and  this  is  the 
Curry's  Ice  Cream. 

That,  I  think,  was  a  hardware  store  and  a  paint 
store  in  here,  and  this  is  a  long  block  of  small  stores 
in  here,  and  this  is  an  auto  wash  back  here. 

Q.  All  right.  There  was  some  mention  of  the 
Loyola  University  in  that  area,  Mr.  Schreiber.  Will 
you  point  that  out  ? 

A.  Right  here,  and  this  is  Hughes,  the  Hughes 
Aircraft  over  here. 

Q.     Xow  you  can  return  to  the  stand. 
(Witness  resuming  stand.) 

Mr.  Corinblit:  We  will  offer  Plaintiff's  Exhibit 
55  in  evidence,  your  Honor. 

The  Court :    In  evidence. 

The  Clerk:    Exhibit  55.  [1496] 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 
55.)  [1497] 

Mr.  Corinblit:     We  have  a  smaller  map  and  it 
may  be  we  can  get  this  map  blown  up  before  we  get  , 
much  further  in  the  case. 
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Mr.  Mitchell:    May  I  see  it? 

(Document  handed  to  counsel.) 

The  Court:  I  suppose  all  of  those  little  dots  I 
see  on  the  map  are  houses'? 

The  Witness :  You  bet  your  life  they  are  and 
they  average  three  and  a  half  to  four  people  per 
house. 

The  Court:  Anything  you  want  to  say,  say  it  so 
the  jury  can  hear  you.  And  you  shouldn't  volunteer 
any  information  at  all. 

The  Witness :    All  right,  your  Honor. 

Q.  (By  Mr.  Corinblit)  :  Mr.  Schreiber,  first  of 
all — I  will  ask  the  court  to  mark  Plaintiff's  exhibit 
next  in  order  a  photograph,  an  aerial  view  of  the 
Westchester  area  taken  in  1948. 

The  Clerk:    56  for  identification. 

(The  exhibit  referred  to  was  marked  Plain- 
tiff's Exhibit  56,  for  identification.) 

Mr.  Corinblit:  I  think  I  have  shown  this  to 
counsel. 

It  is  an  aerial  view  of  Westchester  taken  in  Jan- 
uary, 1948,  and  I  will  offer  it  as  Plaintiff's  Exhibit 
56  in  evidence. 

Mr.  Mitchell:  It  is  more  than  the  Westchester 
area.  [1498]  Your  description  isn't  quite  accurate. 
And  I  think  if  you  will  hold  it  this  way,  in  order  to 
compare  it  with  the  other  map,  you  will  sec  what  I 
am  talking  about. 

You  have  to  turn  it  sideways,  Mr.  Corinblit. 

Mr.  Corinblit :  And  Sepulveda  is  this  street  right 
here. 
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Mr.  Mitchell:  This  really  encompasses,  looking 
at  it  with  the  title  to  the  left,  the  diagonal  street  is 
La  Tijera  and  it  shows  a  part  at  least  of  Inglewood. 
Really  the  Academy  Theatre  is  right  over  here  at 
the  edge  of  the  righthand  side  of  the  map. 

And  I  guess  it  shows  the  Baldwin  Hills  or  the 
southerly  slope  of  the  Baldwin  Hills,  anyway. 

Mr.  Corinblit:  All  right.  Mr.  Mitchell  is  correct. 
I  was  reading  the  description  off  here.  It  is  broader 
certainly  than  the  Westchester  area. 

Mr.  Mitchell:  It  is  Westchester  and  part  of  In- 
glewood and  part  of  Los  Angeles.  Westchester  is 
Los  Angeles  and  so  are  other  portions  surround- 
ing it. 

Mr.  Corinblit:  With  that  amendment  to  the  de- 
scription, I  will  offer  Plaintiff's  Exhibit  56  in  evi- 
dence. 

The  Court:    It  may  be  received. 

(The   exhibit  heretofore   marked   Plaintiff's 
Exhibit  No.  56,  was  received  in  evidence.) 

Mr.  Johnston:    This  is  what  date? 

Mr.  Corinblit:    January  1948.  [1499] 

I  will  pass  this  to  the  jury  in  a  moment,  but  we 
will  see  if  we  can't  describe  it  so  the  jury  when  they 
see  it  can  recognize  it. 

Q.  In  order  to  see  the  north-south  line  you  have 
to  hold  the  picture  sideways,  is  that  right,  Mr., 
Schreiber?  This  is  Sepulveda,  this  line  here,  is  that' 
correct  ? 

A.  Let  me  look  at  it  this  way  first.  Yes,  this  is 
Sepulveda  this  way  or  Sepulveda  this  way. 
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Q.  Sepulveda  runs  across^-if  you  hold  it  straight 
up,  Sepulveda  runs  across  horizontally,  horizontally 
across  the  map,  is  that  right"? 

A.     That  is  right. 

Q.  And  to  the  northwest  is  a  vacant — it  appears 
to  be  a  group  of  houses  and  then  a  vacant  plot 
there.  Do  you  know  what  that  was  or  what  it  was 
in  January  1948  ?  A.     Vacant  land. 

Q.  And  then  over  to  the  right  which  would  be 
south A.     That  is  right. 

Mr.  Mitchell:  To  the  right  would  be  east.  Why 
don't  you  put  a  north  on  it  and  everybody  that 
reads  a  map  reads  the  north  at  the  top  that  I  ever 
heard  of.  Put  a  north  at  the  top  and  that  is  the  way 
it  is  drawn. 

The  Witness:  You  have  to  look  at  it  sideways 
then. 

Q.     (By  Mr.  Corinblit)  :    All  right.  We  will  put 
an  arrow  north,  holding  it  in  that  direction  and  then 
it  would   [1500]   be   south  down  here  and  that  is 
equivalent  to  the  southern  portion  of  the  exhibit  in 
I  evidence,  is  that  correct?  A.     That  is  right. 

i      Q.     And  then  over  to  the  right,  on  the  right-hand 
i  side,  beyond  the  group  of — around  the  Westchester 
larea  are  houses  that  are  treated  as  part  of  Ingle- 
wood,  is  that  right?  Right  here? 

A.     That  is  right. 

Q.  And  then  as  Mr.  Mitchell  pointed  out  the 
street  that  runs A.     Northeast. 

Q.    Northeast  is  La  Tijera? 

A.    La  Tijera  Boulevard. 
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Q.  La  Tijera  Boulevard.  And  then  up  at  the 
end  of  La  Tijera  Boulevard  is  something  called  the 
edge  of  Baldwin  Hills,  is  that  right? 

A.  No,  I  don't  think  so.  That  is  a  cemetery  and 
vacant  property  up  in  that  area — all  that  vacant 
property. 

Q.  All  right.  We  will  have  this  passed  to  the 
jury. 

Mr.  Mitchell:  That  isn't  the  Inglewood  Ceme- 
tery. 

The  Witness :    Hillside. 

Mr.  Mitchell:    It  is  Hillside? 

The  Witness :    Yes. 

Mr.  Corinblit:  We  will  ask  that  the  map  be 
handed  to  the  jury.  [1501] 

The  Court:    You  may  hand  it  to  the  jury. 

Mr.  Corinblit :    May  I  have  Exhibit  45- J. 

Q.  I  will  show  you,  Mr.  Schreiber,  Exhibit  45-J, 
which  is  designated  as  a  schedule  showing  the 
chronological  play-off  at  the  Paradise  Theatre,  Au- 
gust 23,  1950,  to  September  18,  1951,  and  I  will  ask 
you  if  this,  to  the  best  of  your  knowledge,  reflects  a 
true  and  correct  statement  of  the  pictures  played, 
distributor,  availability,  the  gross  and  the  rentals  ? 

I  might  say  that  Mr.  Westbrook  has  examined 
this  and  has  indicated  that  he  finds  some  discrepan-  ;■ 
cies  with  respect  to  gross  receipts,  which  we  will  re-  ■ 
check,  but  subject  to  that,  to  the  best  of  your  knowl-i- 
edge,  that  is  a  correct  play-off  in  the  Paradise  The- 
atre ?  A.     It  is. 

Q.     Subject  to  the   corrections   asd  the  double- 
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checking  we  will  oflev  Plaintiff's  Exhibit  45- J  in 

evidence. 

The  Court:    In  evidence. 

(The   exhibit   heretofore   marked   Plaintiff's 
Exhibit  45-J,  was  received  in  evidence.) 

Q.  (By  Mr.  Corinblit)  :  Perhaps  we  should  have 
this  exhibit  explained. 

Under  the  column  "Date,"  are  indicated  dates. 
What  do  those  dates  mean,  Mr.  Schreiber? 

A.  Those  are  the  dates  that  we  played  these  par- 
ticular [1502]  pictures  at  the  Paradise  Theatre. 

Q.     Under  the  colunm  ''Name  of  Picture"? 

A.  Is  the  name  of  the  picture  that  was  played 
on  those  dates. 

Q.     And  the  name  of  the  distributor? 

A.  Is  the  film  distributor  or  the  company  that 
distributes  that  particular  picture  and  they  are  the 
only  ones  that  can  distribute  those  pictures. 

Q.     And  under  the  designation  "Availability"? 

A.  The  7-day,  the  21-day  and  14-day  indicated 
are  the  days  on  which  we  had  the  opportunity  to 
play  the  picture  or  was  licensed  to  play  the  picture. 

Q.  In  other  words,  if  under  this  column  it  says 
"7-days,"  that  means  that  the  picture  was  made 
available  to  you  on  the  7-day  availability,  is  that 
right? 

A.  After  the  last  play  date  of  the  first  run  thea- 
tre. 

Q.  In  other  words,  the  picture  was  licensed  to  a 
first  r\m  theatre  in  Los  Angeles,  it  ended  its  exhibi- 
tion in  the  first  run  theatre,  and  then  it  became 
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available  to  the  Paradise  Theatre  for  the  first  time 

on    the    availability    indicated    under    the    column 

"Availability"? 

A.  If  it  was  a  7-day  there  was  a  7-day  lapse  of 
time  in  between  and  that  is  what  they  call  clearance, 
between  the  first  run  and  the  7-day  house,  so  that 
during  the  xolaying  of  the  picture  no  theatre  can 
have  on  their  screen  the  [1503]  prevue  trailers  that 
are  shown  in  all  theatres  of  their  coming  attrac- 
tions, the  next  coming  attraction. 

They  allow  that  7-day  clearance  or  a  14-day  or  a 
21-day  clearance  so  that  that  theatre  that  plays  the 
picture  will  not  be  advertising  the  picture  while  the 
first  run  theatre  is  playing  it,  so  that  they  shouldn't 
tell  their  patrons,  literally  speaking,  ''Don't  go  to 
the  other  theatre  because  we  have  it  coming  on 
Wednesday  or  Thursday,"  or  whatever  date.  So, 
they  have  that  7-day  clearance  or  14-day  to  not  per- 
mit you  to  advertise  it  in  your  theatre  while  the 
first  run  theatre  is  playing  it. 

Q.     Now,   the   7-day  period — if   the   availability 
here  says  14  days,  it  means  that  the  picture  was  not     i 
available  until  14  days  after  the  first  run  closing? 

A.     Correct. 

Q.     And  if  the  designation  is  21  days  it  means  the  |j 
picture  was  not  available  to  the  Paradise  Theatre 
until  21  days  after  the  first  run  theatre  had  closed 
the  picture,  is  that  correct? 

A.  That  is  right.  But  in  the  meanwhile,  Mr.  Cor- 
inblit,  if  there  was  21  days,  there  would  be  other 
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theatres  that  would  play  on  the  7-day  and  14-day 

ahead  of  the  Paradise  Theatre. 

Q.  I  appreciate  that.  In  other  words,  if  there 
was  an  availability  here  of  21  days,  it  may  be  there 
were  theatres  [1504]  in  Inglewood,  for  example, 
that  played  the  picture  on  the  7-day  or  14-day? 

A.  Not  only  Inglewood,  but  all  over  greater  Los 
Angeles. 

Q.  Now,  under  the  column  "Gross  Receipts," 
what  does  the  entry  opposite,  under  that  column 
refer  to? 

A.  That  is  the  net  receipts  that  we  were  able  to 
deposit  to  our  account  after  the  Federal  taxes  were 
deducted  from  the  gross  receipts. 

Q.    After  the  admission  tax? 

A.     Admission  tax,  which  is  a  Federal  tax. 

Q.  Yes.  And  under  the  column  "Rentals,"  what 
do  the  entries  under  that  column  mean? 

A.  Those  are  the  film  rentals  we  paid  for  that 
particular  picture  either  through  negotiation  or 
offers  or  what  they  call  bidding. 

Q.  Calling  your  attention,  Mr.  Schreiber,  to  the 
distributor  Loew's  and  just  examining  the  period 
from  August  23  to  the  end  of  December,  1950,  did 
tho  Paradise  obtain  any  Loew's  pictures  on  the 
7-day  availability — just  on  this  first  sheet,  the  first 
three  months? 

A.     To  what  date,  Mr.  Corinblit? 

Q.     August  23  to  the  end  of  December. 

A.    End  of  December? 

Q.    Yes.  [1505] 


1196     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Schreiber.) 

A.     Loew's  first  run,  did  you  sayl 

Q.     Yes,  7  days.  Just  to  the  end  of  December. 

A.  Yes,  to  the  end  of  December,  we  played  2,  3, 
4  and  1  is  5  pictures. 

Q.  Did  you  play  any  of  those  pictures  on  a  7-day 
availability?  A.    7-day'? 

Q.    Yes. 

A.     The  first  one  on  November  8  is  not  indicated. 

Q.     Other  than  the  one  not  indicated? 

A.  The  four  other  pictures  are  not  indicated, 
what  days  we  played  on. 

Q.     There  is  no  indication  in  the  column? 

A.     No,  there  is  not. 

Q.    All  right.  We  will  supply  that. 

Now,  with  respect  to  the  distributor  Twentieth 
Century-Fox  during  that  period,  did  you  play  any 
picture  on  a  7-day  availability? 

A.  We  played  no  Fox  pictures  on  a  7-day  avail- 
ability. 

Q.     With  respect  to  the  distributor  United  Art 
ists  did  you  play  any  picture  on  a  7-day  availabil- 
ity? A.     United  Artists  you  say? 

Mr.  Mitchell :    This  is  up  to  the  end  of  December  ? 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:    1950?  [1506] 

Mr.  Corinblit:    Yes. 

The  Witness:  There  is  not  a  single  picture 
played  from  United  Artists  on  the  7-day  avail- 
ability. 

Q.     (By  Mr.   Corinblit) :     With  respect  to   the 
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distributor  RKO,  did  you  play  any  pictures  of  RKO 

on  a  7-day  avail  alnlity? 

A.     There  were  no  7-day  RKO  pictures  played. 

Q.  With  respect  to  the  distributor  Columbia,  did 
you  play  any  pictures  on  a  7-day  availability  ? 

A.  We  played  one  7-day  Columbia  picture,  7-day 
availability  and  there  is  an  indication  here  which  is 
marked  "7  days  for  two  pictures"  that  was  re- 
issued, called  Gilda  and  Platinum  Blonde.  They 
must  have  been  about  three  or  four  years  old.  They 
were  re-issued,  the  pictures  were  brought  back  into 
circulation.  [1507] 

Q.  All  right.  With  respect  to  the  distributor 
Paramount,  did  you  play  any  pictures  on  a  7  day 
availability?  A.     One  picture. 

Q.  With  respect  to  the  distributor  Warners,  you 
did  play  how  many  Warner  pictures  on  a  7  day 
availability?  A.     Three  pictures. 

Q.  With  respect  to  the  distributor  Universal, 
how  many  pictures,  if  any,  did  you  play  on  7  day 
availability?  A.     One  picture. 

Mr.  Mitchell :  This  is  just  up  to  1950,  the  end  of 
1950? 

Mr.  Corinblit:    That  is  correct.  [1508] 

•  *  *  *  * 

Q.  (By  Mr.  Corinblit):  Mr.  Schreiber,  at  the 
conclusion  of  yesterday's  session,  the  court  asked 
you  a  question  with  respect  to  the  relationship  of 
distances  to  the  matter  of  substantial  competition, 
and  you  gave  an  answer  that  indicated  sometimes 
there  was  relationship  and  sometimes  there  wasn't. 
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"Would  you  state  what  relationship  in  your  opin- 
ion [1512]  substantial  competition  in  this  Ingle- 
wood-Westchester  area  had  to  distances?  What 
was  the  situation? 

A.  Well,  the  way  the  pictures  were  booked,  they 
necessarily  weren't  booked  according  to  distances. 
They  all  vary.  That  is  what  I  had  in  mind  yester- 
day when  the  court  asked  me,  does  mileage  take  a 
consideration  ?  I  had  in  mind  the  question  was  does 
five  miles,  two  miles,  one  mile  or  20  miles,  is  that 
a  pattern?  When  I  said  no,  not  necessarily,  by 
that  I  was  thinking  about  the  different  theatres 
and  different  mileage,  and  1.8  miles  apart  they 
played  day  and  date  and  theatres  as  far  as  five 
miles  apart  were  plajdng  day  and  date. 

Q.     All  right. 

A.  They  all  vary.  That  is  what  I  had  in  mind. 
There  was  no  set  pattern  as  to  mileage.  i 

Q.  Mr.  Schreiber,  under  your  direction  and  con- 
trol did  you  have  a  mileage  run  off  on  some  of  the 
theatres   in   the   Inglewood- Westchester   area? 

A.    I  did. 

Q.  First  we  will  start  with  respect  to  some  of 
the  theatres  here.  The  distance  from  the  Academy, 
I  think  this  is  the  stipulated  figure,  the  Academy 
to  the  Southside,  the  stipulated  figure,  I  think,  is 
3.5  miles. 

Mr,  Mitchell:  Don't  we  have  a  stipulation  on  all 
that?  Why  should  we  have  e^ddence  now  and  get 
a  complete  conflict  with  our  stipulation,  because 
maybe  he  will  give  [1513]  something  else? 
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Mr.  Corinblit:  Mr.  Mitchell,  if  you  will  consult 
with  Mr.  Westbrook,  you  will  find  that  there  is  a 
stipulation  suggested  and  I  am  perfectly  ready  and 
happy  and  am  now  ready  to  stipulate  some  of  the 
figures,  although  on  some  of  them  there  is  a  differ- 
ence of  opinion  between  us,  so  on  those  there  will 

i  have  to  be  evidence. 

The  Court:    As  far  as  I  know,  there  has  been  no 

j  stipulation.     I  have  been  trying  to  find  out  what 

I  the  mileage  was  and  I  can't  find  that  there  is  a 
stipulation. 

Mr.  Westbrook:  Your  Honor,  I  can't  point  to 
the  page  in  the  record  where  the  stipulation  is,  but 
I  am  sure  there  is  a  stipulation  that  that  mileage  is 
'  3.6  miles. 

The  Court:  That's  right,  but  Mr.  Mitchell  said 
that  there  was  a  stipulation  on  all  of  these  theatres. 

Mr.  Mitchell:  I  think  we  have  agreed  on  the 
mileage  on  most  of  them. 

The  Court:    All  right. 

Mr.  Westbrook:  There  are  only  two  or  three  of 
them  that  are  in  dispute. 

II  Mr.  Corinblit :  I  tell  you  what  we  can  do.  As  we 
come  to  the  mileages,  if  you  will  read  them  off  from 
your  record,  if  we  can  stix)ulate  to  them,  we  will  do 
it  here  and  now,  or  if  we  can't,  we  will  have  the 
testimony. 

Q.  Now,  with  respect  to  the  distance  between 
the  [1514]  Academy  and  the  Paradise,  we  have  that 
as  4.5  miles,  is  that  correct? 

Mr.  Westbrook:    That  is  correct. 
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Mr.  Corinblit:    All  right.    I  will  stop  here. 

Q.  Referring  to  the  distributor  Universal,  Mr. 
Sclireiber,  did  you  observe  during  the  period  that 
you  operated  the  theatre  from  August,  1950  to  Sep- 
tember, 1951,  that  the  distributor  Universal  when  it 
licensed  the  Academy  a  7  day  run  also  licensed  the 
Southside  day  and  date  a  7  day  run? 

Mr.  Mitchell:  Well,  now,  that  is  a  leading  ques- 
tion. I  object  on  that  ground.  It  is  not  in  accord- 
ance with  the  e^ddence.  It  is  true  sometimes  Uni- 
versal licensed  the  Academy  day  and  date,  and 
sometimes  it  didn't,  so  by  asking  that  leading  ques- 
tion, the  witness  will  follow  along  with  him  and 
he  will  get  an  answer  "Yes,"  and  then  we  will  have 
something  completely  in  conflict  with  the  record 
facts. 

Mr.  Corinblit:  Your  Honor,  on  this  point  there 
is  no  reason  for  this  objection.  Mr.  Mitchell  put  in  : 
an  exhibit.  Universal  G-1,  which  states  that  this 
fact  is  true.  There  is  just  no  reason  for  his  objec- 
tion upon  it  because  the  matter  is  in  the  record, 
put  in  there  by  Mr.  Mitchell. 

Mr.  Mitchell:  My  recollection  is  that  sometimes 
they  played  day  and  date  and  sometimes  they  didn't. . 

Mr.  Corinblit:    That's  all  the  question  is.  'J 

Mr.  Mitchell:  Read  the  question.  It  isn't  that. 
It  is  an  all-inclusive  question.  That  is  what  I  am 
objecting  to. 

The  Court:    Read  the  question. 
(Question  read.) 

The  Court:    Objection  sustained.  [1516] 
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Q.  (By  Mr.  CorinlDlit) :  Did  you  observe  that 
that  occurred  at  the  time  during  that  period? 

A.    Yes. 

Q.  Now,  what  did  you  observe,  if  anything,  dur- 
ing the  period  with  respect  to  the  distributor  War- 
ner Bros,  when  they  licensed  the  Academy  on  a  7- 
day  availability? 

Mr.  Mitchell:  Now,  I  think  we  ought  to  have 
the  thing  more  definite.  I  mean  these  general  things 
— we  have  the  record  here. 

The  Court:  You  do  have  the  record  here  and 
the  records  are  certainly  better  than  the  observa- 
tions of  this  witness. 

In  addition  to  that  it  is  purely  argumentative 
and,  as  I  said  before,  I  will  give  you  plenty  of  time 
to  argue  this  case  to  the  jury. 

When  the  time  comes  you  may  marshall  your 
records  and  argue  it  out  to  the  jury. 

Mr.  Corinblit:  This  is  just  a  very  simple  point. 
I  have  in  mind  the  question  that  you  asked  Mr. 
Schreiber  yesterday.  That  is  the  purpose  of  the 
question. 

Now,  I  don't  think  there  should  l^e  argument 
about  it.  It  is  true  we  have  bulky  records  that  we 
can  put  in,  the  cut-off  cards  and  so  forth,  which  will 
show  the  occasions  that  Warner  played  the  Acad- 
emy 7  days  with  the  Southside  day  and  date. 

Perhaps  we  can  stipulate  to  that.  If  we  can 
get  a  [1517]  stipulation  that  that  occurred  on  occa- 
sions that  is  all  I  want  for  this  purpose. 

Would  you  stipulate,  Mr.  Mitchell,  the  Academy 
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played  a  picture  on  T-day  availability  and  that  same 
picture  was  played  day  and  date  at  the  Southside? 
Did  that  happen? 

Mr.  Mitchell:  Let  me  check.  I  can't  remember 
these  facts.    I  will  have  to  check  them. 

Correct.  On  occasions  the  Warner  Bros,  pictures 
played  day  and  date  at  the  Academy  and  the  South- 
side. 

But,  your  Honor,  in  order  that  the  picture  may 
not  be  slanted,  I  think  that  it  should  also  be  stipu- 
lated, and  I  assume  that  you  know  this,  that  Warner 
also  played  pictures  on  occasions  day  and  date  be- 
tween the  United  Artists  and  the  Southside;  the 
United  Artists,  the  La  Tijera  and  the  Imperial  and 
the  Southside. 

The  La  Tijera  and  the  Southside. 

La  Tijera  and  the  Fifth  Avenue. 

The  Paradise  and  the  Imperial. 

The  Paradise  and  the  Rio  and  the  Paradise  and 
the  Southside  and  the  La  Tijera  and  the  Imperial. 

Mr.  Corinblit:    Yes,  I  will  stipulate  to  that  fact. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Schreiber, 
while  we  have  these  stipulations  on  the  record  we 
would  like  to  put  the  distances  on  here  now  and  to 
the  extent  you  can  stipulate  to  them  we  can  do 
that.  [1518] 

Now,  what  distance,  counsel,  do  you  state  to  be 
the  distance  between  the  Southside  and  the  United 
Artists  Theatre? 

Mr.  Westbrook:  According  to  my  figures,  ap- 
proximately 5.3  miles. 
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Q.  (By  Mr.  Corinblit)  :  Will  you  examine  the 
check  list  you  caused  to  be  prepared,  Mr.  Schreiber? 

Mr.  Mitchell:  I  don't  want  the  testimony  of  this 
witness.  I  don't  think  we  should  have  the  testi- 
mony of  Mr.  Schrei])er.  He  didn't  do  the  driving 
and  if  we  are  going  to  have  a  disagreement — if  it 
is  a  driving  test  and  if  we  are  going  to  have  a  dis- 
agreement on  it  we  should  have  the  man  here  who 
did  the  driving  and  not  Mr.  Schreiber.  It  is  just 
hearsay. 

The  Court:  If  they  used  an  automobile  speed- 
ometer we  all  know  that  automobile  speedometers 
are  not  accurate — they  are  approximate  only. 

Mr.  Mitchell:  I  don't  believe  he  did  it  himself. 
My  point  is  he  asked  if  it  was  done  under  his  direc- 
tion. 

The  Court:  The  only  question  is,  does  he  agree 
with  this  5.3  figure.  He  said  yes  and  the  argu- 
ment is  over  with. 

Mr.  Mitchell :     Right. 

Mr.  Corinblit:  May  we  have  that  distance  again, 
please — United  Artists  Theatre  to  the  Southside 
Theatre? 

Mr.  Westbrook:    I  stated  5.3  miles. 

Mr.  Corinblit:  Well,  let  us  pass  that  one.  It 
is  a  little  hard  for  me  to  arrive  at  that  in  a  hurry. 
That  is  [1519]  going  to  be  required  to  be  derived 
and  we  will  come  back  to  it. 

Now,  the  distance  from  the  United  Artists  Thea- 
tre to  the  La  Tijera — ^what  distance  do  you  state, 
counsel  ? 
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Mr.  Westbrook:    1.5. 

Mr.  Corinblit:  I  recall  that  figure  and  we  will 
agree  on  that. 

United  Artists  to  the  La  Tijera  and  from  the  La 
Tijera  to  the  Imperial. 

Mr.  Westbrook:  La  Tijera  to  the  Imperial  5.1, 
according  to  my  figures. 

Mr.  Corinblit:  That  is  agreeable,  5.1.  And  from 
the  Imperial  to  the  Southside? 

Mr.  Westbrook :  Imperial  to  the  Southside  would 
be  approximately  1.7. 

Mr.  Corinblit:  Our  figures  are  1.2.  You  say 
1.7.    We  can  work  that  out  later. 

Mr.  Westbrook:  It  can't  be  1.2.  It  is  almost 
2  miles.    You  can  see  it  on  the  map. 

Mr.  Corinblit:     All  right,  1.2—1.7. 

Now,  the  La  Tijera  to  the  Southside  Theatre. 

Mr.  Westbrook:    6.8,  according  to  my  figures. 

Mr.  Corinblit:  All  right,  6.8.  The  La  Tijera  to 
the 

Mr.  Westbrook:  3.6.   [1520] 

The  Witness:  La  Tijera  to  Fifth  Avenue,  is 
that  it  I 

Mr.  Corinblit:    Yes. 

The  Witness:  That  is  only  about  a  mile  and 
three-tenths.  J 

Mr.  Mitchell :  May  that  be  stricken  on  the  ground 
the  witness  isn't  being  inquired  of? 

The  Court:    It  may  go  out. 

Mr.   Corinblit:     We  will  leave  the  question  of 
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how   far  it   is.     Mr.   Schreiber  is   certainly  more 

familiar  with  the  facts. 

Mr.  Westbrook:  It  may  be  3.3,  in  that  vicinity. 
I  may  have  made  a  quick  error  in  my  calculation 
here. 

Mr.  Corinblit:  All  right.  We  will  leave  that 
question  open. 

The  Paradise  to  the  Imperial? 

Mr.  Westbrook:  The  Paradise  to  the  Imperial, 
according  to  my  figures,  is  5.2.  I  believe  your  figure 
is  5.6.    That  is  one  we  can't  agree  on  the  route  on. 

Mr.  Corinl:)lit:     We  will  take  5.2  to  5.6. 

The  Paradise  to  the  Rio? 

Mr.  Westbrook:  Again  we  have  a  disagreement. 
Your  figure  is  6.8  and  mine  is  6.1. 

Mr.  Corinblit:    All  right.    6.1  to  6.8. 

Paradise  to  the  Southside?   [1521] 

Mr.  Westbrook:    My  figure  there  is  6.9. 

Mr.  Corinblit:     Our  figure  is  7.8. 

Mr.  Westbrook:    That's  right. 

Mr.  Mitchell:    That's  quite  a  difference. 

Mr.  Corinblit:    Yes,  it  is. 

Mr.  Mitchell:  How  do  you  miss  it  by  a  mile? 
That  is  missing  it  by  a  mile. 

Mr.  Westbrook :  My  suggestion  would  be  that  we 
can  scale  these  off  on  the  map  and  get  them  close 
enough  so  there  can't  be  any  problem.  If  you  want 
to  do  it  during  recess,  counsel,  I  think  we  can  re- 
solve most  of  these  questions. 

Mr.  Corinblit:  All  right.  Somebody  missed  it 
by  a  mile,  Mr.  Mitchell. 
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The  distance  from  La  Tijera  to  the  Imperial? 

Mr.  Westbrook:  We  have  that  already,  haven't 
we?    5.1. 

Mr.  Corinblit:    Yes. 

Mr.  Westbrook :    It  is  up  on  the  blackboard. 

Mr.  Corinblit:  5.1.  As  I  understand,  the  stipu- 
lation is  as  far  as  distributor  Warner's  is  concerned, 
they  played  pictures  day  and  date  in  the  Academy 
and  Southside,  3.6  miles  apart. 

Mr.  Mitchell:  This  is  just  an  argument.  I  made 
my  stipulation  and  I  don't  want  to  have  to  restate 
it  again,  your  Honor.  [1522] 

The  Court:  If  you  are  not  satisfied  with  your 
recollection  of  the  stipulation,  you  can  read  it  in 
the  record  tomorrow. 

Mr.  Corinblit:  All  right,  sir.  Prior  to  asking  a 
question  on  this  point,  Mr.  Schreiber,  plaintiff  will 
offer  in  evidence  Exhibit  18-F,  which  is  Twentieth  i 
Century-Fox,  Lehman  to  Eckhardt  of  Twentieth i 
Century-Fox,  April  2,  1951,  and  Plaintiff's  Exhibit 
18-G,  Eckhardt  to  Lehman,  dated  April  10,  1951. 

The  Court :    They  may  be  received  in  evidence. 

The  Clerk:    Exhibits  18-F  and  18-G. 

(The  exhibits  referred  to  were  received  im 
evidence  and  marked  Plaintiff's  Exhibits  18-P' 
and  18-G.) 

Mr.  Corinblit:  I  would  like  to  read  to  the  jury 
Exhibit  18-F.  This  is  a  letter  from  Syd  Lehman 
to— 

Q.  Well,  who  was  Mr.  Lehman  in  April,  1951,, 
Mr.  Schreiber? 
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A.  Mr.  Lehman  was  one  of  the  officers  of  Ex- 
hibitors Service  Company.  It  is  a  booking  and  buy- 
ing organization  for  a  group  of  indeiDendent  thea- 
tres. They  not  only  buy  and  book  the  pictures,  but 
they  also  put  your  newspaper  advertising  in  and 
they  handle  it,  they  pay  your  film  bills  for  you, 
they  pay  advertising  bills  for  you.  They  usually 
make  a — many  a  time  they  made  an  insurance 
tie-up.  They  make  give-away  tie-ups  with  thea- 
tres. They  are  a  regular  service  [1523]  organiza- 
tion for  independent  theatres. 

Q.  When  you  say  they  pay  film  bills  for  you, 
you  mean  that  they  pay  them  and  you  reimburse 
them,  is  that  right? 

A.     They  bill  you  first,  then  you  pay  them,  and 

then  they  pay  the  film  companies. 

Mr.  Corinblit:    All  right.  [1524] 
***** 

Now,  perhaps  this  is  a  matter  to  be  stipulated 

between  us.     Counsel  will  you  stipulate  with  us 

from  time  to  time  during  the  period  August,  1950  to 

Septem])er,   1951   Twentieth   Century-Fox   licensed 

i  pictures  to  the  Academy  Theatre  day  and  date  with 

ithe  Southside? 

]     Mr.  Johnston:    I  don't  know. 

Mr.  Corinblit:    All  right. 

Mr.  Johnston:  It  is  a  matter  of  record,  but  I 
don't  have  the  knowledge  in  my  mind. 

Mr.  Mitchell:  It  was  on  a  7  day  availability,  I 
assume  ? 

Mr.  Corinblit:    Yes,  that's  right. 
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Mr.  Johnston:  I  believe  there  were  some  occa- 
sions on  which  that  occurred,  Mr.  Corinblit,  but 
I  can't  tell  you  how  many  or  during  what  period. 

Mr.  Corinblit:  I  appreciate  that  fact.  Could  we 
have  the  stipulation  it  did  occur  on  occasion? 

Mr.  Johnston:  I  believe  that  is  correct,  subject 
to  my  examination  of  the  records,  which  I  have  not 
done. 

Mr.  Corinblit :  That  is  between  the  Academy  and 
the  Southside,  that  distance  (indicating). 

Q.  Now,  Mr.  Schreiber,  other  than  with  respect 
to  this  letter  from  Mr.  Eckhardt  in  April,  1951,  did 
any  representative  [1526]  of  Twentieth  Century- 
Fox  ever  offer  to  negotiate  with  you  for  a  7  day 
availability  day  and  date  with  the  Academy  at  your 
Paradise  Theatre? 

A.  I  don't  believe  we  negotiated  or  received  one 
picture  v/ith  the  Academy  Theatre  from  Fox. 

Mr.  Corinblit:  Now,  turning  to  the  distributor 
Paramount,  during  this  period  can  we  stipulate 
that  there  were  occasions  when  the  Academy  Thea- 
tre played  Paramount  pictures  on  a  7  day  avail- 
ability day  and  date  with  the  Southside? 

Mr.  Mitchell:    I  will  have  to  look.  [1527] 

Mr.  Corinblit:    All  right. 

Mr.  Mitchell:  That  is  correct.  There  were  some 
occasions  but  so  we  have  the  whole  picture,  there 
were  also  occasions  when  the  Imperial  and  Unitedl 
Artists  played  Paramount  pictures  day  and  date 
and  the  La  Tijera  and  the  Imperial  did  so. 

And  the  Paradise  and  the  Southside  did  so. 
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And  the  La  Tijera  and  the  Southside  did  so. 

And  the  United  Artists  and  the  Century  Drive-In 
did  so. 

Paradise  and  the  Century  Drive-In  did  so. 

And  the  Southside  and  the  Century  Drive-In  did 
so. 

The  La  Tijera  and  the  Century  Drive-In  did  so. 

And  the  Fifth  Avenue  and  the  Southside  did  so. 

The  Ritz  and  the  Imperial  did  so  all  on  a  7-day 
availability  on  the  two  7-day  availability  that  Para- 
mount made  available. 

Mr.  Corinblit:    We  will  stipulate  to  those  facts. 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  turning 
to  the  distributor  Columbia,  did  you  observe  that 
during  this  period  that  from  time  to  time  Columbia 
licensed  pictures  day  and  date  between  the  Academy 
and  the  Southside  ?  A.    Yes. 

Q.  And  did  you  observe,  turning  to  the  distribu- 
tor United  Artists,  did  you  observe  that  United 
Artists  from  time  to  time  licensed  pictures  between 
the  Academy  and  the  Southside  [1528]  day  and 
date?  A.     That  is  right. 

Q.  And  turning  to  the  distributor  RKO,  did  you 
observe  that  'from  time  to  time  during  the  period 
you  operated  your  theatre,  the  distributor  RKO 
licensed  pictures  to  the  Academy  day  and  date  with 
the  Southside?  A.     Yes. 

Q.  All  right.  Now,  turning  for  a  moment  to  the 
La  Tijera  and  Imperial  Theatres.  Did  you  observe 
that  during  the  period  from  the  opening  of  the 
Paradise  to  September,  1951,  that  the  distributor 
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"Warner's  on  occasion  licensed  pictures  between  the 

Imperial  and  the  La  Tijera  day  and  date? 

Mr.  Mitchell :  I  thought  we  had  a  stipulation  on 
that  just  a  moment  ago. 

Mr.  Corinblit:  All  right,  all  right.  That  takes 
care  of  Warner's. 

Q.  (By  Mr.  Corinblit) :  With  respect  to  the 
distributor  Universal,  did  you  observe  that  from 
time  to  time  they  licensed  pictures  to  the  La  Tijera 
day  and  date  with  the  Imperial  Theatre? 

A.    Yes. 

Mr.  Mitchell:  I  think  we  have  a  stipulation  on 
Universal,  Warner's  and  Paramount  and  nothing 
was  said  about  Loew's  because  they  don't  sell  pic- 
tures day  and  date  in  that  area. 

Mr.  Corinblit:  All  right.  We  covered  those 
three.  [1529] 

Then  the  only  other  one  that  we  will  want  with 
respect  to  the  distributor  Columbia  is,  did  you 
observe  from  time  to  time  that,  prior  to  September, 
1951,  that  Columbia  licensed  pictures  to  the  La 
Tijera  and  Imperial  day  and  date?  A.    Yes. 

Q.  With  respect  to  the  distributor  RKO  did  you 
observe  from  time  to  time  that  RKO  licensed  pic- 
tures to  the  La  Tijera  and  Imperial  Theatres  day 
and  date?  A.     I  believe  they  did  also. 

Q.  And  with  respect  to  the  distributor  United 
Artists  did  you  observe  that  from  time  to  time 
United  Artists  licensed  the  Imperial  day  and  date? 

A.     I  think  they  did. 

Q.     Mr.   Schreiber,   I  will   show  you  Plaintiff's 
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Exhibit  1-Q,  which  is  an  offer  form  or  request  to 
offer  form  of  Paramount,  dated  June  28,  1950. 
(Handing  document  to  Mr.  Mitchell.) 

Mr.  Mitchell:  I  understand  that  this  is  simply 
an  enclosure  accomjDanying  a  letter  with  refer- 
ence to  two  7-day  runs  that  were  offered. 

If  you  are  going  to  use  this  document  I  think 
we  should  have  the  entire  document. 

Mr.  Corinblit:    All  right,  I  will  get  to  that  other 
matter  but  if  you  will  take  a  look  at  Exhibit  1-S. 
(Handing  document  to  Mr.  Mitchell.)  [1530] 

Mr.  Mitchell:  You  will  agree  that  Paramount 
offered  two  7-day  runs. 

Mr.  Corinblit:  Counsel,  I  think  that  is  correct 
as  of  this  time. 

Mr.  Mitchell :    All  right. 

Mr.  Corin])lit:  And  the  document  will  go  into 
evidence  if  you  will  let  me  do  it  in  my  own  way. 

Mr.  Mitchell:  I  don't  want  any  intimation  that 
Paramount  offered  only  one  7-day  run  because  with 
that  letter  there  was  an  explanation  that  there  were 
two  7-day  runs  being  offered,  is  that  right? 

Mr.  Corinblit:  Not  with  Exhibit  1-S.  There  was 
no  explanation  at  all  accompanying  that. 

Mr.  Mitchell :  You  are  talking  about  1-Q.  There 
was  an  explanation  with  it,  wasn't  there? 

Mr.  Corinblit :  There  was  a  letter  accompanying 
Exhibit  1-Q.  I  would  like  to  go  to  Exhibit  1-S  and 
then  we  will  come  back. 

Q.  (By  Mr.  Corinblit) :  Now,  Mr.  Schreiber,  I 
will  show  you  Exhibit  1-S,  which  is  a  request  for 
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offer  form  on  the  picture  Lawless  on  the  7-day 
availability,  and  ask  you  whether  or  not — that  let- 
ter is  dated  July  11,  1950,  and  I  will  ask  you 
whether  or  not  that  document  was  received  by  you 
or  your  organization — Mr.  Marco  Wolff  who  at 
that  time — it  is  addressed  to  you — and  I  will  ask 
you  if  that  was  received  [1531]  by  you  from  Para- 
mount. 

A.  Well,  it  was  either  received  by  me  or  re- 
ceived by  Marco  Wolff.  I  believe  it  was  received 
by  me  because  they  mailed  it  to  me  at  my  home. 

Mr.  Mitchell:  That  was  before  the  theatre 
opened  ? 

Mr.  Corinblit :  Yes.  Now  I  will  offer  in  evidence 
Plaintiff's  Exhibit  1-S. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:     Plaintiff's  Exhibit  1-S  in  evidence. 

(The  document  referred  to  was  received  in 

evidence  and  marked  Plaintiff's  Exhibit  No. 

1-S.)   [1532] 
***** 

Mr.  Corinblit:  Now,  the  form  of  the  letter  1-S 
with  respect  to  Paramount  from  July,  1950  on,  will 
you  stipulate  with  me,  counsel,  that  this  is  the  form 
which  Paramount  used  for  requesting  bids  for  two 
runs  ? 

Mr.  Mitchell:     Requesting  what? 

Mr.  Corinblit:    Requesting  bids  for  two  runs. 

Mr.  Mitchell:     Two  7-day  runs. 

Mr.  Corinblit :  From  July  11  through  September, 
1951. 


\ 
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Mr.  Mitchell :  June  28,  1950,  pursuant  to  a  letter 
in  which  Paramount  instructed  the  theatre  owners 
as  to  how  those  two  7-day  runs  would  be  offered. 

Mr.  Corinblit :  All  right.  We  will  move  the  date 
back  to  Jime  28. 

Mr.  Mitchell:    The  other  Exhibit  Q 

Mr.  Corinblit :  Beginning  with  the  date  you  men- 
tioned. That  is  the  stipulation.  That  was  the  form 
of  the  letter  offer. 

Mr.  Mitchell:  Yes,  with  the  letter  of  September 
28  and  these  forms.     That  is  what  went  out. 

Mr.  Corinblit:  All  right.  Now,  I  don't  think  we 
need  foundation  for  this  so  I  will  offer  in  evidence 
Plaintiff's  [1533]  Exhibit  1-P-l.  That  is  the  letter 
up  to  June  28,  19e50. 

The  Court:    It  may  be  received  in  evidence. 

Mr.  Mitchell:  That  was  accompanied  with  the 
request  for  bids  for  the  picture  My  Friend  Irma 
Goes  West,  which  is  1-Q. 

Mr.  Corinblit:    Yes. 

The  Clerk:    1-P-l  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
1-P-l.) 

Mr.  Mitchell :  I  think  Exhibit  1-Q  should  be  in- 
troduced with  it  because  that  is  what  went  out  to 
^Ir.  Schreiber,  the  letter  and  Exhibit  1-Q. 

Mr.  Corinblit:  All  right.  We  offer  in  evidence, 
so  we  won't  disturb  Mr.  Mitchell,  Exhibit  1-Q. 

The  Court :    It  will  be  received  in  evidence. 

(The  document  referred  to  was  received  in 
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evidence  and  marked  Plaintiff's  Exhibit  No. 

l-Q.) 

Mr.  Mitchell:    You  are  not  disturbing  me  but  I 

don't  know  why  we  don't  go  in  order.  [1534] 
***** 

Q.  (By  Mr.  Corinblit)  :  Mr.  Schreiber,  under 
the  Paramount  plan,  as  indicated  here,  in  order  to 
obtain  the  7  day  availability  on  a  Paramount  pic- 
ture, you  were  required  to  bid  for  Paradise  with 
[1538]  the  theatres  we  named,  which  included  the 
La  Tijera,  the  theatres  in  Inglewood,  including  the 
Academy,  the  Fifth  Avenue,  and  the  Southside 
Theatre,  Rio  and  Imperial,  is  that  correct?  j 

A.     That  is  correct.  I 

Q.     There  were  two  7  day  availabilities  offered  i 

■rl 

pursuant  to  that  letter,  is  that  correct? 

A.     That  is  correct. 

Q.  However,  if  one  of  the  runs  was  won  by  the 
Paradise  Theatre,  under  this  letter  would  Paradise 
obtain  any  clearance  over  the  theatres  in  Inglewood  ?  j 

A.     It  is  all  according 

Mr.  Mitchell:  This  word  clearance  is  loosely 
used.  They  had  a  7  day  run  and  immediately  fol- 
lowing a  14  day  run.  There  is  no  elapse  of  time 
under  the  plan.  There  is  no  clearance  in  that  sense 
of  the  word.  There  is  a  priority  of  run.  There  is 
no  elapse  of  time. 

Mr.  Corinblit:  That  is  Mr.  Mitchell's  interpre- 
tation. I  will  change  the  question  to  avoid  the 
problem. 

Mr.  Mitchell:    All  right. 


li 
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Q.  (By  Mr.  Corinblit)  :  If  the  Paradise  Thea- 
tre received  one  of  these  runs,  would  you  have  the 
right  under  this  Paramount  plan,  that  the  theatres 
in  Inglewood  not  play  the  picture  until  you  com- 
pleted your  exhil^ition,  if  you  know  the  answer  to 
that? 

A.  Only  if  they  gave  them  a  second  7  day  pic- 
ture, then  [1539]  there  would  be  no  clearance  and 
we  would  play  it  day  and  date.  That  is  where  that 
imaginary  line  that  they  talked  about  came  in. 
There  was  supposed  to  be  one  print  on  one  side  and 
one  print  on  the  other  side. 

Mr.  Mitchell:  That  statement  shows  that  the 
witness  does  not  understand  the  plan  and  he  is 
therefore  giving  something  under  the  letter  which 
,he  does  not  know  anything  about,  because  under 
this  plan  there  is  no  imaginary  line.  I  think  we 
should  take  the  letter  and  argue  about  the  letter. 

The  Court:  You  mean  the  territory  was  not 
divided? 

^Ir.  Mitchell:  The  territory  was  not  divided  by 
an  imaginary  line.  Paramount  had  several  plans. 
They  were  experimenting  with  this  difficult  area, 
and  long  before  Mr.  Schreiber  came  around  they 
experimented  with  an  imaginary  line  which.  Mr. 
Pirosh  told  you  about.  They  found  that  didn't  work 
out,  so  on  June  28  they  adopted  the  plan  they  are 
talking  about  here  whore  theatres  were  given  prior- 
ity of  run  over  theatres  in  their  immediate  vicin- 
ity. It  is  simple  enough  to  explain  if  you  know  it, 
but  I  am  pretty  sure  Mr.  Schreiber  does  not  under- 
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stand  it  when  he  talks  about  an  imaginary  lin?.    I 

know  that  he  camiot  miderstand  it  when  he  says 

that. 

The  Court :  Mr.  Schreiber  has  had  experience,  30 
years  experience  in  the  motion  picture  industry. 
He  knows  what  these  terms  mean.  He  understands 
what  you  are  talking  [1540]  about. 

Will  you  tell  me  how  this  jury  can  understand 
it?  I  don't  know.  It  seems  to  me  that  the  jury  is 
all  at  sea  or  would  be  at  sea.  Maybe  I  am  not 
giving  credit  where  credit  is  due  as  far  as  the  jury 
is  concerned.  Maybe  they  are  smarter  than  I  think 
they  are.     I  don't  know. 

Mr.  ^litchell :    Well,  I  suggest  we  take  examples 
of  what  they  did  then.    What  he  is  being  asked  is  a . 
conclusion.    I  don't  think  he  is  qualified  to  testify 
on  what  the  letter  means. 

The  Court :    May  I  ask  a  question  1 

Mr.  Corinblit:     Yes,  sir. 

The  Court:     Under  this  plan,  did  you  get  any,^ 
Paramount  pictures  on  the  7  day  availability? 

The  Witness:     I  think  we  got  one  picture. 

The  Court:  I  think  you  can  testify  as  to  how 
the  plan  worked  as  far  as  that  one  picture  in  con- 
cerned. 

Mr.  Mitchell:  He  got  two  pictures,  so  he  must 
know  what  he  did  on  tr^'o  pictures.  i  j| 

Mr.  Corinblit:    All  right.  | 

Mr.  Westbrook:  Sunset  Boulevard  and  Samsoti 
and  Delilah. 

The  Witness :    What  was  the  second  one  ? 
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Mr.  Westbrook:    Samson  and  Delilah. 

The  Court:  In  the  interpretation  of  this  letter, 
[1541]  we  are  approaching  again  the  same  kind  of 
problem  we  had  when  we  asked  these  various  wit- 
nesses to  define  substantial  competition.  Every- 
body knows  what  it  means  l)ut  nobody  can  define  it. 
You  all  know  what  this  letter  means,  but  you  all 
come  to  different  conclusions. 

Mr.  Mitcliell :  This  is  a  written  instrument,  your 
Honor.  You  can  instruct  the  jury  what  it  means. 
That  is  a  question  of  law. 

The  Court:  I  am  not  going  to  tell  the  jury  what 
it  means. 

Mr.  Mitchell:  We  will  help  you.  I  really  think 
we  can  agree  with  Mr.  Corinblit  on  what  the  letter 
means. 

The  Court:  You  may  find  out  that  if  the  jury 
ever  gets  to  the  letter,  if  they  ever  remember  the 
letter,  you  will  have  10  different  interpretations  of 
what  it  means. 

]\Ir.  Mitchell:  That  is  why  we  want  you  to  in- 
terpret it. 

The  Court :  No.  You  asked  for  the  jury,  or  some- 
body asked  for  the  jury.  I  didn't  ask  for  the  jury. 
That  is  a  problem  for  the  jury.  I  am  not  having 
anything  to  do  with  that  at  all.  If  you  come  up 
with  12  different  answers,  that  is  just  too  bad. 

Mr.  Mitchell:  Can  we  have  a  moment,  your 
Honor,  to  talk  to  Mr.  Corinblit? 

The  Court:     Surely.   [1542] 
(Interruption.) 
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Mr.  Corinblit:  We  have  considered,  and  I  will 
try  to  make  a  statement  of  the  matter  subject,  of 
course,  to  the  objection  of  counsel. 

Mr.  Mitchell:    Let's  take  it  theatre  by  theatre. 

Mr.  Corinblit:    All  right. 

If  under  this  Paramount  plan  the  Paradise  won 
one  of  the  runs,  it  had  no  priority  of  run  over  the 
United  Artists  Theatre,  that  is,  it  had  no  right  to 
insist  to  the  distributor  that  the  United  Artists 
Theatre  not  play  the  picture  luitil  we  were  com- 
pleted. 

Or,  the  other  way  around,  the  United  Artists 
Theatre  could  play  day  and  date. 

Mr.  Westbrook:  Or  the  Paradise  could  play  day 
and  date  with  the  United  Artists. 

Mr.  Corinblit:  Or  the  Paradise  could  play  day 
and  date  with  the  United  Artists,  that  is  correct. 

Mr.  Westbrook:    Neither  had  any  prior  right. 

Mr.  Corinblit:  That  is  correct.  But  the  Para- 
dise did,  if  it  won  one  of  the  runs,  have  the  prior 
right  over  the  La  Tijera. 

Mr.  Mitchell:  In  other  words,  the  La  Tijera  and 
the  Paradise  could  not  play  day  and  date. 

Mr.  Corinblit:    That  is  one  side  of  the  coin. 

Mr.  Mitchell:     That's  right.   [1543] 

Mr.  Corinblit:  And  the  La  Tijera  and  the  Para- 
dise could  not  play  day  and  date.  The  Paradise 
and  United  Artists  could  play  day  and  date,  or  put- 
ting the  second  point  the  reverse  way,  the  Paradise, 
if  it  won  one  of  the  runs,  had  no  right  to  insist  that 
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the  United  Artists  wait  until  it  completed  the  play- 
off before  they  started  playing  the  picture. 

Mr.  Mitchell:     That  is  true,  but  it  did  have  a 
right  to  insist  that  the  La  Tijera  wait. 
Mr.  Corinblit:     That  is  correct. 
Mr.  Mitchell:    And,  vice  versa,  if  the  La  Tijera 
won  the  run,  it  had  the  right  to  insist  that  the 
Paradise  wait. 

IMr.  Corinblit:  That  is  correct. 
Now,  if  the  La  Tijera  won  one  of  the  pictures,  it 
had  the  right  to  insist  that  the  Paradise  not  play 
the  picture  until  the  I^a  Tijera  had  completed,  and 
also  had  the  right  to  insist  that  theatres  in  Ingle- 
wood,  including  the  United  Artists  and  the  Fifth 
Avenue,  not  to  play  the  picture  until  they  had  com- 
pleted. 

Mr.   Mitchell:     That  is  not  quite  accurate,  Mr. 

Corinblit.     They  had  the  right  to  play  the  picture 

for  7  days,  and  then,  since  Paramount  was  offering 

two  14  day  runs,  if  the  La  Tijera  wanted  to  play 

,  the  picture  for  14  days,  instead  of  7,  he  would  find 

!  himself  plajring  day  and  date  during  the  last  7  days. 

1      Mr.  Corinblit:    Well,  that's  right,  but  I  am  talk- 

!  ing  about  the  ordinary  situation  of  playing  7  day 

I  availability,  a  week.     On  that  point,  my  statement 

i  was  correct? 

Mr.  Mitchell:     That's  right. 
Mr.  Corinblit:     All  right.     Now,  to  put  it  con- 
versely so  that  we  will  be  fair,  it  was  not  permis- 
sible under  this  plan  for  the  La  Tijera  to  play  day 
and  date  with  the  Academy. 
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That  is  correct,  is  it  not? 

Mr.  Mitchell:  That's  right,  and,  similarly,  if  the 
Academy  won  the  bid,  the  La  Tijera  would  not  be 
permitted  to  play  day  and  date. 

Mr.  Corinblit:  Right.  But  if  the  Academy  won 
the  picture,  it  could  insist  that  the  La  Tijera  and 
all  the  theatres  in  downtown  Inglewood  not  play 
the  picture  until  it  was  completed  and  could  also 
insist  that  the  Imperial  Theatre  and  the  Rio  Thea- 
tre not  play  the  picture  until  the  Academy  had 
completed  its  exhibition  for  the  first  week. 

There  may  be  some  slight  problem  on  that  if  they 
lap  over. 

Mr.  Mitchell:  That's  right,  but  if  the  Academy 
won  the  picture,  the  Paradise  could  play  day  and 
date. 

Mr.  Corinblit:  The  Academy  had  no  right  to 
insist  that  the  Paradise  wait,  that  is  correct. 

Now,  finally,  if  the  Southside  won  the  picture,  it 
[1545]  had  the  right  to  insist  that  the  Imperial  and 
the  Rio  not  play  the  picture  until  the  Southside 
had  completed,  but  it  did  not  have  the  right  to  insist 
that  any  other  theatre  wait,  or,  to  put  it  the  other 
way  around,  the  Southside  and  the  Paradise  under 
the  Paramount  plan  could  play  day  and  date.  They 
had  to  bid  against  each  other,  ])ut  they  could  play 
day  and  date  for  the  two  runs.  [1546] 

Mr.  Mitchell :  In  other  words,  the  Paradise  could 
play  day  and  date  with  everybody  in  the  area  ex- 
cept the  La  Tijera? 

Mr.    Corinblit:     Right.     And   they   had   to   bid 
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against  everybody  in  the  area  including  the  South- 
side. 

Mr.  Mitchell:    That  is  right. 

]\Ir.  Corinblit :  And  the  theatre  that  received  the 
widest  possible  protection  was  the  Academy  Thea- 
tre, isn't  that  correct? 

Mr.  Mitchell:    I  don't  believe  so  at  all. 

Mr.  Corinblit:  If  you  will  take  the  Academy 
Theatre  imder  this  Paramount  plan 

Mr.  ^Mitchell:  I  think  the  theatre  that  received 
the  widest  possible  protection  was  the  Paradise. 

Mr.  Corinblit:  If  the  Academy  won  the  picture, 
Mr.  Mitchell,  the  Academy  could  play — the  Acad- 
emy could  insist  that  no  theatre  in  downtown  Ingle- 
wood  or  the  La  Tijera  or  the  Imperial 

Mr.  Westbrook :  The  theatres  in  downtown  Ingle- 
wood  are  1.8  miles  from  the  Academy  according  to 
my  figures,  and  the  others  are  1.4  and  1.5,  so  I  don't 
know  what  you  mean  by  "the  widest  area  of  pro- 
tection. ' ' 

Mr.  Corinblit:  I  am  just  seeking  the  facts.  If 
the  x\cademy  won  the  picture  they  could  insist  that 
no  theatre  in  downtown  Inglewood  or  the  La  Tijera, 
counsel,  which  is  [1547]  not  in  downtown  Ingle- 
wood, or  the  Imperial  or  the  Rio  not  play  until 
the  Academy  completed  its  playoff.  That  was  the 
Paramount  plan. 

The  Court:  Well,  I  don't  think  I  have  ever  seen 
a  better  demonstration  of  confusing  a  jury. 

I  doubt  very  much  if  any  one  of  the  jury  under- 
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stands  that  plan.    I  don't  understand  it  and  I  doubt 

very  much  if  the  jury  does.*  *  *  *  *   [1548] 

Q.  (By  Mr.  Corinblit) :  Mr.  Schreiber,  under 
the  Paramount  Plan  the  Paradise  Theatre  was  re- 
quired to  bid  against  the  Southside  Theatre?  There 
is  a  dispute  as  to  the  distance.  We  have  talked  about 
distances  ranging  from  6.9  to  7.8  miles  between  the 
Paradise  Theatre  and  the  Southside  Theatre. 

The  Southside  Theatre  is  located  at  the  corner  of 
Vermont  and  Imperial  and  the  Paradise  is  located 
at  Sepulveda  between  Manchester  and  Century. 

In  your  opinion  were  the  Paradise  and  Southside 
Theatres  in  substantial  competition? 

A.     No,  absolutely  no. 

Mr.  Mitchell:  Let  me  ask  you  this,  Mr.  Corin- 
blit. I  know  not  only  from  what  Judge  Westover 
said,  but  from  my  study  of  the  plan  that  it  is  some- 
what confusing,  but  this  much  is  clear,  that  if  the 
Academy  made  the  highest  bid  under  the  Para- 
mount plan  and  won  the  run,  then  the  only  two  the- 
atres which  could  play  the  other  run  would  be  either 
the  Southside  or  the  Paradise.  Isn't  that  correct  ? 

Mr.  Corinblit:    That  is  right. 

Mr.  Mitchell:  And  the  Southside  and  the  Para- 
dise, from  August  until  December,  1950,  were  oper- 
ated by  the  same  man,  Marco  Wolff,  right? 

Mr.  Corinblit :    For  those  three  months,  yes. 

Q.  Now,  under  the  Paramount  plan,  Mr.  Schrei 
ber,  in  order  to  get  a  7-day  availability  you  were 
required  to  bid  against  [1549]  the  Academy  The- 
atre. 


1 
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In  your  opinion  was  the  Paradise  Theatre  in  sub- 
stantial competition  with  the  Academy? 

A.     It  was  not. 

Mr.  Mitchell:    What  did  you  say? 

Mr.  Corinblit :  I  said  in  order  to  get  a  picture  on 
the  7-day  availalnlity,  the  Paradise  had  to  bid 
against  the  Academy  Theatre  just  as  it  had  to  bid 
against  the  Southside. 

Mr.  ^litchell:  That  isn't  quite  an  accurate  state- 
ment of  our  stipulation,  Mr.  Corinblit. 

If  the  Academy  won  one  of  the  runs  the  Para- 
dise did  not  have  to  bid  against  the  Academy.  All 
the  Paradise  had  to  do  was  to  have  Marco  Wolff 
either  bid  the  most  for  the  Southside  or  bid  the 
most  for  the  Paradise.  That  is  true,  isn't  it?  Isn't 
that  true  ? 

Mr.  Corinblit:  If  the  parties  all  submitted  bids 
the  Academy  and  the  Southside  could  play  day  and 
date ;  the  Academy  and  the  Paradise  could  play  day 
and  date;  the  Paramount  Company  could  award 
two  runs,  one  to  the  Academy,  one  to  the  Paradise 
and  one  of  the  Academy  and  Southside. 

Mr.  Mitchell :  It  depends  upon  which  one  Marco 
Wolff  put  in  the  highest  bid  for— whether  he  put  in 
the  highest  bid  for  the  Southside  or  put  in  the  high- 
est bid  for  the  Paradise.  That  is  what  the  situation 
57as,  wasn't  it?  [1550] 

Mr.  Corinblit:  Well,  now,  if  the  Paradise  was  to 
l)btain  a  7-day  run  under  the  Paramount  plan,  Mr. 
Mitchell,  we  have  got  a  very  simple  question. 
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The  Paradise  said,  "This  is  the  way  you  get  pic- 
tures under  this  plan  and  no  other  way." 

The  Paradise  had  to  bid  and  it  had  to  bid  against 
theatres  and  among  the  other  theatres — that  is,  it 
had  to  bid  against  the  Southside  and  among  the 
other  theatres  that  it  had  to  bid  against  to  get  a 
picture  in  the  Paradise  Theatre  was  the  Academy. 
There  is  no  dispute  about  that,  is  there?  We 
couldn't  get  a  7-day  picture  unless  we  put  in  a  bid 
against  the  Southside  for  the  Paradise,  unless  we 
put  in  a  bid  against  the  Southside  and  put  in  a  bid 
against  the  Academy.  Is  that  right? 

Mr.  Mitchell:     They  are  not  bidding  against  the 
Academy  because  the  Academy  can't  have  priority  , 
of  run  over  the  Paradise  and  the  Paradise  can't ' 
have  priority  of  run  over  the  Academy,  so  they  are  - 
not  bidding  against  the  Academy. 

The  Court:  Don't  you  think  you  have  wasted 
enough  time  on  this?  ; 

This  witness  has  testified  that  he  didn't  consider; 
any  of  these  theatres  in  substantial  competition  ex-' 
cept  the  theatre  that  was  within  three  blocks  of  it.j 

Mr.  Corinblit:    The  Loyola  Theatre.  ! 

The  Court:     He  already  testified  to  that.  [1551] j 

Mr.  Corinblit:    All  right. 

Q.     I  will  show  you  Plaintiff's  Exhibit  10- J  for* 
identification,  which  is  a  bid  offer  form  from  War-- 
ner  Bros,  dated  September  22,  and  referring  to  the 
7  day  availability  on  the  picture  Three  Secrets  and 
ask  you  if  that  bid  offer  form  was  received  by  you 
or  on  your  behalf  from  Warners.  A.    Yes. 
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Mr.  Corinblit:  All  right.  We  will  offer  Plaintiff's 
Exhibit  10-J  in  evidence. 

The  Court :    It  may  be  received  in  evidence. 
The  Clerk:    10-J. 

(The  exhibit  referred  to  was  received  in  evi- 
dence    and    marked     as     Plaintiff's     Exhibit 

10-J.)   [1552] 

*  *  #  *  * 

Mr.  Corinblit :  Now,  I  wonder  if  it  would  be  pos- 
sible for  us  to  stipulate  this  was  the  form  in  which 
the  Warners  requests  for  offers  went  out. 

Mr.  Mitchell:  That  is  true,  from  September  1, 
1950,  to  May  9,  1951,  which  was  the  period  during 
which  formal  competitive  bidding  was  used  by  War- 
ner Bros. 

Mr.  Corinblit:  All  right.  We  will  accept  that 
stipulation. 

Q.  Then,  under  the  Warners  bidding  arrange- 
ment, Mr.  Schreiber,  it  is  a  fact,  is  it  not,  that  in 
order  to  obtain  a  7  day  picture  on  bid,  the  Paradise 
had  to  bid  against  the  theatres  I  have  named,  in- 
cluding the  Southside,  is  that  correct? 

A.     That's  right. 

Q.  I  will  show  you  Plaintiff's  Exhibit  14-0  for 
identification,  Mr.  Schreiber,  and  ask  you  whether 
or  not  this  was  received  by  Marco  Wolff,  Southside 
Theatres — well,  I  notice  this  is  for  the  14  day  avail- 
ability, but  I  will  ask  you  if  this  was  received  by 
you  or  by  Mr.  Marco  Wolff  on  your  behalf. 

A.    Yes. 

Q.    All  right. 
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A.  Mr.  Corinblit,  I  would  like  to  add,  you  didn't 
ask  me,  but  if  I  may 

Mr.  Mitchell:    I  can't  hear. 

The  Witness:  I  would  like  to  state — I  haven't 
been  asked,  but  I  would  like  to  state [1554] 

Mr.  Mitchell:  Well,  why  don't  we  wait  until  he 
is  asked. 

Mr.  Corinblit :    All  right. 

Before  I  offer  this,  counsel,  I  wonder  if  we  can 
get  a  stipulation  that  this  is  the  form  in  which  the 
7  day  bid  went  out  from  Universal. 

Mr.  Mitchell :  I  think  there  is  a  7-  day  Universal 
request  for  bid  already  in  evidence,  if  you  want  to 
use  that. 

Mr.  Corinblit:    That's  all  right. 

Mr.  Mitchell:  It  is  Universal  G-2.  It  is  in  evi- 
dence. Why  don't  you  use  thaf?  That  is  in  evidence 
already.  That  is  the  form  that  Universal  used  dur- 
ing the  time  it  was  engaged  in  formal  competitive 
bidding. 

Mr.  Corinblit:  The  printed  portion  of  Exhibit 
G-2  is  the  form  that  was  the  form  used  by  Univer- 
sal, is  that  right*? 

Mr.  Mitchell:     That  is  correct. 

Mr.  Corinblit :    All  right. 

Q.     Now,  under  this  form,  Mr.  Schreiber,  the  the- 
atres against  whom  you  were  required  to  bid  are; 
not  stated, 

I  will  ask  counsel  if  he  can  stipulate  with  me  thai 
the  theatres  against  whom  the  Paradise  was  re- 
quired to  bid  in  order  to  obtain  the  7  day  availabil-j 
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ity  on  bid  included  the  theatres  in  Inglewood,  La 

Tijera,  Academy  and  the  Southside. 

Mr.  Mitchell:  That  is  correct,  but  you  heard  the 
testimony  of  Mr.  Marriott  that  he  would  license  a 
second  7  day  [1555]  availability  if  the  theatre  sub- 
mitting the  bid  would  waive  priority  of  run. 

Mr.  Corinblit :    I  heard  that,  yes. 

The  Witness:    That  was  on  Universal  pictures? 

Mr.  Corinblit:    Yes. 

Q.     I  will  show  you,  Mr.   Schreiber,  Plaintiff's 
Exhibit  6-T-2,  after  showing  it  to  counsel. 
(Handing  document  to  counsel.) 

First,  counsel,  can  we  get  a  stipulation  with  re- 
spect to  6-T-2,  that  this  is  the  form  in  which  Loew's 
sent  out  the  bid  letters  during  the  period  that  those 
bid  letters  were  sent  out  to  the  Paradise? 

Mr.  Mitchell:    Yes. 

Mr.  Corinblit:  We  will  offer  Plaintiff's  Exhibit 
6-T-2  in  e^ddence. 

The  Court:    It  may  be  received  in  evidence. 

The  Clerk:  6-T-2. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  6-T-2.) 

Mr.  Mitchell:  So  as  to  avoid  confusion,  do  you 
want  to  say  to  whom  or  to  what  theatres  such  re- 
quests for  bids  were  sent? 

Mr.  Corinblit:  Yes.  The  theatres  that  were  in- 
eluded  in  the  bidding  included  the  Paradise,  the 
La  Tijera,  LTnited  Artists,  Fox,  the  Fifth  Avenue 
and  Academy  Theatres,  [1556]  and  I  don't  know 
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whether  the  Century  Drive-In  was  included  at  this 

time  or  not.     I  don't  believe  it  was. 

Mr.  Mitchell:    I  don't  believe  so. 

Mr.  Corinblit:    I  don't  think  it  was. 

Mr.  Mitchell:  Those  theatres  you  have  named 
and  not  the  Southside  or  the  Rio  or  the  Imperial. 
They  were  not  sent  requests  for  offers.  They  didn't 
even  play,  they  were  not  permitted  to  play  7  day. 

Mr.  Corinblit:    All  right. 

Mr.  Mitchell :    This  is  Loew's. 

Mr.  Corinblit:    This  is  Loew's. 

Q.  Now,  Mr.  Schreiber,  with  respect  to  any  of 
the  distributors  who  sent — who  required  the  Para- 
dise to  bid  in  order  to  obtain  the  7-day  availability, 
did  each  one  of  these  distributors  under  their  plan 
reserve  the  right  to  reject  all  bids? 

A.     They  did. 

Q.  All  right.  Now,  Mr.  Schreiber,  I  think  yes- 
terday the  court  asked  a  question  about  the  matter 
of  there  having  been  surveys  made — any  surveys 
made  by  you  and  at  one  of  the  transcript  you  said 
there  had  been  some  surveys  made  and  at  another 
place  you  stated  that  you  did  not  make  the  survey — 
any  survey. 

Would  you  state  what  is  the  fact  concerning  the 
existence  of  a  survey  made,  not  by  you,  but  made 
under  your  direction  and  control  in  about  October 
or  November  of  1950  ? 

A.  When  we  opened  up  in  August,  August  23rd, 
and  we  couldn't  get  any  pictures,  any  first  run  pic- 
tures or  any  7-day 
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Mr.  Mitchell:    Now,  just  a  moment. 

The  Court:  That  is  not  responsive  to  the  ques- 
tion at  all.     It  may  go  out.  [1558] 

Q.  (By  Mr.  Corinblit) :  Just  answer  this  ques- 
tion :  Was  a  survey  made  imder  your  direction  and 
control  in  about  October  or  November  of  1950? 

A.    Yes. 

Q.     And  that  was  a  survey  which  you  had  some 

people  make  by  going  out  with  cards  and  ask  the 

householders  in  the  Westchester  area  as  to  what 

theatre  they  went  to  as  Avell  as  other  questions,  is 

that  right?  A.     That  is  right.   [1559] 

♦  *  *  *  * 

Mr.  Mitchell:  I  will  use  a  copy  of  Plaintiff's 
Exhibit  53  to  show  the  witness,  if  I  may,  your 
Honor. 

Mr.  Corinblit:  Can't  we  stipulate,  counsel,  that 
53  is  in  evidence  subject  to  correction.  I  don't  think 
it  went  in. 

Mr.  Mitchell:  Didn't  that  go  in?  Well,  I  think 
the  correction  has  been  made  on  it.  I  think  there 
was  only  one  picture  that  was  improperly  shown  on 
it  and  I  think  you  have  agreed  that  that  was  an 
error. 

Mr.  Corinblit:  Yes.  And  it  is  in  evidence  as 
Plaintiff's  Exhibit  53  subject  to  correction,  is  that 
correct  ? 

Mr.  Mitchell:     That  is  correct. 

Mr.  Westbrook:  I  don't  think  it  has  been  of- 
ered. 
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The  Clerk:  It  has  not  been  offered.  It  is  still 
marked  for  identification. 

Mr.  Corinblit:    Well,  we  will  offer  it  in  evidence. 

The  Court:    What  is  the  number"? 

Mr.  Corinblit:    53. 

The  Court:    It  will  be  received  in  evidence. 

(The   exhibit   heretofore   marked   Plaintiff's 
Exhibit  No.  53,  was  received  in  evidence.) 

Cross  Examination  , 

Q.     (By  Mr.  Mitchell)  :    Mr.  Schreiber,  you  have 
testified  that  the  Loyola  played  during  its   exist-  i 
ence   the   pictures   of   every   distributor.     Do   you  j 
know  that  the  Loyola  opened  on  October  3,  1946,  or  I 
thereabouts?  A.     Thereabouts,  yes.  J 

Q.  And  we  are  talking  al)out  a  period  from  Oc-  ! 
tober  3,  1946,  to  September  17,  1951,  a  five-year  ; 
period.  We  are  going  to  talk  about  the  pictures  of  J 
the  defendant  distributors,  at  least  other  than  Twen- 
tieth Century-Fox. 

Twentieth  Century-Fox  licensed  all  or  most  all  of 
its  pictures  to  the  Loyola  along  with  the  Chinese 
and  the  Loew's  State  and  the  Uptown,  isn't  that 
correct  ? 

A.     And  you  have  Fox  Wilshire,  also.  ' 

Q.  But  I  want  to  talk  about  the  pictures  that 
played  the  Loyola  during  this  five-year  period  dis-' 
tributed  by  Loew's,  Paramount,  Warner's  and  Unij 
versal.  You  have  the  play-off  there  of  the  Loyola 
Theatre. 

The  only  pictures  of  Loew's  during  that  five-yea; 
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period  that  played  in  the  Loyola  Theatre  were  the 
pictures  Two  Smart  People  and  Cockeyed  Miracle 
in  1946,  is  that  right? 

A.  You  are  talking  now  about  the  five  years, 
including  the  time  the  Paradise  Theatre  was 
opened? 

Q.     Up  to  September  17,  1951.  [1561] 

A.     All  right. 

Mr.  Corinblit:  We  Avill  stipulate  that  there  were 
those  two  pictures  only  from  Loew's. 

Mr.  Mitchell:    All  right. 

Q.     In  December,  1946,  right? 

A.  The  date  is  December  11  to  the  24th,  two 
weeks. 

Q.  Will  you  also  stipulate  that  the  only  picture 
of  Universal  that  played  in  the  Loyola  during  that 
period  was  Woman's  Vengeance  in  1948,  right? 

A.     I  haven't  checked  it  yet. 

Q.  I  thought  maybe  your  counsel  wanted  to 
stipulate. 

Mr.  Corinblit:  W(;  will  let  him  look  through  it. 
I  think  that  is  correct,  but  he  can  check. 

Q.  (By  Mr.  Mitchell) :  Look  at  September  12, 
1948,  and  you  will  see  it. 

A.     But  I  want  to  go  beyond  that. 

Q.     All  right.    Do  it. 

A.  That's  right,  with  one  question  I  have  in 
mind.  Eagle-Lion,  if  I  am  not  mistaken,  at  one 
time  released  some  pictures  through  Universal. 
Whether  it  was  this  period  or  not,  I  am  not  sure. 

Q.    We  are  talking  about  pictures  produced  and 
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released  by  Universal.     Just  one,  isn't  that  right? 

A.     That  is  correct. 

Q.     In  the  five-year  period.  [1562] 

A.     That  was  for  seven  days. 

Q.  Do  you  remember  that  picture,  Woman's 
Vengeance?  A.     No,  I  do  not. 

Q.  Well,  you  were  running  a  group  of  theatres 
in  Detroit  at  that  time.  Do  you  remember  that  was 
a  B  picture? 

A.     No,  I  do  not  remember  it  was  a  B  picture. 

Q.  Maybe  you  didn't  even  play  it  in  your  thea- 
tres. 

A.     I  may  have  played  it  in  all  our  theatres. 

Q.  The  Loew's  pictures  Two  Smart  People  and 
Cockeyed  Miracle,  do  you  remember  those  were  B 
pictures?  A.     They  were  not  B  pictures. 

Q.     You  considered  those  A  pictures? 

A.  I  consider  a  picture  that  j^layed  two  weeks 
in  the  Loyola  Theatre  as  a  top  picture  is  not  a  B 
picture. 

Q.     Do  you  remember  these  pictures? 

A.     Two  Smart  People? 

Q.     Yes. 

A.  I  have  a  faint  recollection.  I  couldn't  tellj 
you  who  was  in  it  and  how  many  hundred  thousand  1 
dollars  or  million  dollars  it  cost  to  make,  no,  I  can't 
tell  you  that,  but  I  can  tell  you  that  a  picture  that 
played  the  Loyola  Theatre  in  December,  1946,  when 
they  were  open  and  played  two  weeks  was  a  big 
picture  and  it  was  an  A  picture.    Cockeyed  Miracle 
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that  played  YnX\\  it  might  have  been  a  B  picture  on 

the  second  section  of  the  program.  [1563] 

Q.  Your  statement  as  to  the  quality  of  the  pic- 
ture is  based  on  a  conclusion  that  you  reach  from 
the  fact  that  it  played  the  Loyola  Theatre  ? 

A.  jSTo.  It  played  the  Loyola  two  weeks  plus  the 
other  Fox  houses,  also. 

Q.  Listen  to  my  question,  Mr.  Schreiber,  and  we 
will  get  along  much  faster,  if  you  will  listen  to  me 
and  don't  argue. 

You  base  your  statement  as  to  the  quality  of  the 
picture  upon  the  fact  that  it  played  the  Loyola, 
right?  A.     Two  weeks. 

Q.     Two  weeks,  is  that  right?  A.    Yes,  sir. 

Q.    You  don't  remember  the  pictures? 

A.     Offhand,  no,  I  do  not. 

Q.  Now,  Paramount  during  that  entire  five-year 
period  played  two  pictures  in  the  Loyola,  and  just 
two,  Golden  Earrings  and  Captain  China.  Will 
you  check  that?  A.     I  will.  [1564] 

Mr.  Corinblit:    We  will  stipulate  to  that  fact. 

Mr.  Mitchell:  All  right.  I  will  accept  the  stipu- 
lation. 

Q.  (By  Mr.  Mitchell) :  Golden  Earrings  played 
in  1947  and  Captain  China  in  1950.  Do  you  stipu- 
late to  that? 

Mr.  Corinblit:    Yes. 

Mr.  Westbrook:  February,  1950,  on  Captain 
China. 

Mr.  Mitchell:    Yes. 

Q.     (By  Mr.  Mitchell) :    Do  you  remember  talk- 


1234     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Schreiber.) 

ing  to  Mr.  Smith  and  Mr.  Taylor  about  those  two 

pictures?  A.     I  sure  do. 

Q.  And  they  told  you  that  Golden  Earrings  was 
put  in  the  Loyola  because  there  was  a  booking  con- 
gestion in  the  two  Fanchon  &  Marco  first  run  thea- 
tres, the  Paramount  Downtown  and  the  Paramount 
Holly^vood,  is  that  right? 

A.  Words  along  that  line,  yes.  He  said  it  was 
a  coincidence. 

Q.  And  they  told  you  Captain  China  was  played 
in  that  theatre  because  Fanchon  &  Marco  wouldn't 
play  it  as  a  top  of  the  bill  in  the  Paramount  Down- 
town and  the  Paramount  Hollywood  and  so  they 
took  it  away  from  them  and  played  it  in  the  Loyola  ? 

A.     No,  he  didn't  say  that. 

Q.     You  don't  remember  that? 

A.  He  did  say  that  that  was  another  coinci- 
dence and  [1565]  they  were  blocked  up  on  their 
bookings. 

Q.  All  right.  Now,  during  this  entire  5-year 
period  Warner  Bros,  played  just  two  pictures  in 
the  La  Jolla  in  1949,  is  that  right? 

Mr.  Corinblit:    We  will  stipulate  to  that  fact. 

Mr.  Mitchell:  One  was  One  Last  Fling  and  the 
other  House  Across  The  Street? 

Mr.  Corinblit:    Correct.  ) 

The  Witness :  Have  you  the  dates,  Mr.  Mitchell  ? 
I  can  find  them  quicker. 

Mr.  Mitchell:    Both  in  1949. 

The  Witness:    Do  you  have  the  month? 

Mr.  Mitchell:    I  don't  have  the  month. 
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The  Witness:    I  have  one  here. 

Mr.  Mitchell:    Your  counsel  has  stipulated  to  it. 

The  AVitness:    Okay. 

Mr.  Mitchell:    And  we  will  move  along. 

The  Witness:    All  right. 

Mr.  Mitchell:  Your  Honor,  the  compilation 
which,  with  the  assistance  of  the  witness  and  the 
stipulations  that  have  just  been  made,  I  would  like 
to  offer  this  in  evidence. 

The  Court :    It  may  be  received  in  evidence. 

The  Clerk:    Whose  exhibit  is  this? 

Mr.  Mitchell :  We  can  call  it  a  joint  distributor 
exhibit.    It  doesn't  make  too  much  difference. 

The  Clerk:     Is  that  a  new  one? 

Mr.  Mitchell:    Yes. 

The  Clerk:  Joint  Distributors  Exhibit  R  in  evi- 
dence. 

(The  document  referred  to  was  received  in 
CA-idence  and  marked  Joint  Distributors  Ex- 
hibit R.) 

Q.  (By  Mr.  Mitchell) :  During  the  period  that 
your  theatre  was  open  from  August  23,  1950,  to 
September  17,  1950,  Loew's,  Warner's,  Universal 
and  Paramount  did  not  play  any  pictures  at  all  in 
this  Loyola  Theatre. 

Mr.  Corinblit:  You  said  until  September,  1950. 
counsel. 

Mr.  Mitchell :    September,  1951,  I  am  sorry. 

Mr.  Corinblit:    We  will  stipulate  to  that  fact. 

Q.  (By  Mr.  Mitchell)  :  Now,  in  order  to  play 
in  a  theatre  such  as  the  Paradise  on  a  first  run 
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policy  you  would  have  to  have  approximately  30 
pictures  a  year  for  the  top  half  of  a  double  bill  and 
30  pictures  a  year  for  the  lower  half  of  a  double 
Inll  or  approximately  60  pictures  a  year,  is  that 
right?  A.     For  first  run  policy? 

Q.  No,  for  a  7-day  policy  or  for  a  first  run  pol- 
icy. 

A.  For  first  run  there  is  a  possibility  of  30  to  40 
pictures  on  the  top  half  and  30  to  40  on  the  bottom 
half,  yes. 

Q.  You  certainly  couldn't  play  the  year  with 
only  two  pictures,  could  you? 

A.     No,  you  could  not.   [1567] 

Q.  You  have  had  a  long  experience  in  the  thea- 
tre business,  haven't  you?  A.     Over  30  years. 

Q.  You  have  operated  at  one  time  as  many  as 
24  theatres? 

A.     That  is  right,  my  associates  and  myself. 

Q.  That  is  what  you  call  a  theatre  chain,  isn't 
it? 

A.  People  would  refer  to  it  as  a  theatre  chain 
or  theatre  group. 

Q.  Well,  I  heard  you  referred  to  Fox- West 
Coast  as  a  chain  because  they  operate  a  number 
of  theatres.  You  also  operated  a  number  of  thea- 
tres in  the  sense  of  a  chain,  didn't  you? 

A.     In  the  sense  of  a  chain  of  Fox,  no. 

Q.  At  the  time  of  the  operation  of  the  Paradise 
Theatre  you  were  operating  six  other  theatres,  is 
that  right?  A.     In  Detroit? 

Q.     In  Detroit  or  thereabouts. 
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A.    Approximately  six  theatres. 

Q.     And  you  still  operate  the  Paradise  Theatre? 

A.     We  do. 

Q.  During  the  time  that  you  were  operating  the 
Paradise  Theatre  and  in  getting  ready  to  operate  it 
you  spent  a  great  deal  of  your  time  in  Detroit, 
didn't   you? 

A.  What  do  you  mean  by  a  ^' great  deal  of 
time?"  [1568] 

Q.  Well,  you  spent  about  half  of  your  time  away 
from  Los  Angeles?  A.     It  is  possible. 

Q.  Well,  it  is  not  only  possible  biit  it  is  true, 
isn't  it?  A.     Not  unless  I  checked  the  time. 

Q.  Well,  I  can  check  the  time  with  you  if  you 
want  to  make  a  point  of  it. 

Do  you  want  to  dispute  the  question  that  I  say 
you  spent  about  half  the  time  away  from  Los 
Angeles  ? 

A.     No,  I  won't  dispute  it.    I  say  it  is  possible. 

Q.     And  it  is  also  so? 

A.  I  spent  as  much  time  as  was  required  in  Los 
Angeles  to  take  care  of  my  business,  and  I  spent  as 
much  time  as  was  necessary  in  Detroit  to  take  care 
of  my  lousiness,  plus  the  fact  that  I  had  a  daughter 
and  three  grandchildren  or  two  grandchildren  at 
that  time,  and  the  rest  of  my  family  was  in  Detroit. 
I  spent  some  time  with  my  family  also. 

Q.  Well,  you  spent  about  half  of  your  time  away 
from  Los  Angeles,  didn't  you? 

A.     That  is  possible,  yes. 

Q.    And  the  operation  of  your  theatre  was  actu- 
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ally  carried  on  by  Marco  Wolff — that  is,  the  buying 
and  booking  was  carried  on  by  Marco  Wolff  from 
August  to  December,  1950,  and  by  this  exhibitor 
ser\dce  from  1950  to  September,  1951?  [1569] 

A.  That  is  correct.  They  were  the  buyers  and 
bookers — they  were  the  buying  and  booking  service 
only. 

Q.  They  are  the  ones  that  selected  what  pictures 
you  were  going  to  play  or  going  to  buy? 

A.  They  are  the  ones  that  tried  to  secure  pic- 
tures for  the  Paradise  Theatre.  They  had  no 
financial  interest  in  the  Paradise  Theatre. 

Q.  I  understand  that,  but  this  day-to-day  func- 
tion of  getting  pictures  you  didn't  carry  on  at  all — 
it  was  carried  on  by  Marco  and  by  Syd  Lehman 
largely  ? 

A.  That  is  correct.  They  did  the  negotiations 
and  held  the  conferences  and  the  telephone  calls 
and  the  visits  with  the  distributors,  yes. 

Q.  Now,  you  are  familiar  with  the  theatres  in 
the  area  involved  in  this  litigation  and  you  are 
familiar  with  who  operates  those  theatres. 

The  Paradise  is  your  theatre.  The  Loyola  is  a 
Fox-West  Coast  theatre  operated  by  Fox- West 
Coast,  right?  A.     That  is  correct. 

Q.  The  La  Tijera  is  operated  by,  or  was  oper- 
ated during  this  period  of  time  by  William  Kupper  ? 

A.  He  was  the  general  manager  and  the  man 
that  I  understand  was  doing  the  buying  and  book- 
ing of  pictures  for  the  La  Tijera  Theatre. 

Q.     And  he  had  no   connection  with  Fox- West 
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Coast  at  all?   [1570]  A.     I  don't  know. 

Q.  Well,  he  was  what  you  would  call  an  inde- 
pendent, isn't  he?  A.     Yes.  [1571] 

Q.     But  you  consider  j^ourself  an  independent? 

A.    Yes. 

Q.     And  you  consider  they  are  an  independent? 

A.  I  would  say  so,  with  the  exception  that  H.  J. 
Griffith  had  an  interest  in  the  theatre,  and  that  was 
a  large  chain  of  theatres  of  Texas  and  Oklahoma. 

Q.  You  had  an  interest  in  other  theatres,  too, 
didn't  you? 

A.    Just  with  my  associates.    No  chains. 

Q.    Just  a  group? 

Mr.  Corinblit:    Six. 

The  Witness :  If  you  want  to  make  a  comparison, 
I  can  say,  if  I  can  do  it  without  being  condemned 
by  the  judge 

Q.  (By  Mr.  Mitchell)  :  No.  I  say  you  call  your 
theatres  just  a  group? 

A.  A  group  or  an  independent  chain  of  theatres. 
Rather  than  somebody  calling  out  the  theatres  at 
one  time,  when  they  want  to  talk  about  the  Schrei- 
ber theatres,  instead  of  calling  the  individual  thea- 
tres, they  will  say  the  Schreiber  group  of  theatres 
or  the  Schreiber  chain  of  theatres. 

Q.  Do  you  know  who  operated  the  Centinela 
Drive-In  ? 

A.  Centinela  Drive-In  was  operated,  from  all  I 
know,  I  believe  they  called  themself  the  Alladin 
I)rive-In  Theatres,  managed  by  the  men  I  knew  in 
there,  Jack  and  Izzie  Berman. 
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Q.     Not  connected  with  Fox  Theatres^  [1572] 

A.    I  don't  know. 

Q.  You  don't  know  too  much  about  the  motion 
picture  operation  in  this  Los  Angeles  community? 

A.  I  don't  knoAV  what  theatre  interests  people 
have.  I  can  tell  you  my  theatre  interests.  I  don't 
know  what  other  people  have.    Just  what  I  heard. 

Q.  The  Fox  Theatre  was  operated  by  Fox  West 
Coast? 

A.  I  understand  the  Fox  corporation  theatre 
chain  operated  the  Fox  Theatre. 

Q.  During  the  period  of  the  operation  of  your 
Paradise  Theatre,  the  United  Artists  Theatre  was 
operated  by  the  United  Artists  Theatres  Circuit, 
right?  A.     I  understand  that  is  correct. 

Q.  The  Academy  and  Fifth  Avenue  were  both 
operated  by  what  you  call  the  Fox  West  Coast 
chain,  right?  A.     That's  right. 

Q.  The  Southside  Theatre  w^as  operated  by 
Marco  Wolif? 

A.  Yes,  but  I  believe  he  called  it  the  Southside 
Theatre  Corporation,  which  was  the  same  corpora- 
tion that  was  booking  and  buying  for  the  Paradise, 
but  had  no  interest  in  the  Paradise  Theatre  finan- 
cially. They  just  were  a  booking  service.  That's 
all  the  corporation  was.  We  had  nothing  to  do 
financially  with  the  Southside  Theatre  or  the  South-, 
side  Theatre  Corporation  had  nothing  to  do  with 
the  Paradise. 

Q.     I  understand  that.  [1573] 

A.     It  was  just  a  booking  service  only.  I 
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Q.  And  the  man  that  did  the  booking  for  the 
Paradise  Theatre  in  1950  was  Marco  Wolff  1 

A.  With  the  assistance  of  his  brother  Roy  and 
with  the  advice  and  counsel  of  my  son  Max  and  my- 
self when  I  was  in  town  or  over  long-distance  tele- 
phone. 

Q.  He  also  did  the  buying  and  booking  for  the 
Southside,  didn't  he,  Marco?  A.     Oh,  yes. 

Q.  And  he  also  did  the  buying  and  booking  for 
the  Baldwin  Theatre,  didn't  he? 

A.  I  understand  he  did,  yes.  That  was  his 
theatre. 

Q.    You  know^  he  did,  don't  you? 

A.  I  understand  he  did,  yes,  but  I  did  not  know 
whether  it  was  the  Southside  Corporation  or  another 
corporation,  Mr.  Mitchell. 

Q.  But  regardless  of  what  we  call  the  corporate 
name,  it  is  Marco  Wolff,  isn't  it?  A.     Yes. 

Q.  And  it  is  Marco  Wolff  that  does  the  buying 
and  booking  for  the  Manchester  Theatre,  right? 

A.     That's  right. 

Q.     And  also  for  the  Rio? 

A.     That  is  correct. 

Q.  And  also  for  the  Paramount  Downtown  and 
the  Paramount  Hollywood  Theatres?   [1574] 

A.     That  is  correct. 

Q.  The  Rio  Theatre,  as  we  say,  was  operated  by 
Marco.  The  Imperial  Theatre  on  Imperial  Boule- 
vard was  operated  by  Mr.  Kupper,  wasn't  it? 

A.     That  is  correct. 
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Q.  Century  Drive-In,  do  you  remember  who 
the  Century  Drive-In  was  operated  by? 

A.  They  called  themselves  the  Pacific  Drive-In 
Theatres,  and  the  head  man  of  that  organization 
now  is  a  party  by  the  name  of  Bill  Forman. 
Whether  he  was  the  head  man  in  1950  or  1951,  I 
don't  remember.  I  believe  there  was  Gus  Diamond 
and  a  fellow  named  Cabrillo,  I  think  were  the  big 
men  then,  and  I  believe  those  are  former  Fox  men 
or  associated  with  Fox. 

Q.  Well,  when  you  started  looking  for  a  theatre 
site,  there  wasn't  any  La  Tijera,  was  there,  when 
you  started  looking  for  a  theatre  site? 

A.     In  1947? 

Q.    Yes. 

A.  I  don't  believe  they  had  bought  their  prop- 
erty yet. 

Q.     And  there  wasn't  any  Southside? 

A.     In  1947? 

Q.     Right. 

A.  I  don't  remember  when  they  bought  that 
property. 

Q.  Would  it  sound  right  if  I  told  you  they 
started  operating  in  September,  1949?  [1575] 

A.  That  sounds  like  the  right  time.  September 
1949. 

Q.     There  wasn't  any  Rio? 

A.     In  1947,  you  are  asking  me  ? 

Q.     Yes,  when  you  first  came  out  here. 

A.    I  don't  know  whether  it  was  open  in  1947. 
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Q.  There  wasn't  any  Imperial,  either,  was 
there  ? 

A.  Imperial?  I  remember  the  Imperial  being 
built,  because  the  contractor  that  built  our  theatre 
took  me  and  showed  me  the  Imperial  Theatre  while 
it  was  under  construction,  but  I  don't  know  the  time 
that  it  opened. 

Q.  It  opened  before  your  theatre  opened,  didn't 
it?  A.     I  don't  know.  I  believe  it  did. 

Q.     So  did  the  Rio? 

A.     I  believe  it  did,  but  I  am  not  sure. 

Q.  The  Fox  Theatre  in  downtown  Inglewood  was 
rebuilt  in  1949,  wasn't  it,  or  was  built  ? 

A.  It  was  rebuilt  because  that  is  another  theatre 
that  the  contractor  that  built  the  Paradise  took  me 
to  while  he  was  rebuilding  the  theatre. 

Q.  The  Century  Drive-In  started  operating  in 
June  1949? 

A.     I  don't  know  when  they  started. 

Q.     Before  you  started  operating,  didn't  they? 

A.     Century? 

Q.    Yes.  [1576] 

A.     They  may  have,  but  I  am  not  positive. 

Q.  The  Centinela  Drive-In  started  operating  in 
April  1950,  is  that  right,  about? 

A.     Before  we  did? 

Q.    Yes,  before  you  did. 

A.  I  don't  know.  I  don't  think  so,  but  it  is  pos- 
sible. 

Q.  Well,  there  was  a  considerable  number  of 
new  theatres  came  in  there  in  the  period  from  1949 
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to  1950,  were  there  not?  You  remember  that,  don't 

you?  A.     1949  to  1950? 

Q.    Yes. 

A.  Yes,  there  were  a  lot  of  theatres  built  and 
there  were  a  lot  of  people. 

Q.  That's  right,  a  lot  of  theatres  built  down  in 
the  Inglewood-Westchester  area. 

A.     Yes,  and  a  lot  of  people. 

Q.     A  lot  of  new  ones? 

A.     A  lot  of  people  and  a  lot  of  factories. 

Mr.  Mitchell :  This  is  a  good  place,  if  your  Honor 
wishes  to  stop. 

The  Court:  That  is  one  thing  I  have  got  counsel 
trained  on  in  this  court.  When  it  is  12:00  o'clock, 
right  on  the  dot,  they  are  ready  to  quit. 

Mr.  Mitchell:  I  don't  have  eyes  in  the  back  of 
my  head,  but  I  hit  it  on  the  nose.  [1577] 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
again  we  are  about  to  take  another  recess.  Again  it 
is  my  duty  to  admonish  you  you  are  not  to  discuss 
this  case  with  anyone,  you  are  not  to  allow  anyone 
to  discuss  it  with  you,  you  are  not  to  formulate  or 
express  any  opinion  as  to  the  rights  of  the  parties 
until  the  case  is  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
2 :00  0  'clock  this  afternoon. 

(Thereupon,  a  recess  was  taken  to  2:00  p.m.) 

Thursday,  July  25,  1956,  2 :00  p.m. 
The  Court:    Do  you  stipulate  the  jury  are  present 
and  in  the  jury  box? 
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Mr.  Coriiiblit :    So  stipulated. 
Mr.  Mitchell :    Yes,  your  Honor. 
The  Court:    You  may  proceed. 

ALEX  SCHREIBER 

the  witness  on  the  stand  at  the  time  of  recess,  having- 
been  heretofore  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows : 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Mitchell)  :  Mr.  Schreiber,  in  your 
long  experience  in  the  motion  picture  exhibition 
business,  you  are  familiar  with  the  fact  that  motion 
pictures  are  licensed  in  successive  runs? 

A.  I  don't  know  what  you  mean  by  "successive 
runs. " 

Q.  Well,  first  run,  second  run,  third  run,  and  so 
on.  A.     Yes. 

Q.  And  a  picture  doesn't  play  all  the  theatres  in 
a  community  at  the  same  time.  It  plays  in  successive 
runs,  isn't  that  the  way  the  pictures  are  played? 

A.  Usually  all  over  the  city.  I  think  they  release 
the  same  way. 

Q.  All  over  the  country  they  play  in  successive 
runs,  [1579]  don't  they?  A.     Yes. 

Q.  First  run  and  then  a  second  run  and  then  a 
third  run  and  then  a  fourth  run,  and  so  on  imtil  the 
picture  has  exhausted  its  grossing  capacity? 

A.  That  is  right.  They  have  a  first  run  maybe 
downtown  and  multiple  first  run  and  second  run  can 
be  played  all  over  the  city — three  prints,  five  prints, 
20  prints. 
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The  third  run  can  be  20  prints,  30  prints.  Like 
Paramount  will  release  the  picture — you  will  notice 
in  the  paper  29  runs.  That  may  be  29  21-day  runs. 
Then  there  will  be  maybe  20  and  29-day  runs  and 
then  maybe  30  and  35-day  runs. 

They  go  down  the  line  but  they  run  all  over  the 
city,  but  they  are  released  in  steps. 

Q.     You  call  them  steps?  A.     Yes,  sir. 

Q.  I  think  Judge  Yankwich  called  them  stag- 
gered runs. 

The  same  picture  will  play  first  in  one  theatre 
and  then  in  another  theatre  and  then  in  another  the- 
atre, and  so  on? 

A.    But  all  over  the  city. 

Q.    Week  after  week? 

A.     They  can  play  all  over  the  city. 

Q.    In  varying  ways  they  play  successively? 

A.    Yes,  but  all  over  the  city. 

Q.  You  recognize  the  fact  that  some  exhibitors 
have  to  [1580]  play  first  and  somebody  second,  and 
so  on — you  recognize  that,  don't  you? 

A.  Yes,  but  there  are  still  a  lot  of  second  and  a 
lot  of  third  and  there  are  a  lot  of  fourth 

The  Court:  Suppose  you  answer  the  question. 
Do  you  understand  the  question? 

The  Witness :    Yes.  I  was  wondering  if  he  means 
one  first,  second,  third,  fourth,  fifth,  and  sixth.  That  J 
isn't  true. 

Q.  (By  Mr.  Mitchell)  :  I  don't  mean  any  special| 
number,  Mr.  Schreiber.  I  mean  that  some  exhibitoi 
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or  exhibitors  have  to  play  first  and  some  of  them 

have  to  wait  until  later. 

A.  Yes.  If  you  say  ''some,"  yes  —  if  you  say 
"some,"  yes. 

The  Court:     May  I  ask  this  witness  a  question? 

The  Witness :    Yes,  sir. 

The  Court:  You  understand  what  is  meant  by 
runs  and  clearances,  do  you  not  ? 

The  Witness :    I  do— I  think  I  do. 

The  Court :  As  used  in  the  motion  picture  indus- 
try? 

The  Witness :    I  believe  I  do. 

The  Court:  Based  upon  your  30  years'  experi- 
ence in  the  motion  picture  industry,  don't  you  be- 
lieve that  runs  and  clearances  are  necessary  for  the 
orderly  exhibition  of  motion  pictures?  [1581] 

The  Witness:    Yes,  sir. 

Mr.  Mitchell :    Thank  you,  sir. 

Q.  (By  Mr.  Mitchell) :  And  you  also  recognize 
that  a  distributor  of  motion  pictures,  the  owner  of 
the  picture  just  can't  please  all  exhibitors? 

Mr.  Corinblit:  I  will  object  to  that,  your  Honor, 
as  calling  for  a  conclusion  of  the  witness — ''can't 
please  all  exhibitors." 

Mr.  Mitchell :  He  is  an  expert  and  he  should  be 
able  to  answer  that  question. 

The  Court:  If  all  exhibitors  were  satisfied  it 
would  be  an  exception,  I  think,  rather  than  the  rule. 

I  don't  know  of  any  industry  in  which  all  the  re- 
tailers are  satisfied,  for  instance. 

Mr.  Corinblit:    Producers  or  distributors. 
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The  Court:  And  I  don't  know  of  a  case  where 
all  lawyers  are  satisfied.  You  may  proceed. 

Mr.  Mitchell:  You  mean  you  want  me  to  ask 
that  question  *? 

The  Court:  Go  ahead.  I  haven't  stated  an  ob- 
jection. 

Q.  (By  Mr.  Mitchell)  :  All  right.  Well,  you  rec- 
ognize the  fact  that  a  distributor  can't  please  all  his 
customers,  don't  you?  A.     That  is  right. 

Q.  Every  exhibitor  with  a  good  theatre  wants  to 
play  just  as  early  as  he  can,  doesn't  he?  [1582] 

A.     That  is  right. 

Q.  And  he  wants  to  pay  just  as  little  film  rental 
as  he  can  ?  A.     Not  necessarily. 

Q.     I  see. 

The  Court:  You  mean  to  say  there  isn't  always  a 
contest  between  the  exhibitor  to  get  the  film  for  as 
little  as  possible  and  for  the  distributor  to  get  as 
much  as  he  can  out  of  a  film? 

The  Witness :  Well,  that  is  the  way  the  distribu- 
tors say.  They  say  that  the  exhibitors  want  to  steal 
the  film  and  the  exhibitors  say  the  distributors  want 
to  take  the  last  dollar. 

The  Court:  You  said  "not  always."  In  negotia- 
tions you  are  always  negotiating,  aren't  you,  for 
just  a  little  bit  less  money  or  a  little  better  terms  ? 

The  Witness:  Yes,  your  Honor,  but  they  don't 
let  us  negotiate. 

The  Couri:  I  am  not  talking  about  that.  I  am 
talking  generally  and  not  specifically. 

The  Witness:    Grenerally  the  negotiations  is  whal 
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is  being  done  and  maybe  95  per  cent  of  all  the  thea- 
tres in  the  United  States  are  negotiating  for  pic- 
tures, yes,  sir. 

The  Court:  And  to  get  them  on  the  best  terms 
possible  ? 

The  Witness:  That  is  right.  One  wants  it  cheap 
and  another  one  ^Yants  to  pay  a  high  price.  [1583] 

Q.  (By  Mr.  Mitchell) :  That  is  what  I  asked 
you.  It  is  a  barter  business  ^  A.    It  is. 

Q.  No  fixed  price  for  a  picture.  Each  one  is  a 
scrap  in  which  the  exhibitor  tries  to  get  it  as 
cheaply  as  he  can  and  the  producer  tries  to  get  as 
much  out  of  it  as  he  can? 

A.     That  is  right.  [1584] 

Q.  Now,  with  respect  to  this  desire  of  exhibitors 
to  play  as  early  as  possible,  you  know,  don't  you, 
that  the  La  Tijera  tried  to  get  first  run  Los  Angeles 
day  and  date  with  the  show  case  theatres  from  all 
the  distributors,  don't  you  know  that? 

A.     I  understand  they  tried  that,  yes,  sir. 

Q.     They  tried  ? 

The  Court:    Just  a  minute. 

Q.  (By  Mr.  Mitchell) :  And  when  they  didn't 
get 

The  Court:    Just  a  minute,  Mr.  Mitchell. 

Mr.  Mitchell:    I'm  sorry. 

The  Court :    Did  they  try  that  before  you  tried  it? 

The  Witness:    Yes,  they  did. 

The  Court :    They  tried  it  before  you  ? 

The  Witness:    Yes. 

Q.     (By  Mr.  Mitchell) :    And  they  didn't  get  it? 
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A.     They  did  get  some  pictures,  I  understand. 

Q.    Well,  they  sued? 

A.  They  went  to  court  from  what  I  understand 
and  what  I  was  told  when  I  came  to  Los  Angeles. 

Q.  Would  it  refresh  your  recollection  if  I  say  to 
you  that  the  only  first  run  pictures  they  got  were 
one  or  two  United  Artists  pictures? 

A.     I  remember 

Q.  AVell,  you  can  answer  that  yes  or  no,  either 
you  remember  [1585]  or  you  don't. 

A.  I  don't  remember  if  it  was  only  United  Art- 
ists, no,  I  do  not. 

Q.     I  see. 

A.  I  know  they  did  play  some  United  Artists, 
but  whether  they  were  all  or  not,  I  do  not  know. 

Q.  You  know,  also,  that  the  Southside  Theatre 
tried  to  get  first  run  Los  Angeles  day  and  date  with 
the  showcase  theatres,  don't  you  ? 

A.     No,  I  don't  know  whether  they  tried  first  run. 

Q.     Didn't  Marco  ever  tell  you  that? 

A.     No,  I  don't  believe  so. 

Q.     Didn't  he  ever  tell  you  that  they  sued,  also? 

A.     The  Southside? 

Q.     The  Southside  Theatre. 

A.  I  don't  think  so.  It  was  the  Manchester  and 
Baldwin. 

Q.  We  will  come  to  them.  You  don't  know  about 
the  Southside?  A.     No,  I  really  don't. 

Q.  The  Manchester  Theatre  is  another  theatre 
run  by  Marco  Wolff?  A.     That's  right. 

Q.     He  sued  on  behalf  of  that  theatre  because  he 
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hadn't  been  given  first  run  Los  Angeles  day  and 

date  with  the  show  case  theatres,  didn't  he?  [1586] 

Mr.  Cormblit:  Just  a  minute.  Your  Honor,  I 
will  object  to  that  question  as  being  irrelevant  and 
inunaterial.  It  may  be  Mr.  Mitchell  wants  us  to 
bring  into  evidence  the  lawsuits  of  other  independ- 
ent theatres  and  the  rejection  by  the  defendants  of 
every  independent  theatre  that  ever  tried.  I  don't 
think  he  wants  to  do  that.  I  think  we  are  going  into 
an  area  that  is  going  to  be  very  broad.  I  will  object 
on  those  groimds. 

The  Court :    Overruled. 

Q.  (By  Mr.  Mitchell) :  Do  you  remember  the 
question  now? 

The  Court :    Just  a  minute. 

The  Witness :  I  am  trying  to  remember  what  you 
asked  me. 

The  Court :  Just  a  minute,  Mr.  Schreiber.  I  think 
I  should  tell  the  jury  that  in  my  evaluation  of  this 
case,  I  think  there  are  two  problems  here  for  the 
jury  to  consider  relative  to  whether  or  not  there 
was  a  conspiracy.  First,  was  there  a  conspiracy  rel- 
ative to  first  run?  And,  second,  was  there  a  con- 
spiracy relative  to  7  day  run? 

We  have  evidence  here  about  first  run  Los  Ange- 
les and  we  have  evidence  about  7  day  run  in  Ingle- 
wood  or  the  Westchester  area.  So  remember  now 
there  are  two  jjroblems  or  questions  for  you  to 
answer. 

Was  there  a  conspiracy  relative  to  first  run?  You 
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may  decide  there  was  no  conspiracy  relative  to  first 

run.  [1587] 

Was  there  a  conspiracy  relative  to  7  day  run  in 
Inglewood?  You  may  decide  there  is  a  conspiracy 
on  7  day  run. 

So  remember,  now,  you  have  got  two  areas  here 
in  which  you  are  going  to  decide  this  question  of 
conspiracy. 

All  right,  Mr.  Mitchell. 

Mr.  Mitchell:  By  your  statements,  your  Honor, 
you  don't  mean  to  infer  in  any  way  that  there  was 
or  was  not  a  conspiracy  on  either  first  run  or  7  day  ? 

The  Court:  Oh,  no.  I  am  not  indicating  to  the 
jury  anything  at  all.  I  am  trying  to  explain  to  you 
the  problem.  I  don't  want  you  to  get  any  idea  in 
your  mind  that  I  have  any  opinion  as  to  whether 
there  was  not  a  conspiracy.  The  fact  of  the  matter 
is  that  I  am  keeping  an  open  and  free  mind  and  I 
have  come  to  no  conclusion,  just  as  you  are  doing. 
You  shouldn't  come  to  any  conclusion. 

But  I  am  trying  to  point  out  to  you  this  problem. 
This  is  a  two-fold  problem.  When  they  talk  about 
first  run  Los  Angeles,  remember  there  is  the  ques- 
tion of  the  first  run  conspiracy.  When  they  talk 
about  the  7  day  run,  it  is  the  conspiracy  in  the 
Inglewood-Westchester  area. 

Q.  (By  Mr.  Mitchell)  :  Let  me  ask  the  question 
again  so  it  will  be  a  little  fresher  in  your  mind. 
You  knew  Marco  Wolff  on  behalf  of  the  Manchester 
had  tried  to  get  first  run  Los  Angeles  day  and  date 
with  the  show  case  theatres  and  when   [1588]   he 
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failed  he  sued?  A.     That's  right.  I  know  that. 

Q.  You  know  that  the  same  thing  happened  in 
respect  of  the  Bald\^an  Theatre  which  Marco  also 
operated  ? 

A.     I  knew  he  had  a  lawsuit,  yes,  sir. 

Q.  You  knew  he  was  trying  to  get  first  run  Los 
Angeles,  didn't  you?  A.     That's  right. 

Q.  And  you  also  knew  that  the  Crown  Theatre 
in  Pasadena,  represented  by  the  same  attorney  that 
represented  you,  Mr.  Seymour  Simon,  was  trying  to 
get  first  nm  Los  Angeles  for  the  Crown,  and  when 
he  didn't  get  it,  sued,  don't  you? 

A.  I  don't  know  if  he  tried  first  run  or  if  he 
tried  7  day  run,  but  he  did  have  a  lawsuit  which 
was  settled. 

Q.  You  knew  also  that  the  Picwood  Theatre  over 
in  the  West  Los  Angeles  area  had  tried  to  get  first 
run  Los  Angeles,  and  when  it  didn't  get  it,  sued? 

A.  I  don't  know  if  they  sued  for  first  run  or  7 
days,  but  they  got  7  days,  I  understand,  in  their 
suit. 

Q.     Well,  they  bid. 

Mr.  Corinblit:  Oh,  now,  now,  don't  state  the  con- 
trary facts. 

Q.     (By  Mr.  Mitchell)  :    You  know  they  bid ? 

A.  No.  I  understand  that  they  made  a  division 
of  product  with  Fox  Village  and  Fox  Bruin  Thea- 
tres, and  eventually  [1589]  moved  from  7  days  to 
where  they  are  now  playing  first  run  Los  Angeles 
pictures. 

Q.     On  a  bid  ?  A.    And  are  very  successful. 
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Q.     On  a  bid?  A.     First  run? 

Q.     On  a  bid?  A.    First  run,  yes. 

Q.     That's  right. 

A.     First  run  on  bid,  first  run  Los  Angeles. 

Q.  You  knew,  also,  that  the  Bard's  Adams  over 
on  West  Adams  Street,  somewhere  near  the  Bald- 
win Theatre,  tried  to  get  first  run? 

A.     I  know  nothing  about  the  Bard  Theatre. 

Q.  Did  you  play  double  bills  in  your  theatre,  Mr. 
Schreiber?  A.    Which  theatre? 

Q.    Paradise. 

A.     Did  we  play  double  bill? 

Q.    Yes.  A.     Yes,  we  did. 

Q.  Who  made  the  determination  of  whether  you 
would  play  double  bills  or  single  bills? 

A.    Who  made  the  determination  ? 

Q.     Yes.  [1590] 

A.  It  was  a  policy  in  Los  Angeles  to  play  double 
bill  and  we  played  what  the  other  theatres  were 
playing. 

Q.     You  made  the  decision,  didn't  you? 

A.     For  the  Paradise  Theatre  ? 

Q.    Yes.  A.    Yes,  sir. 

The  Court:  Mr.  Mitchell,  I  think  possibly  some- 
body could  explain  what  is  meant  by  double  bill.  I 
understand  what  is  a  double  bill.  Maybe  the  jury 
doesn't. 

What  is  a  double  bill? 

The  Witness:  Double  bill  is  two  complete  fea-l 
tures  on  the  same  program.  Some  theatres,  if  theyj 
are  in  a  certain  locality  and  are  lucky,  being  located! 
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where  they  are,  can  play  on  the  same  program  two 
top  pictures.  Without  mentioning  names,  it  might 
start  an  argument  here,  they  try,  the  exhibitor  tries 
to  get  two  good  pictures,  and  then  when  they  play 
two  good  pictures  on  a  program,  my  own  experience, 
where  I  was  in  the  lobby  of  the  theatre,  I  heard  the 
people  come  out  and  they  would  say,  "Gee,  that  was 
a  wonderful  picture."  They  talked  about  one  of 
them.  "But  why  did  you  play  the  other  picture. 
That  was  terrible." 

And  right  behind  them,  two  or  four  people  would 
come  out  and  say,  "Gee,  that  was  a  wonderful  pic- 
ture, but  why  did  you  play  the  other  picture  ■?" 
They  were  talking  about  the  other  i)icture.  One  or 
the  other  of  them  was  good.  [1591] 

It  is  hard  to  please  the  people. 

So  maybe  you  put  two  good  pictures,  maybe  a 
musical  and  an  action,  maybe  a  western,  an  action, 
maybe  a  melodrama,  a  mystery.  You  try  to  put 
two  good  pictures  on  the  bill  to  please  your  entire 
audience,  if  that  is  possible,  with  one  picture  or  the 
other. 

Q.  Anyway,  for  your  theatre,  you  make  the  de- 
termination of  whether  you  play  a  double  bill  pol- 
icy or  a  single  picture  policy? 

A.  That's  right,  except,  Mr.  Mitchell,  occasion- 
ally a  good  picture  comes  out  two  hours  and  20 
minutes  or  two  hours  and  30  minutes,  and  you  will 
play  that  alone  with  what  we  call  a  featurette,  about 
oO  minutes. 

Q.    You  make   that  decision  for  your   theatre, 
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don't  you  ?  A.     That 's  right. 

Q.  You  would  also  recognize  the  right  of  a  dis- 
tributor to  decide  how  many  pictures  he  will  make 
available  in  a  given  area,  wouldn't  you? 

Mr,  Corinblit:  Well,  your  Honor,  I  object  to  that 
as  calling  for  a  conclusion,  because  recognizing  a 
right  is  a  question  of  law,  not  a  question  of  fact. 

The  Court:    He  asked  about  what  a  distributor 
does.  Read  the  question. 
(Question  read.) 

The  Court:  Objection  overruled.  You  can  answer 
[1592]  that  yes  or  no. 

The  Witness:  Yes,  but  may  I  explain  the  reason 
for  the  yes? 

Q.  (By  Mr.  Mitchell) :  One  reason  is  that  he 
owns  the  picture,  doesn't  he?  A.    Yes. 

Q.     All  right. 

A.  There  are  other  reasons  in  addition  to  that. 
May  I  answer  that  or  continue  with  the  question  ? 

Q.     As  far  as  I  am  concerned,  you  have  answered  i 
the  question.  You  recognize  the  right,  so  that  is  it, 
so  far  as  I  am  concerned.  Maybe  your  attorney  will 
want  to  ask  you  when  it  comes  his  turn. 

Mr.  Corinblit:  Mr.  Mitchell,  you  made  a  great 
play  about  wanting  people  to  have  an  opportunity 
to  explain  answers,  and  I  think  the  witness  ought  to 
be  permitted,  if  he  wants  to  explain,  to  go  ahead. 

The  Court:  I  don't  know  how  the  answer  needs 
explaining.  He  says  he  recognizes  the  right. 

Mr.  Corinblit:  Well,  perhaps  it  doesn't  need  it. 
I  won't  press  the  point.  [1593] 
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Q.  (By  Mr.  Mitchell):  Mr.  Schreiber,  before 
you  ever  asked  any  distributor  for  a  motion  picture 
for  your  Paradise  Theatre  you  hired  a  lawyer, 
didn't  you? 

The  Court :  Mr.  Mitchell,  my  experience  has  been 
that  motion  picture  producers,  motion  picture  dis- 
tributors, motion  picture  exhibitors  need  lawyers. 
They  have  been  hiring  lawyers  for  years  and  years 
and  years  and  every  theatre  has  a  lawyer. 

Mr.  Mitchell :  Perhaj)s  that  has  been  your  expe- 
rience, your  Honor,  because  you  get  these  lawsuits, 
but 

The  Court:  Maybe  a  lot  of  theatres  don't  need 
lawyers. 

Mr.  Mitchell:  But  people,  the  theatres  that  buy 
pictures  don't  usually  start  out  with  a  lawyer,  your 
Honor. 

Mr.  Corinblit:  All  the  distributors  have  them, 
your  Honor,  every  one  of  them. 

The  Court:  Ordinarily  these  exhibitors  form  a 
corporation  and  the  first  thing  they  have  to  do  is 
employ  a  lawyer  to  form  a  corporation.  So  lawyers 
are  necessary  evils.  No  question  about  it.  Sure,  he 
had  a  lawyer. 

Mr.  Mitchell :    Well,  let  us  go  on  then. 

Q.     You  hired  Seymour  Simon,  didn't  you? 

A.    I  did. 

Q.  Before  you  ever  asked  a  distributor  for  a 
picture. 

The  Court:  Mr.  Mitchell,  let  us  clarify  this.  Re- 
member that  this  witness  was  in  Detroit.  He  had 
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theatres  in  Detroit.  [1594]  I  don't  know  whether  he 
hired  Mr.  Simon  when  he  was  in  Detroit  for  his 
theatres  in  Detroit,  or  whether  he  hired  Mr.  Simon 
to  represent  him  out  here  in  California. 

Now,  clarify  for  what  purpose  he  was  hiring  a 
lawyer.  Was  he  employing  him  for  the  Detroit  thea- 
tres or  did  he  employ  him  for  the  Los  Angeles 
theatre  ^ 

Q.  (By  Mr.  Mitchell) :  Answer  the  judge's 
question,  if  you  will. 

A.  I  will  be  glad  to.  Mr.  Seymour  Simon  was 
hired  by  me  for  my  Detroit  theatres  when  they  told 
us  we  just  couldn't  get  any  run,  any  second  run  on 
the  drive-in  theatre.  That  is  when  I  hired  Mr.  Sey- 
mour Simon  and  we  went  on 

Q.  We  don't  need  to  go  into  your  Detroit  busi- 
ness. You  had  litigation  in  Detroit  too,  then. 

Mr.  Corinblit:  Now,  Mr.  Mitchell  doesn't  want 
him  to  finish  his  answer,  your  Honor. 

The  Witness:  I  hired  Mr.  Seymour  Simon  when 
I  was  there  in  Detroit,  because  there  also  I  couldn't 
get  pictures  or  we  couldn't  get  pictures  or  our  com- 
pany could  not  get  any  pictures.  Mr.  Seymour 
Simon  very  easily  got  us  pictures. 

If  I  didn't  have  Mr.  Seymour  Simon  I  would 
never  have  gotten  those  pictures.  I  may  have  gotten 
them  later. 

The  Court:  Let  me  ask  you  a  question.  When 
did  you  first  employ  Mr.  Simon  ? 

The  Witness:  In  about  March  or  April  when  I 
met  him  in  [1595]  New  York,  of  1950,  prior  to  the 
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opening  of  our  theatre  in  August  1950,  prior  to  that. 
The   Court:     You  hired  him  first  in  March  or 
April? 

The  Witness:    That  is  right. 

Mr.  Corinblit :  Your  Honor,  the  witness  does  not 
understand  your  question,  sir,  as  he  indicated. 

The  Court:  I  don't  knoAV.  You  may  not  under- 
stand it,  but  the  witness  understood  it.  He  answered 
the  question. 

I  will  ask  the  witness  again,  when  did  you  first 
employ  Mr.  Simon? 

The  Witness:    In  Detroit? 

The  Court:    When? 

The  Witness:  Oh,  al)out  two  years  prior  to  the 
Paradise  Theatre  opening — maybe  three  years  prior 
when  I  had  trouble  getting  pictures  in  Detroit. 

Q.  (By  Mr.  Mitchell)  :  When  did  you  first  hire 
Mr.  Simon  in  connection  with  the  Paradise  matter? 

A.  I  believe  in  about  February,  March  or  April 
of  1950. 

Q.  And  it  was  Mr.  Simon  who  helped  you  draft 
the  original  demand  that  you  made  for  first  run 
Los  Angeles  dated  February  6,  1950  ? 

A.  If  I  can  look  at  the  letter  and  see  the  word- 
ing I  can  tell  you  if  it  is  my  wording  or  possibly 
Mr.  Simon's. 

(Document  handed  to  the  witness.) 

Q.     This  is  Plaintiff's  Exhibit  6-A.  [1596] 

A.  No.  I  may  have  dictated  this,  written  this 
letter  with  the  help  of  my  associates  in  Detroit,  who 
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is  an  attorney,  or  my  son-in-law  in  Detroit,  who  is 

an  attorney. 

Q.  But  Mr.  Simon  didn't  help  you  in  connection 
with  that  letter? 

A.  He  may  have  and  he  may  not  have.  I  don't 
remember. 

Mr.  Mitchell :    Let  me  have  the  transcript. 

Mr.  Corinblit:  There  is  no  quarrel  about  it,  Mr. 
Mitchell. 

Mr.  Mitchell :    You  mean  he  is  wrong  about  it  % 

Mr.  Corinblit:  You  took  his  deposition,  1,500 
pages  worth,  and  his  answer  was  that  Mr.  Simon 
helped  him  draft  the  letter.  There  is  no  question 
about  that. 

The  Court:    Will  you  stipulate  to  that? 

Mr.  Corinblit:  Certainly,  your  Honor.  No  ques- 
tion alDout  that.  There  is  no  problem  there. 

Mr.  Westbrook :  And  Mr.  Simon  testified  that  he 
drafted  the  letter. 

Mr.  Corinblit :    And  we  read  that  into  the  record. 

Q.  (By  Mr.  Mitchell):  Now,  Mr.  Schreiber, 
Mr.  Simon  told  you  to  prepare  a  memorandum  of 
all  meetings  with  the  distributors,  didn't  he? 

A.     He  did. 

Q.  And  this  was  in  preparation  for  this  lawsuit, 
wasn't  it?  [1597] 

A.     No.  it  never  thought  of  a  lawsuit. 

Q.  He  also  wrote  the  letter  dated  April  17,  1950, 
in  which  a  demand  was  made  for  first  run  Los  An- 
geles. What  is  that  exhibit  number? 

Mr.  Westbrook:    6-H,  Plaintiff's  6-H. 
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Mr.  Corinblit :  It  was  written  by  Seymour  Simon 
and  we  will  stipulate  that  Mr.  Simon  sent  the  letter 
that  he  signed. 

The  Witness:  Yes.  This  wasn't  my  letter.  This 
was  Mr.  Simon's  letter. 

Q.  (By  Mr.  Mitchell) :  And  he  accompanied 
3'ou  to  New  York  for  these  meetings  with  the  dis- 
tributors. A.     He  did. 

Q.    Right?  A.    Yes,  sir. 

Q.  And  then  you  wrote  a  letter  dated  August 
22,  1950,  complaining  about  the  requirement  of  bid- 
ding which  is  Plaintiff's  Exhibit  6-M. 

(Document  handed  to  the  witness.) 

Q.  And  Mr.  Simon  helped  you  prepare  that, 
didn't  he? 

Mr.  Corinblit :    We  will  so  stipulate. 

Mr.  Mitchell:  Very  well.  It  isn't  necessary  to  an- 
swer the  question.  Counsel  so  stipulated. 

The  Witness:    All  right. 

Q.  (By  Mr.  Mitchell):  Columbia  and  RKO 
gave  you  a  seven-day  run  without  bidding,  didn't 
they?  [1598] 

Mr.  Corinblit:    When  was  that,  counsel? 

The  Witness :    I  was  just  going  to  ask  that. 

Q.  (By  Mr.  Mitchell) :  Did  they  give  you  a 
seven-day  run  without  bidding  prior  to  the  filing  of 
this  lawsuit? 

A.     Prior  to  the  filing  of  the  lawsuit? 

Q.    Yes.  A.    Yes. 

Q.    And    Warners,    Universal,    Paramount    and 
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Loew's  would  not  give  you  a  seven-day  run  without 

bidding,  right?  A.     I  believe  that  is  right. 

Q.  So  you  sued  the  last  four  corporations  and 
you  did  not  sue  Columbia  or  RKO,  right  ? 

Mr.  Corinblit:  I  object  to  this  question.  It  is  a 
matter  of  record  as  to  who  the  defendants  are  in 
this  case  and  who  they  are  not. 

The  Court:    Overruled. 

The  Witness :  Yes,  we  also  sued  Fox  West  Coast 
Theatres. 

Q.  (By  Mr.  Mitchell)  :  I  understand  that.  You 
testified  with  respect  to  your  meeting  of  March  30th 
in  Mr.  Hickey's  office  where  you  went  to  see  if  you 
get  Loew's  product. 

He  told  you  that  Loew's  would  not  license  you 
first  run  Los  Angeles,  didn't  he? 

A.     That  is  right. 

Q.  He  told  you  that  Loew's  wanted  to  license 
its  pictures  one  run  on  Hollywood  Boulevard  and 
one  run  downtown,  [1599]  isn't  that  right? 

A.  I  believe  he  told  me  that  is  the  way  they  were 
releasing  their  pictures  at  that  time. 

Q.  And  that  Loew's  wasn't  going  to  license  to 
you  or  to  any  other  suburban  city  or  to  a  theatre  in 
any  other  suburban  city — that  they  were  going  to 
have  two  showcase  runs,  is  that  right? 

A.     I  believe  that  is  right. 

Q.  They  also  told  you  that  if  they  should  start 
licensing  to  the  Paradise  they  would  be  confronted 
wdth  demands  for  first  run  from  all  of  these  sur- 
rounding cities  like  Huntington  Park,  Pasadena 
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Glendale,  San  Fernando  Valley,  Westwood,  and  so 

on.  Didn't  they  tell  you  that? 

A.     That  is  what  he  told  me. 

Q.     And  they  just  weren't  going  to  do  it. 

A.     That  is  what  he  said. 

Q.  In  testifying  mth  resi^ect  to  the  refreshing 
of  your  recollection  from  a  memorandum,  I  think 
you  didn't  make  quite  clear  what  I  believe  you 
meant  to  say. 

Mr.  Hickey  told  you  that  he  would  like  to  see 
Loew's  take  back  the  Loew^'s  Theatre  downtown  and 
use  that  for  an  exclusive  first  nm  of  Metro  product. 
Do  you  remember  saying  that  ? 

A.  He  said  he  would  like  that  personally  and 
also 

Q.  All  right.  And  then  he  said  following  that  ex- 
clusive [1600]  first  run  he  would  like  to  sell  14  or 
15  of  the  larger  theatres  on  a  day-and-date  run, 
isn't  that  right?  A.     Yes,  that  is  right. 

Q.     That  is  what  he  said? 

A.    Yes,  but  continue  it,  i)lease. 

Q.    Well,  please,  let  me  conduct  the  examination. 

Now,  with  respect  to  Inglewood  Mr.  Hickey  told 
you  that  he  would  make  Loew's  product  available 
to  you  on  a  seven-day  nm  if  you  would  bid  for  the 
pictures  against  the  La  Tijera,  the  United  Artists, 
the  Fox  and  the  Academy  Theatre.  Is  that  right? 

A.  I  don't  know  whether  it  was  all  those  thea- 
tres. I  believe  it  was  the  Inglewood  Theatres  and 
La  Tijera.  He  may  have  mentioned  them  individu- 
ally. I  don't  remember  at  this  time. 
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Q.  There  was  no  mention  of  bidding  against  the 
Southside,  the  Rio,  the  Imperial  or  the  Centinela  or 
Century  Drive-Ins,  was  there*? 

A.  Not  the  Century  and  the  Centinela.  At  that 
time  they  were  not  playing  seven-day  pictures,  but 
I  believe  he  said  all  theatres  in  Inglewood  and 
Southside,  Imperial,  Rio. 

Q.  Then  did  you  understand  him  to  say  that 
Loew's  would  require  you  to  bid  against  the  South- 
side  and  Imperial  in  Inglewood?  A,     I  did. 

Q.  As  a  matter  of  fact,  they  didn't  require  you 
to  do  so. 

A.     I  understood  him  to  require  us  to  bid. 

Q.  No,  just  listen  to  my  question.  As  a  matter 
of  fact,  when  you  got  your  theatre  opened  they  did 
not  require  you  to  bid  against  Southside,  Rio  or 
Imperial,  did  they  I 

Mr.  Corinblit :    You  are  talking  about  Loew's  ? 

Mr.  Mitchell:    Loew's. 

The  Witness:    I  don't  know  without  referring  to  j 
my  memorandum.  ' 

Q.  (By  Mr.  Mitchell)  :  It  has  nothing  to  do 
with  your  memorandum.  I  am  asking  you  what 
happened  commencing  August  23,  1950.  Loew's  sent 
you  requests  for  offers,  didn't  they,  or  do  you  know 
anything  about  it? 

A.  Yes,  l3ut  I  believe  the  Southside  was  included 
in  there. 

Q.  Probably  your  counsel  will  stipulate  other- 
wise, but  we  will  straighten  it  out.  I  think  there  is 
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a  letter  which  we  can  show  you  to  refresh  your 

recollection. 

A.  Mr.  Mitchell,  this  letter  says  that — requesting 
us  to  bid  against  the  Academy.  Southside  isn't  men- 
tioned in  here. 

Q.  Maybe  that  is  the  letter  we  are  looking  for. 
You  tell  me  the  ones  that  you  were  to  bid  against 
on  Loew's  product. 

A.     (No  response.)   [1602] 

Mr.  Mitchell :    Those  aren't  the  ones. 

Q.  Loew's  was  serving,  as  a  matter  of  fact,  the 
Southside  on  that  21  day  availability,  do  you  re- 
member that?  A.     No,  I  do  not. 

Q.  I  will  show  you  an  original  letter  on  the  let- 
terhead of  Metro-Goldwyn-Mayer  from  Thomas  J. 
Aspell,  Jr.,  to  Mr.  Marco  Wolff,  with  a  copy  to  Mr. 
Alex  Schreiber,  and  ask  you  to  state  whether  you 
recognize  that  letter. 

The  Court:    May  we  identify  the  letter? 

Mr.  Mitchell:  It  is  a  letter  dated  September  9, 
1950. 

The  Court :    I  mean  by  the  identification  number. 

Mr.  Mitchell:  It  is  defendant  Loew's  D-7  for 
identification. 

Mr.  Corinblit :  Before  you  answer,  Mr.  Schreiber, 
T  would  like  to  take  a  look  at  the  letter,  but  go 
ahead  and  read  it. 

Mr.  Mitchell :  Here  is  a  copy  (handing  document 
to  Mr.  Corinblit). 

You  will  agree,  Mr.  Corinblit,  that  letter  was  sent 
and  received? 
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Mr.  Corinblit:    Yes. 

Mr.  Mitchell :    I  will  offer  it  in  evidence. 
The  Court :    It  may  be  received  in  evidence. 
The  Clerk:    Loew's  Exhibit  D-7.  [1603] 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Defendant  Loew's  Ex- 
hibit D-7.) 
The  Witness:     Yes,  I  believe  I  remember  that 
letter.  [1604] 

Q.  (By  Mr.  Mitchell)  :  Does  that  refresh  your 
recollection  that  Loew's  required  you  to  bid  only 
against  those  named  theatres '?  A.     Yes,  sir. 

Q.  And  not  against  the  Southside,  the  Rio  or 
Imperial?  A.     That's  right. 

Q.  And  at  some  point  during  these  discussions 
you  had  with  Mr.  Hickey,  you  told  him  you 
wouldn't  bid? 

A.  I  told  him  I  wouldn't  bid  against  theatres 
that  were  not  in  substantial  competition  with  us, 
and  I  didn't  want  to  bid  against  theatres  when  they 
were  negotiating  mth  the  theatres  that  they  claimed 
were  bidding.  They  were  not  bidding.  Prior  to  the 
opening  of  the  Paradise  Theatre,  they  were  nego- 
tiating for  pictures.  They  had  a  deal  in  Inglewood 
and 

Mr.  Mitchell:  Now,  the  conclusion  of  the  witness 
that  they  had  a  deal  in  Inglewood 

The  Court :    It  may  go  out. 

Q.  (By  Mr.  Mitchell)  :  Your  counsel  will  argue 
the  case  for  you,  Mr.  Schreiber.     If  you  will  just 
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give  us  a  chance,  we  will  get  along  all  right  on  the 

argument. 

The  fact  is  that  Loew's  sent  you  requests  for  bids 
all  during  the  year  1950  after  you  opened,  isn't 
that  right? 

A.  I  don't  remember  the  period,  Mr.  Mitchell, 
but  they  did  send  us  letters  for  bids. 

Q.     Requesting  you  to  bid? 

A.    Yes,  sir.  [1605] 

Q.     You  just  wouldn't  bid? 

The  Court:  With  a  very  few  exceptions.  There 
was  some  bidding,  wasn't  there?  It  may  not  have 
been  with  Loew's,  but  there  were  some. 

Mr.  Mitchell :    I  can  tell  you,  your  Honor. 

The  Court:  There  were  a  few  pictures  on  which 
there  were  bids. 

Mr.  Mitchell :  Yes,  there  were  some  pictures  that 
Marco  bid  for  from  Loew's. 

Q.     Did  Marco  bid  with  your  permission? 

A.  I  left  the  buying  and  booking  of  pictures  to 
Mr.  Wolff.  Whatever  he  saw  proper  to  secure  pic- 
tures for  the  Paradise  Theatre  while  he  was  booking 
and  buying  was  strictly  his  own  doing.  We  followed 
his  recommendation,  and  whatever  he  did  we  ap- 
proved. 

Q.  You  were  personally  opposed  to  the  Paradise 
Theatre  bidding  for  Loew's  pictures? 

A.  I  was  opposed  to  bidding  in  the  Paradise 
Theatre  with  theatres  that  were  not  in  substantial 
competition  with  us. 

Q.    And  you  considered  that  none  of  these  thea- 
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tres  was  in  substantial  competition  with  you,  is  that 

the  idea  ? 

A.     Except  the  Loyola  Theatre,  yes,  sir. 

Q.  They  weren't  requiring  you  to  bid  against  the 
Loyola.  I  am  talking  about  the  La  Tijera,  the 
United  Artists,  the  [1606]  Academy,  the  Fifth  Ave- 
nue and  the  Fox.  A.     That's  right. 

Q.  Those  theatres  you  considered  were  not  in 
substantial  competition  with  you? 

A.     That  is  correct. 

The  Court:  Now,  just  a  minute.  May  I  ask  this 
witness  a  question?  You  said  you  didn't  bid  because 
the  theatres  were  not  in  substantial  competition. 

The  Witness:    That's  right. 

The  Court:  Did  you  determine  whether  or  not 
the  theatres  were  in  substantial  competition  or  not 
in  substantial  competition  before  the  Paradise  The- 
atre was  built? 

The  Witness :    Yes. 

The  Court :  Then  all  you  did  was  to  go  down  and 
locate  a  site  for  your  theatre  and  then  come  to  the 
conclusion  that  if  a  theatre  was  built  on  that  site,  it 
wouldn't  be  in  substantial  competition  wdth  these 
other  theatres? 

The  Witness:  That's  right.  We  figured  we  were 
not  going  to  be  in  competition  with  any  other  thea- 
tre. We  were  going  to  be  in  just  Westchester  and  we 
had  enough  business  in  Westchester  to  sux)port  a 
$450,000  investment.  j 

The  Court :  You  came  to  that  conclusion  without 
making  any  survey,  except  talking  to  the  service 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1269 

(Testimony  of  Alex  Schreiber.) 
station  operator  and  the  drug  store  man,  and  the 
people  up  and  down  the  business  section  of  West- 
chester? [1607] 

The  Witness:  Yes,  where  they  attend  theatres, 
and  went  to  the  schools  and  inquired,  and  circled  up 
and  do\vn  all  the  side  streets,  looked  over  the  houses^ 
et  cetera. 

The  Court:  Somewhere  in  the  evidence  that  has 
been  introduced  was  a  letter  that  was  written  either 
by  you  or  Mr.  Simon  in  which  you  asked  the  dis- 
tributors to  show  you  why  they  thought  that  the 
theatres  in  Inglewood  were  in  substantial  competi- 
tion, and  you  said  it  shouldn't  be  a  guess  or  a  con- 
jecture, that  you  should  have  the  facts. 

What  facts  did  you  have  other  than  a  guess  or 
conjecture  before  you  built  your  theatre,  that  it  was 
not  going  to  be  in  substantial  competition? 

The  Witness:  If  we  thought  —  answering  that 
question,  your  Honor 

The  Court :  Do  you  remember  the  number  of  the 
exhibit  of  that  letter?  What  is  the  exhibit  number? 

Mr.  Corinblit:  I  think  you  have  it  in  front  of 
you,  Mr.  Schreiber.  That  is  the  letter  of  August  22, 
1950. 

Mr.  Mitchell:  That  is  the  one  Mr.  Simon  wrote 
for  him. 

The  Court:    Let  me  see  it. 

(Witness  handing  document  to  the  court.) 

The  Court:  You  say  here:  "You  cannot  make  a 
determination  as  to  whether  two  theatres  are  or  are 
not  in  substantial  competition  on  the  basis  of  guess 
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or  hunch.  We  [1608]  therefore  want  to  know  what 
facts  and  figures  you  have  to  support  the  conclu- 
sions of  your  Los  Angeles  exchange  manager  that 
the  Paradise  and  the  Academy  were  in  substantial 
competition,  and  we  want  the  opportunity  to  exam- 
ine these  facts  and  figures." 

This  was  written  August  22,  1950. 

You  mean  to  say  that  before  the  Paradise  Theatre 
was  built  you  determined  that  there  would  be  no 
substantial  competition  between  the  Paradise  Thea- 
tre and  theatres  in  Inglewood? 

The  Witness :  Your  Honor,  the  theatre  was  built 
and  ready  to  open  on  the  22nd.  We  opened  on  Au- 
gust 23rd. 

The  Court:  Just  listen  to  my  question.  I  said 
before  the  theatre  was  built  you  determined  in  your 
own  mind  that  there  was  no  substantial  competition 
between  the  theatre  to  be  built  and  the  theatres  in 
Inglewood  ? 

The  Witness:    That's  right. 

The  Court :  Now,  other  than  any  guess  or  hunch 
that  you  had  as  to  whether  there  was  no  substantial 
competition,  will  you  tell  me  what  facts  and  figures 
you  had  to  support  your  conclusions? 

The  Witness :    Yes,  sir.  I  will  be  glad  to. 

The  Court:    All  right.  What  were  they?  1 

The  Witness:  I  investigated  the  entire  West- 
chester area  before  we  bought  the  property  and  be- 
fore we  went  to  an  [1609]  expense  and  obligation  of 
$445,000  or  $450,000. 

The  Court :    I  am  just  interested  in  what  you  did. 
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You  testified  on  direct  examination  you  talked  to  a 
service  station  man,  you  talked  to  a  man  from  the 
drug  store,  you  talked  to  people  in  the  business  dis- 
trict, and  this  business  district  occupied  only  three 
blocks  long  and  one  block  wide. 

The  Witness:    That's  right. 

The  Court:    What  else  did  you  do? 

The  Witness:  At  the  schools,  I  went  around  the 
schools. 

The  Court :    Yes,  I  know. 

The  Witness:  I  circled  up  and  down  all  the 
streets,  north  of  Manchester,  south  of  Manchester, 
east  of  Sepulveda,  west  of  Sepulveda,  that  entire 
area.  Then  I  used  my  30  some  odd  years  of  show 
business,  and  thank  goodness  I  was  successful  dur- 
ing that  30  years,  and  I  used  all  that  experience  to 
make  my  decision.  When  we  went  to  the  distributors 
in 

The  Court:  That's  all  right.  That  is  what  you 
base  your  conclusion  on? 

The  Witness:    That's  right. 

The  Court:  That  the  Paradise  Theatre  was  not 
going  to  be  in  substantial  competition  with  the 
Inglewood  theatres. 

The  Witness :  Plus  the  fact  that  we  were  willing 
to  play  day  and  date  without [1610] 

The  Court :  Now,  just  answer  the  question.  That 
is  all  I  want  to  know. 

You  asked  the  distributors  to  do  certain  things. 
You  wanted  to  know  what  facts  they  had  and  I  was 
just  interested  in  what  facts  you  had. 
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The  Witness :    Thank  you. 

Q.  (By  Mr.  Mitchell)  :  Mr.  Schreiber,  you  knew 
that  Loew's  was  only  going  to  license  one  7-day  run 
in  that  area,  didn't  you? 

A.     I  knew  they  were  going  to 

Q.  They  told  you  they  were  only  going  to  license 
one  7-day  run  in  the  southwest  Los  Angeles  area  ? 

A.  They  told  me  that  in  February,  March  or 
April,  I  believe  it  was,  yes,  when  our  theatre  was 
under  construction. 

Q.  And  you  recognized  the  right  a  moment  ago 
of  the  distributors  to  decide  how  many  runs  they 
were  going  to  offer  in  a  given  area? 

A.     That  is  right. 

Q.  So  Loew's,  you  recognize,  has  the  right  to  say 
they  are  going  to  have  one?  A.    Yes. 

Q.  Now,  in  order  to  get  that  run  there  are  go- 
ing to  be  a  number  of  theatres  down  in  that  area 
that  would  like  to  play  seven  days — that  is  an  ad- 
vantageous run,  isn't  it?  [1611] 

A.     That  is  right. 

Q.     And  the  La  Tijera  would  like  to  play  it? 

A.     That  is  right. 

Q.     And  so  would  the  Academy? 

A.     Yes,  sir. 

Q.  Or  the  Fox  and  the  United  Artists  and  the 
Fifth  Avenue  ?  A.     That  is  right. 

Q.    And  so  did  you?  A.     That  is  right. 

Q.     You  wanted  to  play  it?  ; 

A.     That  is  right. 

Q.     So  with  all  of  those  theatres  wanting  to  play 
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it  and  there  being  just  one  run  they  are  all  going  to 
have  to  compete  with  each  other,  aren't  they,  for 
the  run? 

A.     Xot  necessarily.  They  don't  have  to  compete. 

Q.  Well,  if  they  want  to  get  it,  there  is  only  one 
way  to  get  it  and  that  is  to  compete  with  each  other, 
isn't  it?  A.    Not  necessarily. 

The  Court :  How  can  they  get  it  without  competi- 
tion? 

The  Witness:  Metro  can  give  it  to  the  United 
Artists  theatre  and  say,  ''That  is  the  theatre  I  want 
to  serve."  That  is  what  Mr.  Mitchell  asked  me,  if 
they  have  a  right  to  sell  the  picture  and  designate 
the  theatre. 

The  Court:  Assuming  you  are  the  manufacturer 
of  an  [1612]  article  and  you  wanted  a  distributor  in 
a  city  like  Pasadena,  for  instance,  as  the  manufac- 
turer of  that  article  you  have  a  right  to  go  to  Pasa- 
dena and  pick  out  the  ABC  store  and  say,  "I  am 
going  to  give  to  the  ABC  store  the  exclusive  right  to 
sell  this  merchandise  in  Pasadena." 

Do  you  think  you  would  have  a  right  to  do  that? 

The  Witness:  I  imagine  that  manufacturers 
would  have  the  right  to  give  that  merchant  exclu- 
sive right  on  the  article. 

The  Court:  Supposing  a  manufacturer  was  a 
motion  picture  company  and  they  manufactured  a 
motion  picture  and  went  over  to  Pasadena  and  said, 
**Here  is  one  theatre  we  are  going  to  give  the  exclu- 
sive right  in  this  community  to  show  our  product." 
Isn't  that  perfectly  all  right? 
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The  Witness:    I  don't  know.  [1613] 

***** 

Q.  (By  Mr.  Mitchell) :  Now,  Mr.  Schreiber, 
talking  about  first  run  Los  Angeles,  if  a  distributor 
licenses  only  one  run,  one  run  in  the  Los  Angeles 
metropolitan  area,  the  theatre  playing  that  one  run 
will  attract  customers  from  all  parts  of  the  Los  An- 
geles metropolitan  area,  won't  it? 

A.     It  will. 

Q.  That  means — let's  take  as  an  example  The 
King  And  I,  which  is  now  playing  exclusively  in 
the  Chinese.  You  [1628]  are  aware  of  that. 

A.     It  is  playing  there  now,  yes,  sir. 

Q.  That  theatre  will  attract  customers  from 
Pasadena,  won't  it? 

A.     I  imagine  it  will,  yes. 

Q.     And  from  Inglewood?  A.    Yes. 

Q.    And  from  Westchester?  A.    Yes. 

Q.     And  from  Huntington  Park?  A.    Yes. 

Q.     And  from  Westwood?  A.     Yes. 

Q.     Glendale?  A.    Yes. 

Q.     San  Fernando  Valley?  A.     Yes. 

Q.  You  will  agree,  won't  you,  that  Cinerama, 
which  ran  for  how  long  —  it  ran  for  a  couple  of 
years,  didn't  it,  in  the  Warner's  Theatre? 

A.     Yes.  It  is  still  running. 

Q.     Cinerama  Holiday  is  there  now,  isn't  it? 

A.     Oh,  yes,  that's  right. 

Q.  The  original  Cinerama  ran  a  very  long  time. 
I  forget,  but  it  was  a  couple  of  years,  wasn't  it? 

A.     I  believe  it  was  around  two  years,  yes. 
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Q.  That  was  the  only  theatre  in  Southern  Cali- 
fornia playing  that  picture. 

A.     That  is  correct,  because  there  is  a  reason. 

Q.  Whatever  the  reason  may  be,  the  owners  of 
Cinerama  played  Cinerama  in  just  one  theatre.  It 
takes  a  lot  of  equipment  to  play  it. 

A.     That  is  what  I  wanted  to  say. 

Q.  I  will  agree  with  you  it  takes  a  lot  of  equip- 
ment to  play  it,  but  they  played  it  in  only  one  the- 
atre. A.     Yes. 

Q.  And  it  drew  people  from  all  over  Southern 
California. 

A.  Yes.  But,  Mr.  Mitchell,  it  can't  play  in  any 
other  theatre  in  Southern  California. 

Q.  All  right,  l)ut  playing  in  just  the  Warner's 
Theatre,  it  drew  people  from  way  out  as  far  as  San 
Bernardino  and  other  outlying  points,  isn't  that 
right?  A.    Yes,  sir. 

Q.  We  have  already  talked  about  how  The  King 
And  I  draws  customers  from  the  entire  metropoli- 
tan area.  That  means,  that  the  operator  of  a  theatre 
having  a  single  rim  can  charge  high  admission 
prices,  can't  he,  higher  than  if  there  were  a  whole 
lot  of  theatres  playing? 

Mr.  Corinblit:  Your  Honor,  I  will  object  to  that 
[1630]  because  it  calls  for  a  conclusion  and  specu- 
lation. 

Mr.  Mitchell :  It  undoubtedly  calls  for  a  conclu- 
sion. 

Mr.  Corinblit :    No  foundation. 

The  Court:    This  man  has  30  years'  experience. 
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He  should  know.  Of  course,  the  testimony  so  far  is 
that  one  of  the  reasons  for  having  an  exclusive  is 
because  they  can  get  higher  x>rices.  Of  course,  it 
costs  more  money  to  put  it  on,  but  they  pass  that  on 
to  the  customer  and  the  customer  pays  higher 
prices.  That  is  already  in  evidence. 

If  this  witness  doesn't  know — well,  I  think  he 
does. 

You  know,  don't  you? 

The  Witness :    I  sure  do. 

Q.  (By  Mr.  Mitchell):  It  is  a  fact  he  can 
charge  higher  prices,  isn't  it? 

A.  It  is  a  fact  Cinerama  and  Oklahoma  are  run- 
ning at  higher  admission  prices  in  those  two  thea- 
tres, and  there  are  no  other  theatres  in  Southern 
California  that  can  run  them  even  if  they  want  to 
run  them  for  50  cents.  They  can't  run  them  because 
those  two  theatres  were  especially  equipped  with 
$50,000  to  maybe  $85,000  worth  of  equipment  for 
each  one  of  those  theatres.  Those  are  the  only  places 
those  pictures  can  play. 

Q.     I  know. 

A.  They  can't  play  at  the  Loyola  and  they  can't 
play  [1631]  at  the  Paradise. 

Q.     All  right. 

A.     They  are  not  regular  pictures. 

Q.  But  let's  talk  about  The  King  And  I.  The 
King  And  I,  you  can  play  The  King  And  I  in  the 
Paradise  in  due  course  if  you  pay  enough  money  to 
get  it,  right? 

A.    Yes,  we  can,  if  we  can  get  it. 


i\ 
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Q.     If  you  pay  enough,  you  can  get  it? 

A.     That's  a  question. 

Q.  All  right.  Let's  take  pictures  like  The  King 
And  I  or  Shane  or  any  of  these  other  pictures  that 
have  played  single  runs.  They  draw  from  this  large 
area. 

Mr.  Corinblit:  Your  Honor,  I  object  to  this 
question  for  the  very  simple  reason  that  we  are 
covering  a  period  in  this  case  roughly  of  1950  and 
1951.  If  your  Honor  will  examine  the  play-off  in 
evidence  on  this  point,  you  will  find  that  pictures 
went  in  and  out  like  a  machine.  During  this  period 
you  do  not  have  this  kind  of  exclusive  runs  ordi- 
narily, and  while  I  realize  we  have  expanded  the 
period  for  some  purposes,  it  does  not  represent  on 
this  fact  the  kind  of  a  question  that  is  material  here. 
I  will  object  on  that  ground. 

The  Court:  Mr.  Mitchell  has  a  wide  grin  on  his 
face. 

Mr.  Corinblit:    Yes. 

The  Court:  You  are  objecting  to  something  you 
have  [1632]  already  done.  You  have  expanded  this 
period. 

Mr.  Corinblit:    Yes,  sir,  I  have. 

The  Court:    For  certain  specific  reasons. 

Mr.  Corinblit:    That's  right. 

The  Court :  Here  is  another  reason.  Mr.  Mitchell 
has  a  reason  he  wants  to  expand  it. 

Mr.  Corinblit :  If  we  can  have  it  established  that 
this  long  run  policy  is  something  that  recently  oc- 
curred in  general 
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Mr.  Mitchell:  We  can't  have  it  established  be- 
cause it  is  contrary  to  the  fact. 

The  Court:    Objection  overruled. 

Go  ahead,  Mr.  Mitchell,  I  have  overruled  the  ob- 
jection. 

Q.  (By  Mr.  Mitchell)  :  Let's  go  to  your  time. 
Let's  talk  about  King  Solomon's  Mine.  That  played 
two  theatres,  didn't  it? 

A.  I  don't  remember,  but  I  v^ould  presume  it 
would.    It  was  a  big  picture. 

Q.     Loew's  State  and  Egyptian? 

A.     I  believe  it  did. 

Q.  Playing  those  two  theatres  and  not  playing 
any  place  else  day  and  date,  they  drew  patronage 
from  all  of  the  Los  Angeles  metropolitan  area, 
right  ? 

A.     They  would  draw  from  all  areas,  yes,  sir. 

The  Court:  Mr.  Mitchell,  you  are  just  overlook- 
ing the  classic  example.  I  don't  know  how  you 
have  overlooked  it.  Nobody  has  mentioned  Gone 
With  The  Wind  in  this  case. 

The  Witness:  That  is  too  new.  You  should 
take  The  Birth  of  a  IS'ation. 

The  Court :  The  fact  of  the  matter  is  Gone  With 
The  Wind  has  never  played  at  popular  prices,  has 
it? 

The  Witness:    Oh,  yes. 

The  Court:     To  this  day. 

The  Witness:    Oh,  yes. 

Mr.  Westbrook:    It  didn't  for  many  years,  youi 
Honor. 
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The  Witness:  We  played  it  in  Minneapolis  at 
popular  prices. 

Q.  (By  Mr.  Mitchell) :  You  will  admit  that  if 
theatres  downtown  and  on  Hollywood  Boulevard 
are  playing  exclusive  first  runs,  people  from  West- 
chester are  going  to  go  downtown,  some  people 
are  going  to  go  downtown  to  see  that  picture? 
A.    Very  few,  yes,  sir. 

Q.     Those  that  are  in  a  hurry  to  see  it  will  go 
downtown,   won't  they? 
A.     Yes,  sir,  or  Holljnvood. 

Q.     Or  Hollywood,  yes.     Perhaps  to  Hollywood. 
A.    Yes. 

Q.  Let's  take  the  first  subsequent  run,  which  is 
what  [1634]  we  call  the  7  day  run.  Sunset  Boule- 
vard was  a  picture  released  during  this  period.  Do 
you  remember   Sunset  Boulevard?  A.     I  do. 

Q.     That  was  a  picture  produced  by  Paramount. 
I      A.     It  was. 

Q.     And  it  starred  Gloria  Swanson  in  a  big  come- 
.  back  of  Miss  Swanson's?  A.     That's  right. 

I      Q.     And  it  was  itself,  I  guess  it  was  a  runner-up 
j  in  the  Academy  Awards,  wasn't  it,  and  it  received 
many  Academy  Awards  for  various  features  in  the 
\  picture? 

j      A.     It  did.    We  have  the  picture  up  in  our  Acad- 
^  emy  Award  Court. 

I      Q.     It  was  an  outstanding  picture,  wasn't  it? 
i      A.     It  was. 

Q.  If  Sunset  Boulevard  were  to  have  been  shown 
in  Inglewood  on  a  7  day  availability,  and  if  it  were 
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not  shown  day  and  date  in  Westchester,  some  people 

in  Westchester  would  not  wait  for  it  to  be  shown 

there,  but  would  go  to  Inglewood  to  see  it,  wouldn't 

they? 

A.  Yes,  if  they  wanted  to  see  the  picture,  yes, 
they  would. 

Q.  And  on  other  pictures  shown  in  Inglewood 
one  run  on  the  7  day  availability,  those  that  wanted 
to  see  that  picture  earlier  than  a  later  run  in  West- 
chester, those  people  in  Westchester  [1635]  would 
come  in  to  Inglew^ood  to  see  it,  wouldn't  they? 

A.  If  it  is  a  big  picture  early  run,  they  would 
draw  some  people  from  Westchester  to  go  to  Ingle- 
wood, yes. 

Q.  Whether  it  was  a  big  or  little  picture,  if 
there  were  people  in  Westchester  that  wanted  to 
see  the  picture  early,  they  would  come  to  Inglewood? 

A.  Yes,  if  they  wanted  to  see  the  picture.  If  it 
was  a  small  picture  and  they  wanted  to  see  it,  even 
if  it  was  a  small  picture,  earlier,  they  would  go  to 
Inglewood,  yes,  sir. 

Q.  You  think  a  theatre  on  a  7  day  availability 
in  Westchester  could  perhaps  get  a  gross  of  some 
four  to  six  thousand  dollars  on  a  7  day  run,  isn't 
that  right?  A.     Yes,  sir. 

Q.  And  on  the  other  hand,  on  a  21  day  run,  it 
could  only  gross  say  from  $1800  to  $2400? 

A.     And  even  less  than  that. 

Q.     And  even  less?  A.     That's  right. 

Q.     So  there  are  about  $2,000  to  $4,000  worth  of 
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admissions  in  Westchester  that  go  into  Inglewood  to 

see  an  earlier  rim,  isn't  that  right? 

A.     Impossible.    Impossible. 

Q.  I  ^Yant  to  show  j^ou  a  document  marked  Joint 
Distributors'  Exhiint  ^I-l  and  ask  if  you  recognize 
the  signature  of  your  son  Max  Schreiber  on  the 
verification  of  that  complaint.  [1636] 

A.    Yes.    That  is  my  oldest  son's  signature. 

Q.  Is  that  the  ])oy  that  was  helping  you  run 
this  theatre? 

A.  That's  right.  He  is  the  boy  right  behind 
you  on  your  right  side. 

Q.  You  commenced  a  lawsuit  against  the  labor 
union  known  as  the  International  Alliance  of  The- 
atrical Stage  Employees  and  Motion  Picture  Ma- 
chine Operators  of  the  United  States  and  Canada, 
commonly  known  as  the  lATSE,  didn't  you? 

A.  Commonly  known  as  the  Operators  Union, 
yes. 

Q.     The  international  is  known  as  the  lATSE  ? 

A.    Yes,  sir. 

Q.  One  of  the  locals  of  the  international  is  the 
union  to  which  all  motion  picture  operators  belong, 
right? 

A.     Not  all  of  them,  but  the  majority  of  them  do. 

Q.  I  didn't  know  there  were  any  that  didn't 
belong.     All  right. 

This  verification  by  your  son  says  that  the  facts 
stated  in  the  complaint  are  true. 

You  imderstand  what  a  verification  is? 

Mr.  Corinblit:    Your  Honor,  there  is  no  founda- 
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tion  laid  for  that.    We  don't  have  any  showing  with 

respect  to  relevancy. 

The  Court :    The  foundation  is  all  right,  but  what 

is  [1637] 
***** 

Mr.  Mitchell:  Since  counsel  won't  agree  with  me, 
I  want  to  establish  that  this  is  a  sworn  statement. 
Perhaps  I  can  read  enough  of  it  to  show  that  it  is 
a  sworn  complaint. 

The  Court:  It  is  a  verified  complaint  in  which 
the  party  verifying  it  states  the  information  con- 
tained therein  is  true.  The  complaint  was  filed 
by  the  corporation  and  the  party  who  verified  it,  I 
suppose,  was  an  officer  of  that  corporation. 

Mr.  Corinblit :  Yes,  that  is  correct.  We  will  stip- 
ulate to  those  facts.  [1640] 

Mr.  Mitchell:    He  is  the  vice  president. 

Mr.  Corinblit:     Yes. 

Mr.  Mitchell:  And  when  you  say  "verified,"  your 
Honor,  you  mean  it  is  sworn  to  before  a  notary 
public  ? 

The  Court :    Yes,  sworn  to  before  a  notary  public. 

Mr.  Mitchell:  Now,  I  am  going  to  read  para- 
graph 2  of  the  second  cause  of  action,  which  starts 
on  page  10,  and  ends  on  page  11 :  'I 

"Among  the  theatres  which  are  competitive  to  the 
Paradise  Theatre  in  the  exhibition  of  subsequent 
run  feature  motion  pictures  are: 

"Academy  Theatre,  3141  West  Manchester  Boule- 
vard, Inglewood,  California.     Approximately  1,200  ^ 
seats. 
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''The  Fifth  Avenue  Theatre,  2541  West  Man- 
chester Boulevard,  Inglewood,  California.  Approx- 
imately 1,000  seats. 

"United  Artists  Theatre,  148  North  Market 
Street,  Inglewood,  California,  approximately  1,000 
seats. 

"Fox  Inglewood,  La  Brea  Boulevard  at  Queen 
Street,  Inglewood,  California,  approximately  1,050 
seats. 

"Of  the  aforementioned  theatres,  the  Academy, 
Fifth  Avenue  and  Fox  are  operated  by  Fox  West 
Coast  Theatres  Corporation,  and  the  United  Artists 
is  operated  by  a  su])sidiary  of  United  Artists  Thea- 
tres Circuit,  Inc.  Prior  to  1950,  the  United  Artists 
Theatres  was  [1641]  operated  by  a  subsidiary  of 
Fox  West  Coast  Theatres  Corporation,  and  until 
the  death  of  Charles  P.  Skouras  in  1954,  the  presi- 
dent of  the  United  Artists  Theatres  Circuit,  Inc., 
George  Skouras  was  the  brother  of  the  president 
of  Fox  West  Coast  Theatres  Corporation,  Charles 
P.   Skouras." 

And  the  verification  reads,  "Max  Schreiber" 

Is  it  all  right  to  read  this? 

The  Court:    Yes. 

Mr.  Mitchell :  "Max  Schreiber  being  duly  sworn, 
deposes  and  says :  That  he  is  an  officer  of  the  Para- 
dise Theatre  Building  Corporation,  the  plaintiff  in 
the  mthin  and  above-entitled  action;  that  he  has 
read  the  within  and  foregoing  amended  complaint 
for  injunction  and  damages  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own 
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knowledge,    except    as   to   the   matters   which   are 
therein  stated  on  his  information  and  belief,  and 
as  to  those  matters  that  he  believes  it  to  be  true. 

"Affiant  is  authorized  to  make  this  verification 
for  plaintiff  on  behalf  of  said  corporation. 

"Subscribed  and  sworn  to  before  me  this  3rd  day 
of  June,  1955," 

and  that  is  signed  "Max  Schreiber — Subscribed  and 
sworn  to  before  me  this  3rd  day  of  June,  1955,  Joan 
Q.  Bove,  Notary  [1642]  Public  in  and  for  said 
County  and  State." 

Mr.  Corinblit:  Your  Honor,  if  Mr.  Mitchell  will 
offer  the  entire  complaint  in  evidence  I  will  have 
no  objection. 

The  Court :  Well,  I  only  ruled  upon  that  portion 
that  was  read.  When  the  time  comes  you  can  offer 
the  rest  of  it. 

Mr.  Corinblit :    All  right,  sir. 

The  Court:    May  I  ask  this  witness  a  question? 

Mr.  Mitchell:     Certainly. 

The  Court:  Do  you  have  an  opinion — do  you 
have  a  different  opinion  than  your  son  as  to  whether 
or  not  these  theatres  are  in  substantial  competition  ? 

The  Witness:  We  have  a  lot  of  differences  of 
opinions,  whether  the  theatres  are  in  substantial 
competition  or  other  matters  and  these  theatres — 
we  are  pretty  well  agreed  on  which  theatres  are  and 
which  are  not. 

The  Court:  Well,  now,  here  is  a  verification  of  a 
complaint  in  which  your  son  says,  as  a  representa- 
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tive  of  the  corporation,  that  they  are  in  substantial 

competition. 

Mr.  Corinblit :  Your  Honor,  you  did  not — that  is 
the  point.  The  words  are  "competitive."  Your 
Honor,  the  words  are  ''competitive."  There  is  no 
statement  with  respect  to  substantial  competition. 
Not  a  word.  Just  the  words  that  Mr.  Mitchell  read. 
That  is  why  I  objected  to  it,  because  I  didn't  feel 
it  was  material.  It  was  just  that  the  theatres  are 
comx:)etitive.  There  is  not  a  word  in  the  complaint 
j    as  to  substantially  in  competition — substantial  com- 

!    petition  or  the  statement 

'        The  Court:     All  right.     You  can  argue  that  to 

the  jury. 
i  Mr.  Corinblit:  There  is  no  quarrel  between  us 
I  on  the  question.  You  may  have  competition  be- 
tween theatres,  but  the  issue  is  substantial  competi- 
tion. There  is  no  quarrel  on  either  side  with  that 
point. 

Mr.  Mitchell:  I  would  say  there  is  considerable 
fjuarrel  if  they  are  in  competition.  If  they  are  in 
r-ompetition,  they  are  in  competition  and  were  at 

tliat  time  in  1955.    The  La  Tijera  closed 

The  Witness:    In  1955. 

Mr.  Mitchell:    Yes,  the  La  Tijera  was  closed. 
The  Witness:    They  were  closed,  yes,  sir.  [1644] 
Q.     (T3y  Mr.  Mitchell) :    All  right.    Now,  do  you 
recall  that  your  company  requested  clearance  over 
the  La  Tijera  Theatre.     Do  you  recall  that? 

A.  I  recall  in  seeing  some  of  the  letters  that 
Marco  Wolff  sent  in  that  he  called  for  clearance  on 
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the  La  Tijera  Theatre  on  a  few  pictures,  maybe 
three,  maybe  six,  maybe  ten.  I  don't  remember,  but 
there  were  some  letters  that  Marco  Wolff  put  in 
with  clearance  because  the  film  companies  asked 
him  to  make  his  offer  or  bid  with  clearance  on  the 
La  Tijera  Theatre. 

Q.  You  were  there  and  heard  the  film  companies 
say  that,  were  you?  A.     I  was  not  there. 

Q.  You  really  don't  know  about  that,  do  you, 
Mr.  Schreiber? 

A.     I  know  what  Mr.  Marco  Wolff  told  me. 

Q.     All  you  know  is  what  Marco  Wolff  told  you? 

A.  Yes.  He  was  our  agent.  Yes,  I  asked  him 
why  he  inserted  that  and  Mr.  Marco  Wolff  told  me 
he  was  asked  to  put  it  in  his  bid  that  way. 

Q.  All  right.  Now,  you  are  accustomed  to  doing 
the  things  which  these  film  companies  ask  you  to 
do,  is  that  right? 

A.  Oh,  sometimes  you  have  got  to  jump  through 
their  fingers  like  that,  if  you  want  their  pictures. 

Q.  Well,  in  these  instances  you  were  bidding 
for  the  picture,  were  you  not? 

A.     Marco  Wolff? 

Q.  Yes,  Marco  Wolff,  your  comx^any  through 
Marco  Wolff  was  bidding  for  the  pictures? 

A.  He  was  bidding  on  some  of  the  pictures,  yes, 
sir,  because  that  was  the  only  way  he  could  get  it 
or  he  was  making  offers. 

Q.  When  you  made  a  bid  you,  in  these  in- 
stances, in  claiming  clearance  over  the  La  Tijera, 
you  were — that  is  a  statement,  isn't  it,  or  a  repre- 
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sentation  that  the  La  Tijera  is  in  substantial  compe- 
tition with  your  theatre? 

A.  On  those  particular  pictures,  if  Mr.  Wolff 
put  in  there  clearance,  yes,  sir. 

Q.  All  right.  The  Paradise  Theatre  Company 
acting  through  Mr.  Wolff  claimed  clearance  over 
the  La  Tijera,  on  Paramount  picture  called  Fancy 
Pants  on  October  17,  1950.     Right? 

A.  On  that  picture  he  did  ask  for  clearance  on 
the  La  Tijera,  yes,  sir. 

Q.  And  also  on  October  24,  1950,  on  the  Para- 
mount picture  Union  Station  Mr.  Wolff  asked  for 
clearance  over  the  La  Tijera  Theatre,  didn't  he? 

A.     In  his  letter  he  did. 

Q.  And  on  the  Paramount  picture  Tripoli  under 
date  of  [1646]  December  3,  1950,  he  asked  for  clear- 
ance over  the  La  Tijera  Theatre,  is  that  right? 

A.     No.     My  son  asked  for  clearance. 

Q.     I  am  sorry.    Your  son  asked  for  clearance? 

A.     He  did. 

The  Court:  May  we  have  a  stipulation  as  to  the 
distance  between  the  Paradise  Theatre  and  the  La 
Tijera  Theatre.  You  put  it  on  the  board  this  morn- 
ing when  you  put  the  distances  on  the  board,  but 
I  don't  think  you  put  that  distance  on  the  board. 

Mr.  Westbrook:  I  believe  2.1  miles  acccording 
to  the  stipulation. 

Mr.  Corinblit :    We  will  stipulate  to  that. 

The  Court:    Two  decimal  what? 

Mr.  Corinblit:    2.1. 

Q.     (By  Mr.  Mitchell)  :    All  right.    And  on  De- 
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cember  3,  1950,  your  son  on  the  Paramount  picture 
Copper  Canyon  asked  clearance  over  the  La  Tijera 
Theatre,  is  that  right?  A.    Yes,  sir. 

Q.  And  on  the  Warner  Bros,  picture  The  Break- 
ing Point,  Marco  Wolff  on  behalf  of  your  company 
asked  clearance  over  the  La  Tijera,  isn't  that  cor- 
rect? 

A.  Yes,  sir.  And  he  Xed  out  all  of  the  other 
theatres  in  Inglewood. 

Q.  That  is  right.  That  was  on — I  think  the 
date  is  [1647]  up  in  the  left-hand  corner  there.  It 
was  on  September  5,  right? 

A.     That  is  correct. 

Mr.  Corinblit:  With  respect  to  this  document, 
will  you  stipulate  that  Warners  sent  out  those  let- 
ters with  all  of  the  theatres  named? 

Mr.  Mitchell :  They  sent  out  the  letter  that  reads 
like  this: 

"The  maximum  clearance  to  be  granted  on  this 
run  shall  be  7  days  following  Los  Angeles  first  run 
closing  clear  of  Fox  and  United  Artists-Inglewood, 
La  Tijera,  Imperial,  Southside,  Los  Angeles,"  and 
on  this  particular  document  that  I  just  asked  the 
witness  about,  the  names  of  all  of  those  theatres, 
except  La  Tijera,  are  crossed  out. 

Mr.  Corinblit:    May  I  look  at  it? 

Mr.  Mitchell:  Is  that  a  fact  you  want  me  to 
agree  to? 

Mr.  Corinblit:  I  don't  think  you  mentioned  the 
Academy  at  the  end  of  the  line.    You  will  find  the 
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Academy  \vhere  it  is  Xed  out.    Are  you  looking  at 

the  Breaking  Point  7  days'? 

Mr.  Westbrook :  I  believe  the  clearance  reference 
to  the  two  companies,  United  Artists  Theatres  Cir- 
cuit and  Fox  Theatres  Avould  cover  all  their  thea- 
tres. [1648] 

Mr.  Corinblit :    All  right.    That  is  the  stipulation. 

Mr.   Mitchell:     That  is   correct,   yes. 

The  Court:    May  I  ask  a  question? 

Mr.   Mitchell:     Yes. 

The  Court:  The  jury  is  going  to  have  to  draw 
inferences  from  some  of  this  testimony.  The  facts 
are  presented  to  the  jury  and  the  jury  is  going  to 
draw  an  inference. 

They  may  draw  the  same  inference  as  the  court 
draws  or  they  may  draw  the  same  inference  as 
counsel  draws,  or  they  may  disagree.  [1649] 

Now,  is  it  proper  to  say  that  in  this  x^articular  in- 
stance where  Paradise  asks  for  clearance  over  the 
J^a  Tijera  Theatre  and  crossed  out  all  the  other 
theatres,  that  in  this  particular  instance  Paradise 
is  saying,  ''We  are  in  competition  or  substantial 
competition  with  La  Tijera  and  we  are  not  in  sub- 
stantial competition  with  the  other  theatres?" 

Is  that  a  fair  inference  ? 

Mr.  Corinblit:    I  don't  believe  so. 

The  Court:    Why  not? 

Mr.  Corinblit:  For  this  reason,  your  Honor.  I 
might  ask— because  you  have— you  could  ask  the 
other  question,  "When  did  the  distributors  license 
pictures  day  and  date  between  the  La  Tijera  and 
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the  United  Artists  Theatre" — you  could  ask  the 
other  question,  "Did  the  distributors  license  day 
and  date  between  the  La  Tijera  and  United  Artists 
Theatre  ?" 

Mr.  Mitchell  stipulated  that  happened  on  occa- 
sion and  they  are  only — how  far  apart  are  they?  A 
niile  or  two  miles  or  something  like  that. 

Mr.  Westbrook:     Just  slightly  under  two  miles. 

Mr.  Corinblit:  You  could  ask  the  question, 
"Were  the  distributors  saying  there  is  no  substan- 
tial competition  between  Ingiewood  and  La  Tijera?" 
If  you  ask  one  of  the  mtnesses  on  the  stand  they 
mil — one  of  the  distributor  ^Yitnesses,  they  will  say 
there  was  substantial  competition.  It  didn't  make 
any  difference.  They  would  license  these  [1650] 
theatres  day  and  date  without  regard  to  substantial 
competition.  As  far  as  they  were  concerned,  when 
it  came  to  licensing  other  theatres,  they  would  li- 
cense them  whether  they  were  in  substantial  compe- 
tition or  not. 

The  Court:  But,  as  I  understand,  and  I  haven't 
looked  at  the  exhil)it,  but  as  I  understand  this  re- 
quest was  presented  to  Paradise  and  Paradise  X-ed 
out  the  other  theatres. 

The  Court:    Only  left  in  the  La  Tijera. 

Mr.  Corinblit :    That  is  correct. 

The  Court:    Then  is  it  fair  to  say  that  a  proper    !l| 
inference  is  that  in  this  particular  instance  the  only 
substantial  competition  was  between  Paradise  and 
La  Tijera?  [1651] 

Mr.  Corinblit:    No,  sir.    I  think  all  you  can  say 
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from  it  is  in  this  particular  instance  the  Paradise 
did  not  ask  for  clearance  over  the  other  theatres, 
but  did  ask  for  clearance  over  the  La  Tijera. 

The  Court :  Mr.  Mitchell,  we  ought  to  have  your 
impression  al^out  the  inference  to  be  drawn. 

I  might  say  to  the  jury  that  you  don't  have  to 
follow  either  one  of  these  attorneys.  You  come  to 
your  own  conclusion.  You  draw  your  own  infer- 
ence. 

What  inference  do  you  think  should  be  drawn, 
Mr.  Mitchell? 

Mr.  Mitchell:  I  infer  from  it  that  Mr.  Wolff  is 
saying  he  is  in  substantial  competition  with  the 
La  Tijera  and  he  isn't  saying  whether  or  not  he  is 
in  substantial  competition  with  the  others,  but  he 
is  saying  lie  doesn  't  mind  if  they  play  day  and  date. 
He  doesn't  want  any  clearance. 

The  Court:  All  right.  If  that  is  your  interpre- 
tation, all  right,  but  this  is  something  for  the  jury 
to  determine. 

Q.  (By  Mr.  Mitchell) :  Now,  on  September  22, 
1950,  on  a  Warner  Bros,  picture,  Mr.  Wolff  asked 
clearance  over  all  of  the  Inglewood  theatres,  that  is, 
over  the  United  Artists  and  the  Fox  theatres, 
meaning  all  of  the  Fox  theatres,  we  have  agreed 
upon,  in  Inglewood,  that  is  the  Fifth  Avenue,  the 
Academy  and  the  theatre  called  the  Fox,  and  over 
the  La  Tijera,  [1652]  Imperial,  and  Southside  in 
Los  Angeles,  isn't  that  right? 

Mr.  Corinblit:     Before  you  answer,  Mr.  Schrei- 
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ber,  I  haven't  seen  this  document,  that  is,  I  haven't 

seen  it  right  now. 

Mr.  Westbrook:  You  have  looked  at  it,  counsel. 
You  haven't  seen  it  right  now.  (Handing  document 
to  Mr.  Corinblit.) 

Mr.  Corinblit:  All  right.  Now  you  can  answer 
the  question. 

The  Witness:  Clearance  in  this  contract,  Three 
Secrets,  calls  for  clearance 

Mr.  Corinblit:  Just  a  minute.  May  I  take  a 
look  at  that  once  more,  please? 

The  Witness:    Yes. 

Mr.  Corinblit:  Do  you  have  the  original  of  this, 
counsel  ? 

Mr.  Westbrook:  We  may  very  well,  but  you  can 
see  Mr.  Wolff's  signature  through  the  carbon. 

Mr.  Corinblit:  I  can  see  the  signatures  to  the 
carbon,  but  there  is  a  quarrel  about  whether  there 
was  any  X'ing  out  that  has  come  through.  There 
is  some  question  about  X'ing  out  here. 

The  Witness:  This  is  not  an  approved  contract. 
This  is  only  an  application. 

Q.  (By  Mr.  Mitchell) :  That's  right.  On  this 
application  he  asked  clearance  over  the  Fox  Thea- 
tres in  Inglewood,  the  United  Artists  Theatre,  the 
La  Tijera,  Imperial,  and  Southside  in  Los  Angeles, 
isn't  that  right '? 

A.  No.  Mr.  Wolff  didn't  ask  for  clearance  over 
the  theatres  you  have  just  mentioned. 

Mr.  Mitchell:  I  will  offer  the  document  in  evi- 
dence. 
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The  Witness:     This  is  application. 

Mr.  Corinblit:  Your  Honor,  we  will  have,  one 
of  these  days,  Mr.  Wolff  to  explain  this. 

The  Court:  It  may  be  received  in  evidence. 
What  is  the  designation? 

Mr,  Mitchell:  The  designation  is  "Competitive 
Bid  Application."  Actually,  the  date  it  is  exe- 
cuted is  September  29,   1950. 

The  Court:  Has  it  been  marked  for  identifica- 
tion ? 

Mr.  Westbrook:  It  has  been  marked  Plaintiff's 
Exhibit  10-J. 

The  Clerk:  It  is  already  in  evidence,  your 
Honor.   [1654] 

The  Court:    Already  in  evidence.    All  right. 


*  *  *  *  * 


Mr.  Mitchell:  Yesterday,  we  had  introduced 
Defendants'  Exhibit  10-J.  I  guess  it  is  Plaintiff's 
10-J,  which  is  the  bid  made  by  Marco  Wolff  on 
September  29,  1950,  to  Warner  Bros,  for  Three 
Secrets  and  there  was  some  question  raised  about 
the  original. 

We  have  here  a  photostatic  copy  of  the  original, 
which  is  the  same  as  Plaintiff's  Exhibit  10-J,  ex- 
cept that  it  bears  on  it  the  stamp  "Rejected,"  which 
we  will  offer  in  evidence.  [1660]  Perhaps  it  can 
be  made  a  part  of  Exhibit  10-J  or  possibly  we  can 
have  a  stipulation,  but,  at  any  rate,  we  are  produc- 
ing the  original. 

Mr.  Corinblit:     I  think  it  should  be  a  separate 

exhibit. 
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The  Court:    In  evidence. 
The  Clerk:    Warner's  Exhibit  H-2. 

(The  document  referred  to  was  received  in 

evidence  and  marked  as  Warner's  Exhibit  H-2.) 

***** 

Mr.  Corinblit:  Counsel,  in  order  to  make  it  clear 
I  take  it  it  is  our  stipulation  that  this  document 
was  sent  to  Mr.  AVolff  with  those  entries  on  it  and 
was  returned  to  the  Warner  files  and  nothing  was 
stricken  out.  That  is  what  we  are  talking  about 
here,  is  that  correct?  [1661] 

Mr.  Mitchell:  That  is  what  he  did,  yes.  He 
sent  it  in  with  nothing  stricken  out. 

Mr.  Corinblit:    All  right. 

Q.  (By  Mr.  Mitchell)  :  Now,  on  the  Warner 
picture  Rocky  Mountain  under  date  of  October  5, 
1950,  Mr.  Wolff  struck  out  all  of  the  clearance  re- 
quests, except  La  Tijera,  leaving  a  request  of 
Paradise  for  clearance  over  the  La  Tijera  on  the 
seven-day  availability. 

A.  That  is  correct,  but  all  the  other  theatres,  I 
believe  you  mentioned,  were  X'ed  out. 

Q.  That  is  right,  requesting  clearance  over  the 
La  Tijera.  A.     That  is  correct. 

Q.  Which  is  a  theatre  you  thought  was  not  in 
substantial  competition  with  the  Paradise. 

A.     That  is  still  my  opinion. 

Q.    Right?  A.    Yes. 

Q.  Now,  on  the  Warner  picture  Glass  Menagerie 
on  October  19,  1950,  Mr.  Wolff  for  the  Paradise 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1295 

(Testimony  of  Alex  Schreiber.) 

Theatre  claimed  clearance  over  the  La  Tijera  on 

the  seven-day  availability,  right? 

A.     That  is  correct.    The  rest  are  all  X'ed  out. 

Mr.  Corinblit:  I  think  we  should  have  these  ex- 
hil^its  [1662]  in  evidence,  counsel.  Are  you  offer- 
ing them  in  e^'idence? 

Mr.  Mitchell:  I  wasn't,  but  I  am  perfectly  will- 
ing that  they  be  in  evidence.  When  I  get  through  I 
will  be  glad  to  put  them  all  in. 

I  thought  you  didn't  want  to  stipulate  to  them 
going  in,  but  I  will  do  it  your  way. 

Mr.  Corinblit:  I  haven't  had  any  trouble  in  stip- 
ulating to  that. 

Mr.  Mitchell:  When  I  get  through  I  will  offer 
the  whole  bunch. 

Q.  (By  Mr.  Mitchell) :  The  Warner  picture 
Break  Through  on  November  1,  1950,  Mr.  Wolff  on 
behalf  of  the  Paradise  claimed  clearance  over  the 
La  Tijera. 

A.  Yes.  The  rest  of  the  theatres  are  all  X'ed 
out.   [1663] 

Q.  On  the  Universal  picture  Desert  Hawk,  on 
August  18,  1950,  Mr.  Wolff  claimed  clearance  over 
the  La  Tijera,  right? 

A.  On  that  picture,  Mr.  Mitchell,  Marco  Wolff's 
letter  asks  for  just  playing  time  ahead  of  the 
Loyola  and  La  Tijera  Theatres  only. 

Q.  We  have  used  this  word  clearance  rather 
loosfly  here,  Mr.  Schreiber.  You  understand  that 
clearance  is  an  agreement  between  the  prior  exhibi- 
tor and  the  distributor  that  the  distributor  will  have 
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an  elapse  of  time  before  the  next  exhibitor  can 

show  it.     Do  you  understand  that? 

A.     Xot  exactly  the  way  you  explained  it. 

Q.  I  see.  You  understand  a  prior  availability 
is  a  situation  where  the  arrangement  is  that  the 
prior  exhibitor  shall  play  the  picture  and  it  shall 
not  become  available  until  the  next  availability,  the 
next  run,  without  necessarily  any  elapse  of  time; 
understand  that? 

A.  Well,  I  am  trying  to  miderstand  it.  The  way 
you  are  explaining  it,  if  you  don't  mind,  could  I  ex- 
plain it  my  way? 

Q.  No.  I  would  like  to  ask  the  questions  instead 
of  you  trying  to  argue  with  me. 

A.     All  right. 

Q.     If  you  don't  mind. 

A.  Then  I  will  tell  you  I  don't  understand  it 
the  way  you  asked  me. 

Q.     All  right.  [1664] 

A.     Would  you  ask  it  a  little  different? 

Q.  All  right.  We  are  talking  about  the  Paradise 
and  the  La  Tijera.  If  the  Paradise  gets  a  picture 
on  a  7  day  run  and  wants  a  ]3riority  of  run  over 
the  La  Tijera,  that  means  that  the  La  Tijera  shall 
not  play  the  picture  during  the  7  day  run,  but  may 
play  the  picture  on  a  14  day  run  ?  A.     Yes. 

Q.  That's  right,  isn't  it,  that  is  priority  of  avail- 
ability ? 

A.  That  is  v/liat  we  call  in  our  business  a  7  day 
— no,  that  is  the  following  day.  That  is  no  clear- 
ance. 
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Q.     That  is  no  clearance? 

A.  Xo  clearance.  That  is  just  playing  time 
clearance  only. 

Q.  That  is  inlaying  priority  of  availability,  isn't 
it? 

A.  That's  right,  but  there  is  clearance  where 
there  is  a  7  day  clearance  after  the  last  playing 
day  of  the  prior  theatre  that  is  running  the  picture, 
and  there  is  also  a  14  day  and  a  21  day  and  there 
is  a  six  months. 

Q.  I  am  sure  there  is  no  disagreement  between 
you  and  me.  A.     Fine. 

Q.  We  will  try  to  talk  the  same  language  on 
this.  A.     Fine. 

Q.  I  want  to  be  sure  you  understand  what  I  am 
saying.  [1665]  So  that  if  the  Paradise  wins  a  bid 
on  a  7  day  availalDility  and  the  distributor  is  selling 
a  ]4  day  availability,  then  the  Paradise  will  prob- 
ably play  the  picture  7  days,  and  if  the  La  Tijera 
])uys  a  14  day  availa1:)ility  immediately  following  7 
days,  without  any  elapse  of  time,  to-wit,  14  days 
after  the  close  downtown  Los  Angeles,  he  will  start 
playing? 

A.     That's  right,  but  there  will  be  no  clearance. 

Q.     No  clearance. 

A.    Except  playing  time  clearance  only. 

Q.  Well,  there  would  be  no — let's  leave  the  word 
clearance  out  of  the  matter.  There  would  be  no 
(lapse  of  time  between  the  close  of  the  Paradise 
]'un  and  the  start  of  the  La  Tijera  run? 

Mr.  Corinblit:    Just  a  minute. 
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Mr.  Mitchell:  Let  the  witness  answer  without 
telling  him  how  to  answer. 

The  Witness:  He  doesn't  have  to  tell  me  how 
to  answer.     I  know  the  answer. 

Mr.  Corinblit:  It  is  self-evident  if  one  closes 
on  the  7  and  one  opens  on  the  14,  there  is  no  elapse 
of  time. 

Mr.  Mitchell:  All  right.  Now  he  has  told  you, 
Mr.  Schreiber. 

The  Witness :  I  stated  that  there  is  playing  time 
clearance  only,  but  there  was  no  clearance  time 
between. 

Mr.  Mitchell:  Don't  try  to  follow  Mr.  Corinblit. 
You  just  answer  my  questions.  [1666] 

Mr.  Corinblit:    Now,  Mr.  Mitchell. 

Q.  (By  Mr.  Mitchell)  :  Let's  start  again.  Let's 
suppose  the  distributor  is  licensing  a  7  day  avail- 
ability and  a  14  day  availability  in  the  Inglewood- 
Westchester  area.  A.     Or  any  area. 

Q.  Or  any  area  for  that  matter,  yes.  Nothing 
particularly  is  implied  there.  But  just  to  visualize 
it,  we  will  talk  about  that  area.  A.     Fine. 

Q.  That  means  that  the  7  day  availability  starts 
7  days  after  close  of  downtown  Los  Angeles  or  Hol- 
lywood, or  7  days  after  close  of  first  run. 

A.    That's  what  it  means. 

Q.     That's  what  it  means? 

A.     But  it  wasn't  used  all  the  time. 

Q.  But  we  are  talking  about  what  it  means. 
Let's  not  try  to  get  confused.  The  14  days  means 
14  days  after  close  of  first  run? 
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A.     That  is  correct. 

Q.  All  right.  If  the  7  day  run  goes  to  the  Para- 
dise and  you  play  it  for  7  days,  and  then  the  La 
Tijera  has  bought  the  14  day  run,  it  can  on  the 
8th  day  start  playing  the  14  day  run. 

A.     That  is  correct. 

Q.  And  there  is  no  elapse  of  time  between  the 
two.  [1667]  A.     That  is  correct. 

Q.  And  you  call  that  priority  of  availability, 
don't  you? 

A.  You  call  it  7  day  availability  and  a  14  day 
availability.  If  you  want  to  use  any  other  words, 
it's  all  right  with  me,  Mr.  Mitchell. 

Q.  You  have  heard  the  expression  that  under 
that  situation  the  Paradise  would  have  priority  of 
availability? 

A.  Yes,  if  they  bought  the  picture  on  7  day 
availability. 

Q.  All  right.  So  far  so  good.  Now,  let's  sup- 
pose that  the  distributor  is  licensing  a  7  day  run 
in  the  Inglewood- Westchester  area  and  then  isn't 
licensing  any  14  day  run,  but  is  licensing  21  day 
run.  Let's  suppose  the  Paradise  buys  the  7  day 
run,  and  that  the  distributor  says  to  the  Paradise, 
either  in  writing  or  by  some  oral  arrangement, 
"We  will  not  allow  any  other  theatre  in  the  Ingle- 
wood-Westchester  area  to  play  this  picture  until 
7  days  after  close  of  the  Paradise,"  that  would  be 
clearance,  wouldn't  it? 

A.     That  would  be  7  day  clearance,  that's  right. 
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Q.  All  right.  So  clearance  is  the  elapse  of  time 
by  agreement?  A.     That's  right. 

Q.  All  right.  I  am  sure  we  understand  each 
other. 

A.     AYould  you  want  to — all  right,  go  ahead. 

Q.     Thank  you. 

Mr.  Corin]:»lit:  Do  you  want  to  hear  the  full 
story  from  the  witness? 

The  Witness:  Yes.  I  want  to  make  sure  we 
understand  one  another,  the  purpose  of  that  7  days 
in  there,  Mr.  Mitchell. 

Q.  (By  Mr.  Mitchell) :  All  right.  On  Desert 
Hawk,  the  Universal  picture  Desert  Hawk,  what 
Marco  Wolff  asked  for  there  was  prior  of  avail- 
ability,  wasn't  it?  A.    Yes. 

Q.    All  right.    Over  the  La  Tijera  Theatre. 

A.     And  the  Loyola. 

Q.     All  right,  and  the  Loyola. 

A.  And,  Mr.  Mitchell,  may  I  make  a  comment, 
that  the  Desert 

Q.  I  think  you  have  answered  the  question  now. 
I  am  sure  you  have  a  lot  of  things  you  would  want 
to  say  to  me,  and  we  can  do  that  another  time.  You 
just  answer  my  questions  now  and  we  will  get 
through  this  case  some  time  this  summer. 

Mr.  Corinblit:  Mr.  Mitchell  wasn't  so  anxious 
when  his  witnesses  were  on  the  stand  to  stop  them 
from  making  a  full  explanation. 

The  Court:  No  argument  now.  I  am  inclined 
to  be  sympathetic  with  Mr.  Mitchell.  I  would  like 
to  get  through  this  case  pretty  soon.  [1669] 
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Q.  (By  Mr.  Mitchell)  :  On  the  Universal  pic- 
ture Shakedo^^^l,  on  September  26,  1950,  Mr.  Wolff 
on  behalf  of  the  Paradise  requested  clearance  over 
the  La  Tijera?  A.     That  is  correct. 

Q.     On  a  7  day  run.  A.     That's  right. 

Q.  On  the  Universal  picture  Woman  On  The 
Run,  on  the  7  day  run,  under  date  of  October  30, 
1950,  ]\Ir.  Wolff  asked  clearance  over  the  La  Tijera, 
correct  ?  A.     Only. 

Q.  Only.  When  I  don't  mention  somebody  else, 
I  mean  only.  A.     Okay.  [1670] 

Q.  On  the  Universal  picture  Woman  On  The 
Run  under  date  of  November  7,  1950 

Mr.  Westbrook:    Deported. 

]Mr.  Mitchell:  I  am  sorry.  This  is  Woman  On 
The  Run. 

Q.  I  am  speaking  of  on  November  7,  1950 — ^that 
is  a  14-day  availability  picture.    I  am  sorry. 

Universal  was  oifering  in  the  Inglewood- West- 
chester area  both  a  7-day  availability  or  really  from 
time  to  time  two  7-day  availabilities  and  one  or 
more  14-day  availability,  isn't  that  right*? 

A.     I  believe  they  were  offering  that. 

Q.     Then  also  a  21-day  availability? 

A.     I  believe  that  is  correct,  Mr.  Mitchell. 

Q.     And  that  same  thing  was  true  of  Paramount. 
Paramount   was   offering   two   7-day   availabilities 
and  two  14-day  availabilities? 
1      A.     That  is  correct. 

Q.  And  no  restricted  number  of  21-day  avail- 
ability? A.     (No  answer.) 
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Q.     Or  do  you  remember'? 

A.  I  think  they — I  think  they  only  had  one  21- 
day  availability.     I  am  not  positive. 

Q.  All  right.  And  in  respect  to  Warner  Bros., 
they  were  offering  either  one,  two,  three  and  even 
one  four  7-day  availabilities  and  were  also  offering 
14-day  availability?  [1671] 

A.  They  started  out  with  one  but  over  a  period 
of  maybe  a  year's  time  or  eight  months'  time  they 
started  off  with  three  prints  after  six  or  eight 
months,  after  our  theatre  opened,  and  I  think  there 
was  one  picture  they  gave  four  7-day  runs. 

Q.    And  then  they  also  offered  14-day  runs? 

A.     Oh,  yes. 

Q.  Now,  on  the  picture  Deported  on  a  7-day  run, 
the  Universal  picture,  under  date  of  November  7, 
1950,  Mr.  Wolff  on  behalf  of  the  La  Tijera  claimed, 
on  behalf  of  the  Paradise,  claimed  clearance  over 
the  La  Tijera,  is  that  right? 

A.     That  is  correct. 

Q.  On  the  Universal  picture  Kansas  Raiders  on 
a  7-day  availability  under  date  of  November  15, 
1950,  Mr.  Wolff  claimed  clearance  over  the  La 
Tijera,  correct?  A.     That  is  correct. 

Q.  On  the  Loew's  or  Metro-Gold wyn-Mayer  pic- 
ture The  Next  Voice  You  Hear,  on  a  7-day  avail- 
ability, Mr.  Wolff  claimed  clearance  over  the  La 
Tijera.  Correct? 

A.  That  is  correct,  but  he  has  another  statement 
in  there  which  would  practically  mean  the  same 
thing.  ^ 
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Q.  Well,  that  is  correct,  isn't  it?  There  isn't  any 
qualification  to  that?  A.     That  is  correct. 

Q.    That  is  a  bid  on  a  Metro  picture? 

A.     That  is  correct. 

Q.  On  the  Metro  picture  King  Solomon's  Mines 
under  date  of  November  7,  1950,  Mr.  Wolff  on  be- 
half of  Paradise  Theatre  claimed  clearance  over  the 
La  Tijera.  Right? 

A.  I  am  reading  the  letter,  Mr.  Mitchell.  That  is 
correct. 

Q.  Where  he  uses  the  word  "clearance"  in  these 
bids,  Mr.  Schreiber,  without  specifying  any  number 
of  days,  doesn't  that  word  "clearance"  as  used  there 
mean  to  play  immediately  following  the  La  Tijera — 
the  La  Tijera  is  to  be  permitted  to  play  immediately 
following  the  Paradise  if  you  won  the  bid  ? 

A.  Yes.  This  interpretation  would  be  that  the 
La  Tijera  could  play  the  very  next  day. 

Q.  What  we  are  talking  about — what  we  were 
talking  about  a  moment  ago  is  priority  of  avail- 
ability? A.     That  is  right. 

Q.  On  the  Metro  picture  The  Miniver  Story 
under  date  of  October  30,  1950,  Mr.  Wolff  on  behalf 
of  the  Paradise  claimed  clearance  over  the  La  Ti- 
jera? A.     That  is  correct. 

Q.  On  the  RKO  picture  Treasure  Island,  under 
date  of  August  18,  1950,  Mr.  Wolff  claimed  the 
right  to  play  ahead  of  the  La  Tijera,  correct? 

A.    And  Loyola,  and  that  particular  picture  was 
on  a  14-day  availability. 
'  Q.    You  are  correct. 
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Mr.  Mitchell:  In  the  introduction  of  these,  so  as 
to  avoid  any  confusion  that  I  have  now  caused  here 
by  talking  about  a  14-day  availability,  we  will  leave 
that  one  out  unless  you  want  it  in  particularly. 

Mr.  Corinblit :    No,  you  can  leave  it  out. 

Mr.  Mitchell:  Q.  The  RKO  picture  Edge  of 
Doom  on  a  7-day  availability,  Mr.  Wolff  on  behalf 
of  the  Paradise  claimed  clearance  over  the  La 
Tijera?  A.     That  is  correct. 

Q.  On  the  Columbia  picture  The  Last  of  the 
Buccaneers  and  Between  Midnight  and  Dawn,  un- 
der date  of  November  10,  1950,  Mr.  Wolff  on  behalf 
of  the  Paradise  claimed  clearance  over  the  La 
Tijera.  Correct?  A.     That  is  correct. 

Q.  On  the  Columbia  picture  Between  Midnight 
and  Dawn  on  the  7-day  availability  under  date  of 
November  6,  1950,  Mr.  Wolff  acting  on  behalf  of 
the  Paradise  Theatre  claimed  clearance  over  the 
La  Tijera.  Correct?  A.     That  is  correct. 

Q.  On  the  Columbia  picture  Harriett  Craig,  on 
the  7-day  availability  under  date  of  December  3, 
1950,  your  son  on  behalf  of  the  Paradise  Theatre 
claimed  clearance  over  [1674]  the  La  Tijera.  Cor- 
rect? A.     That  is  correct. 

Mr.  Mitchell:  Now,  counsel  has  requested  that 
these  be  offered  in  evidence. 

Mr.  Corinblit:  We  will  be  glad  to  have  them  go 
in  as  plaintiff's  exhibits. 

Mr.  Mitchell :  I  think  most  of  them,  if  not  all  of 
them,  are  marked  Plaintiff's  exhibits,  so  we  can  put 
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them  in  with  the  identification  numbers,  if  that  is 

satisfactory. 

Mr.  Corinblit:  We  can  put  them  in  as  they  are 
marked  as  plaintiff's  exhibits,  because  I  was  going 
to  offer  them  all  before  I  conclude. 
Mr.  Mitchell :  I  will  do  that  then. 
Mr.  Westbrook:  Plaintiff's  Exhibit  2-E.  Plain- 
tiff's Exhibit  2-F.  Paramount's  Exhibit  I-l.  Para- 
mount's  Exhibit  1-2.  Joint  Distributors  Exhibit 
P-18.  Plaintiff's  Exhibits  26-0;  26-P;  22-B.  Exhibit 
6-Z.  7-C.  6-X.  15-A.  14- V.  14-R.  14-N.  14-J.  10-P. 
10-N  and  10-L. 

The  Court:  They  may  be  received  in  evidence. 
Show  them  in. 

^Ir.  Westbrook:  There  is  also  another  one  that 
is  not  in  evidence  yet,  and  that  is  Warner's  Exhibit 
H-1. 

The  Court :    It  may  be  received.  [1675] 

(The  exhibits  heretofore  marked  Plaintiffs' 
Exhibit  2-E,  2-F;  Paramount's  Exhibits  I-l 
and  1-2;  Joint  Distributors  Exhibit  P-18; 
Plaintiff's  Exhibits  26-0;  26-P,  22-B,  6-Z,  7-C, 
6-X,  15-A,  14- V,  14-R,  14-N,  14-J,  10-P,  10-N, 
10-L  and  Warner's  Exhibit  H-1,  were  received 
in  evidence.) 
Mr.  Mitchell:  I  offer  those  documents  in  evi- 
dence. 

The  Court :    They  have  been  received. 
Q.     (By   Mr.   Mitchell:     Mr.    Schreiber,   I   will 
show  you  here  a  list  of  theatres  with  the  heading, 
"Theatres  in  Territory  of  Paradise,"  and  ask  you 
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if  you  have  seen  that  before?  (Handing  document 

to  the  witness.) 

A.    Yes,  I  have  seen  this  before. 

Q.     Will  you  tell  the  jury  what  it  is? 

A.  I  will  be  glad  to.  It  is  a  list  of  theatres  in  the 
territory  of  Paradise.  It  lists  the  theatres,  the  seat- 
ing capacity,  the  run  that  they  were  playing  of  the 
pictures  and  who  the  operators  or  the  owners  of  the 
theatres  were.  [1676] 

Q.    And  who  prepared  it? 

A.  I  had  this  prepared,  I  believe  by  Keith  Mc- 
Callum.  He  works  for  Exhibitors  Service. 

Q.  What  were  your  instructions  to  him  with  re- 
spect to  the  preparation  of  this? 

A.  I  just  asked  him  to  get  me  a  list  of  theatres 
and  the  seating  capacity  and  on  what  availability 
they  were  running  pictures. 

Q.     In  the  territory  of  the  Paradise? 

A.  That's  right.  Not  the  Paradise,  all  over.  This 
would  be — he  has  the  Alto  Theatre  in  there.  That  is 
nowhere  near  the  Paradise. 

Q.    We  will  come  to  that  in  a  minute. 

A.     Okay. 

Mr.  Mitchell:  I  will  offer  the  document  in  evi- 
dence, your  Honor. 

Mr.  Corinblit:  We  will  have  no  objection,  your 
Honor,  provided  it  is  stipulated  this  document  was 
a  part  of  another  document,  and  Mr.  Mitchell  has 
pulled  it  out  of  another  document. 

The  Court:    If  you  can  establish  it  is  part  of  an- 
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other  document,  you  may  be  able  to  introduce  the 

rest  of  the  document. 

Mr.  Corinblit :    Yes,  sir.  Thank  you. 

The  Court:  Objection  overruled.  This  may  be 
admitted.  [1677] 

The  Clerk :    Has  this  been  marked  ? 

Mr.  Mitchell:    No,  it  hasn't  been  marked. 

Mr.  Corinblit :  I  think  before  we  go  any  further, 
we  ought  to  establish  it  was  part  of  Exhibit — will 
you  give  us  the  numl)er  of  the  defendant's  exhibit? 

Mr.  Westbrook:  I  believe  Ave  have  marked  it  in 
evidence. 

Mr.  Corinblit:  Just  a  minute.  I  will  get  the  one 
from  which  it  was  taken. 

The  Clerk:    Joint  Distributors'  Exhibit  L-2. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Joint  Distributors'  Ex- 
hibit L-2.) 

Mr.  Corinblit :  It  is  stipulated,  is  it,  counsel,  that 
this  document  was  a  part  of  Exhibit  45-K? 

Mr.  Westbrook:    Correct. 

Q.  (By  Mr.  Mitchell) :  Now,  you  showed  this 
list  of  theatres  to  the  distributors  in  New  York 
when  you  went  to  see  them  with  Mr.  Simon,  isn't 
that  true? 

A.  No.  I  don't  remember  whether  I  showed  it  to 
them.  I  don't  know  whether  it  was  made  up  at  that 
time  or  not. 

Q.    You  don't  remember  whether  you  showed  it 

to  them  or  not?  A.    No.  [1678] 

*  »  *  *  * 
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Q.  (By  Mr.  Mitchell):  You  understand,  Mr. 
Schreiber,  Cabart  is  another  company  with  which 
Marco  is  associated? 

A.     Yes,  I  heard  that. 

Mr.  Mitchell:  Rio,  1,000  capacity,  21  days, 
Cabart. 

Alto,  1,000  capacity,  21  days,  Cabart. 

Mr.  Corinblit:  Your  Honor,  I  don't  mean  to  in- 
terrupt, but  I  wonder  whether  this  would  be  an 
appropriate  time  to  offer  the  remaining  part  of  the 
document. 

Mr.  Mitchell:    I  would  prefer  to  go  forward. 

The  Court :    I  think  you  better  wait. 

Mr.  Corinblit :    All  right. 
»  *  *  *  * 

Q.  (By  Mr.  Mitchell)  :  When  you  talked  with 
these  distributors  in  New  York,  Mr.  Schreiber,  you 
did  show  them  this  little  map  of  the  area  which  is 
now  in  evidence  as  Exhibit  Paramount  B-4,  correct  ? 
Can  you  see  it  from  there  ? 

A.     Oh,  yes,  I  know  what  you  have  there. 

Q.  You  showed  that  to  the  distributors  in  New 
York? 

A.     I  showed  it  to  them  and  I  left  them  a  copy. 

Q.  The  Paradise  Theatre  is  dependent  upon 
automolnle  traffic  to  get  its  patrons  to  the  theatre, 
isn't  that  true? 

A„     A  good  portion  of  our  business  is  automobile. 

Q.  You  couldn't  stay  open  without  automobile 
traffic,  could  you  ?  A.     No,  we  could  not. 

Q.    You  have  what  you  consider  very  good  park- 
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ing  facilities  there,  isn't  that  true?  A.    It  is. 

Q.  And  you  use  advertising  to  attract  people  to 
your  theatre,  don't  you?  A.    We  sure  do. 

Q.  You  did  a  lot  of  radio  advertising,  didn^t 
you?  A.    When  we  first  opened,  we  did. 

Q.  You  had  advertisements  put  over  the  air  on 
KWFC,  KFDC  and  KFBD? 

A.  I  don't  remember  the  stations,  but  we  did 
have  radio  advertising  over  several  stations. 

Q.  Trying  to  get  people  to  come  into  your  thea- 
tre? 

A.     That  is  the  purpose  of  the  radio  advertising. 

Q.  You  expected  them  to  come  in  by  automobile, 
didn't  you? 

A.  Or  foot  traffic,  anyway  they  saw  fit,  as  long 
as  they  came  to  the  theatre. 

Q.  You  expect  most  of  them  to  come  by  automo- 
bile, [1681]  don't  you? 

A.     Not  necessarily. 

Q.  Well,  you  expected  some  of  them  to  come  by 
automobile,  certainly  ? 

A.  We  expected  to  get  full  houses  by  radio  ad- 
vertising and  newspaper  advertising  and  we  weren't 
particular  whether  they  came  by  automobile  or  on 
foot. 

Q.    Or  where  they  came  from? 

A.     That  is  correct. 

Q.  You  also  advertised  in  the  Inglewood  news- 
papers, didn't  you? 

A.  We  advertised  in  the  Inglewood  newspaper 
when    there    was    no    newspaper    in    Westchester. 
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There  was  one  little  paper  in  Westchester  that  was 
just  getting  started,  so  the  only  paper  we  could  have 
really  advertised  in  was  the  Inglewood,  because  the 
Inglewood  paper  had  one  of  their  largest  circula- 
tions in  Westchester.  They  came  into  Westchester. 

Q.  It  had  a  pretty  large  circulation  in  Ingle- 
wood, didn't  it? 

A.     I  don't  know  what  they  had  in  Inglewood. 

Q.  Didn't  you  suspect  there  were  quite  a  few  in 
Inglewood  that  took  the  Inglewood  paper  and  would 
see  your  advertisements  ? 

A.     I  imagine  they  did. 

Q.  You  wanted  people  from  Inglewood  to  come 
to  the  [1682]  theatre,  didn't  you? 

A.  Wanted  people  from  Inglewood,  from  the 
entire  Los  Angeles  area  to  see  the  beautiful  theatre 
and  see  the  pictures. 

Q.  Including  people  from  Inglewood,  too,  you 
were  trying  to  attract  them? 

A.     Trying  to  attract  people  from  all  over. 

Q.  I  understand  that,  but  you  were  trying  to 
attract  people  from  Inglewood  ? 

A.     They  were  included. 

Q.  So  that  is  why  you  advertised,  for  one  rea- 
son, in  the  Inglewood  paper? 

A.  No,  because  the  Inglewood  paper  was  prac- 
tically the  only  paper  distributed  to  the  people  in 
Westchester. 

Q.  So  you  advertised  in  the  Inglewood  paper, 
not  to  get  people  in  Inglewood,  but  people  in  West- 
chester, is  that  it? 
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A.  That  is  what  we  were  interested  in,  West- 
chester people. 

Q.  Weren't  you  interested  in  the  Inglewood  peo- 
ple? 

A,  We  would  not  refuse  their  money.  We  would 
not  tell  them  they  were  restricted  from  coming  into 
the  theatre. 

Q.  Yesterday  I  asked  you  these  two  questions 
and  you  answered,  and  I  want  to  ask  one  more.  This 
is  at  page  1636 : 

''Q.  You  think  a  theatre  on  a  7  day  availability 
in  Westchester  could  perhaps  get  a  gross  [1683] 
of  some  four  to  six  thousand  dollars  on  a  7  day  run, 
isn't  that  right?  ''A.     Yes,  sir. 

"Q.  And  on  the  other  hand,  on  a  21  day  run,  it 
could  only  gross  say  from  $1800  to  $2400? 

"A.    And  even  less  than  that. 

'*Q.    And  even  less? 

"A.     That's  right." 

Then  I  now  want  to  ask  you,  so  that  there  are 
about  $2,000  to  $4,000  worth  of  admissions  in  West- 
chester that  leave  the  Westchester  area  to  see  the 
prior  7  day  run  in  the  event  Westchester  is  only 
playing  21  days,  right? 

Mr.  Corinblit:    Where? 

Mr.  Mitchell:  Will  you  let  me  ask  the  question? 
I  am  asking  him  the  question. 

The  Witness :    Read  my  answer. 

Mr.  Mitchell:  Well,  I  will  read  it.  You  don't 
want  to  answer  that  question  now? 
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The  Witness :  Yes,  but  I  think  I  answered  it  yes- 
terday. 

Q.  (By  Mr.  Mitchell) :  What  is  your  answer 
now  ?  A.    It  is  impossible. 

Mr.  Mitchell :  I  would  like  to  read  from  the  wit- 
ness' deposition  then,  your  Honor. 

The  Court:    All  right.  [1684] 

Mr.  Mitchell:  You  will  stipulate,  I  suppose,  he 
gave  the  answer  in  the  deposition^ 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  Page  529,  line  17  to  23,  this  is  the 
witness'  statement: 

"A.  Where  we  played  pictures  on  21  day  and 
took  in  $1,800  to  $2,400  on  a  21  or  28  or  35  day  run, 
we  would  have  had  that  same  picture  on  a  7  day 
run,  we  may  have  taken  in  from  $4,000  to  $600  on 
the  picture" 

The  Witness:    $6001 

Mr.  Mitchell:     " $6,000  on  the  picture.  I  will 

subtract  the  two  and  you  will  get  an  idea  in  dollars 
and  cents  how  many  left  the  Westchester  area  to 
see  the  picture."  [1685] 

Q.  Now,  with  respect  to  your  attempts  to  get 
product  from  Paradise 

A.  What  is  the  question?  Are  you  through  with 
that  then? 

Q.     I  will  be  sworn  if  you  want  me  to. 

The  Court:  You  just  answer  the  questions  and 
don't  ask  questions.  Your  duty  is  to  answer  and  not 
to  ask  questions. 
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The  Witness:  I  didn't  know  whether  he  was  fin- 
ished with  that  subject. 

Q.  (By  Mr.  Mitchell)  :  I  am  returning  to  Para- 
dise and  let  us  go  back  to  April  12,  1950,  when  you 
met  with  Mr.  Smith  and  Mr.  Taylor  at  the  Para- 
mount exchange  and  asked  for  first  run  Los  Ange- 
les day  and  date.  Well,  I  guess  you  didn't  say — 
you  just  wanted  first  run. 

Did  you  say  how  you  wanted  to  play  it — who  you 
wanted  to  play  with. 

A.     Nonexclusive  first  i^m. 

Q.  You  didn't  care  who  you  played  with  just  so 
long  as  you  got  first  run  ?  A.     That  is  right. 

Q.     And  that  is  what  you  told  them? 

A.     That  is  right. 

Q.  And  they  told  you  that  they  had  a  franchise 
with  Fanchon  &  Marco,  didn't  they? 

A.     They  did.  [1686] 

Q.  And  you  knew  that  to  be  Marco  Wolff's  com- 
pany? A.     That  is  correct. 

Q.  And  they  told  you  that  under  that  franchise 
they  had  to  give  clearance  to  Fanchon  &  Marco  of 
seven  days  over  all  suburban  towns  and  21  days  over 
all  theatres  in  the  City  of  Los  Angeles,  right? 

A.  I  don't  remember  if  we  discussed  the  clear- 
ance, Mr.  Mitchell. 

Q.  Well,  they  told  you  that  under  the  franchise 
they  couldn't  give  you  a  first  run. 

A.    Day  and  date  with  those  two  theatres. 

Q.  And  told  you  they  were  committed  to  Marco 
Wolff  and  his  company?  A.    That  is  correct. 
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Q.     For  their  pictures  ?  A.     That  is  correct. 

Q.  What  they  told  you  was  that  the  franchise 
was  exclusive,  isn't  that  true? 

A.  That  is  right,  and  nobody  else  could  get  first- 
run  pictures  from  Paramount. 

Q.  All  right.  Now,  you  later  on  entered  into  a 
contract  with  Marco  Wolff  so  that  he  could  buy 
and  book  pictures  for  your  Paradise  Theatre,  didn't 
you?  A.     That  is  correct. 

Q.  I  will  show  you  a  contract  dated  August  16, 
1950,  [1687]  between  Paradise  Theatre  Building 
Corporation,  Southside  Theatres  and  Alex  Schrei- 
ber, and  ask  you  if  that  is  the  contract  which  you 
refer  to. 

(Dociunent  handed  to  the  witness.) 

The  Witness :  Without  reading  the  seven  or  eight 
pages  I  think  this  is  the  contract. 

Q.  (By  Mr.  Mitchell) :  Well,  I  am  sure  it  is. 
I  represent  to  you  that  it  is.  A.    Yes. 

Mr.  Corinblit:  This  is  a  photostatic  copy  of  the 
exhibit  we  marked. 

Mr.  Westbrook :  Photostatic  copy  of  the  original 
with  the  signatures  appended. 

Mr.  Corinblit:    All  right. 

Q.  (By  Mr.  Mitchell)  :  You  are  satisfied  those 
are  the  correct  signatures'? 

A.    Yes,  there  is  no  question  about  that. 

Q.     The  signatures  of  the  other  officers. 

Mr.  Mitchell:  I  mil  offer  the  contract  in  evi- 
dence, your  Honor. 

The  Court :    It  may  be  received  in  evidence. 
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The  Clerk:    Joint  Distributors'  Exhibit  C-3. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Joint  Distributors'  Ex- 
hibit C-3.) 

Mr.  Mitchell:  Now,  I  would  like  to  read  a  por- 
tion of  [1688]  this  to  the  jury,  your  Honor,  the  per- 
tinent portions. 

The  Court :    You  may  do  so. 

Mr.  Mitchell:  This  is  the  document  which  you 
and  Marco  Wolff  and  other  officers  signed.  I  am 
reading  from  page  3,  the  opening  part  of  paragraph 
C: 

"The  owners  of  Southside  Theatre  Corporation 
are  all  related  and  are  members  of  the  Wolff  family 
and  they  together  own  all  of  the  stock  of  the  said 
Southside  Corporation. 

"These  stockholders  are  also  stockholders  in  Fan- 
chon  &  Marco,  Inc.,  a  California  corporation,  which 
operates  many  motion  picture  theatres,  including 
the  Paramount  Theatre  on  the  comer  of  6th  and 
Hill  Streets  in  downtown  Los  Angeles,  and  the 
Paramount  Hollywood  Theatre  at  6838  Hollywood 
Boulevard.  And  also  the  Baldwin  Theatre  at  3714 
South  La  Brea. 

"The  two  Paramount  Theatres  mentioned  are  op- 
erating on  franchises  originally  made  by  Para- 
mount Pictures,  Inc.  for  the  exclusive  first  run  day 
and  date  of  Paramount  pictures." 

Q.  (By  Mr.  Mitchell) :  So  that  you  understood 
in  1950  the  run  was  exclusive— that  is  what  they 
told  you,  isn't  it?  A.    Yes. 
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Q.  That  was  Mr.  Smith  and  Mr.  Taylor  [1689] 
who  told  you  that  and  that  is  what  Marco  told  you? 

A.     That  is  right. 

Q.  Now,  you  talked  about  the  dispute  between 
Paramount  and  Marco  about  the  validity  of  that 
franchise,  didn't  vou?  A.    With 

Q.     Smith  and  Taylor. 

A.     Taylor  and  Smith,  yes. 

Q.  And  they  told  you  that  there  was  litigation 
pending  to  determine  whether  or  not  the  contract, 
the  franchise  was  valid?  A.     That  is  correct. 

Q.  And  they  told  you  during  that  litigation  they 
had  a  stand-by  agreement  under  which  they  were 
going  to  continue  to  serve  pictures  to  Marco  Wolff 
at  the  Paramount  Downtown  and  the  Paramount 
Hollywood   Theatres'?  A.     That   is   correct. 

Q.    And  only  to  those  theatres  they  told  you? 

A.     That  is  what  they  told  me. 

Q.  That  is  right.  And  they  told  you  that  if  they 
were  able  to  consider  licensing  additional  first-run 
theatres  there  were  a  lot  of  other  theatres  in  addi- 
tion to  Paradise,  that  would  have  to  be  considered 
in  determining  what  to  do,  didn't  they? 

A.  I  believe  they  said  something  along  those 
lines. 

Q.  They  told  you  the  La  Tijera  had  asked  for 
first  run,  [1690]  didn't  they? 

A.     That  is  right. 

Q.    And  that  the  Picwood  had? 

A.     No,  I  don't  think  they  mentioned  the  Pic- 
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wood  wanting  first  run  in  those  days,  because  Pic- 
wood,  I  think,  had  a  21-day  and  they  had  to  sue  to 
get  a  better  run. 

Q.  Whatever  may  be  the  fact,  I  am  asking  what 
they  told  you.  You  say  they  didn't  tell  you  that 
Picwood  wanted  first  run.         A.     I  don't  think  so. 

Q.  Did  they  tell  you  the  Crown  in  Pasadena 
wanted  first  run  ?  A.     They  may  have. 

Q.     Did   they   tell   you  that   the    Baldwin — that 
Marco  Wolff  for  the  Baldwin  and  Marco  Wolff  for 
the  Manchester  and  Marco  Wolff  for  the  Southside 
\  had  also  asked  for  first  run? 

A.  I  don't  believe  they  mentioned  the  Southside, 
but  I  am  sure  they  mentioned  the  Baldwin. 

Q.  They  told  you  in  any  attempt  to  give  first 
nm  to  the  suburban  theatres  that  they  just  couldn't 
pick  Paradise  out  of  the  clear — they  would  have 
to  consider  w^hat  was  going  to  happen  with  respect 
to  all  the  similarly  situated  theatres,  didn't  they? 

A.  They  said  that — they  said  that,  but  I  told 
them  they  didn't  do  that  in  the  case  of  the  Loyola. 

Q.  Well,  you  told  them  they  didn't  do  it  in  the 
case  of  the  Loyola  and  that  was  the  two  pictures 
that  Paramount  had  over  five  years  licensed  to  the 
Loyola?  [1692] 

A.  At  that  time  it  wasn't  five  years.  And  I  told 
them  that  whatever  they  gave  the  Loyola  we  would 
like  to  have  the  same  courtesy  extended  to  the  Para- 
dise. 

Q.     I  see.  You  mean  whenever  there  was  a  pic- 
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ture  that  for  one  reason  or  another  they  couldn't 
play  in  the  Paramount  you  would  like  to  have  that 
consideration  ^ 

A.  No.  I  told  them  I  would  like  to  have  the  con- 
sideration of  the  two  or  three  or  one  picture  at  that 
time,  that  had  played  from  their  exchange,  from 
Paramoimt,  had  played  in  the  Loyola  Theatre.  We 
would  like  to  have  the  same  privilege  they  gave  to 
the  Fox- West  Coast  Theatres  given  to  the  Para- 
dise. We  would  like  the  same  consideration  and  we 
had  a  bigger  house  and  a  newer  house  that  was  to  be 
built. 

Q.  All  right.  Now,  during  the  time  of  your 
operation  from  August  1950  to  September  1951 
Paramount  didn't  play  any  of  its  pictures  in  the 
Loyola,  did  it? 

A.  Mr.  Mitchell,  we  were  talking,  weren't  we, 
about  April  12,  1950? 

The  Court :    Just  answer  the  question.  The  ques- 
is  certainly  intelligible.  Read  the  question  to  the 
witness,  Mr.  Reporter. 
(Question  read.) 

The  Witness :    No. 

Q.  (By  Mr.  Mitchell)  :  And  they  didn't  play 
any  of  their  pictures  in  your  theatre?  [1693] 

A.     No,  they  did  not. 

Q.  And  they  didn't  play  any  of  their  pictures 
first  run  in  any  theatre  during  that  time  except  the 
Paramount  Downtown  and  Paramount  Hollywood, 
is  that  right  ?  A.     I  believe  that  is  right. 
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Q.  They  told  you  then  that  they  were  going  to 
offer  in  that  area,  the  Inglewood-Westchester  area 
two  7-day  runs  and  two  14-day  runs,  isn't  that  true? 

A.  Yes,  I  believe  they  either  said  they  were 
going  to  or  they  were. 

Q.  Yes.  I  think  they  probably  told  you  they  were 
offering  those  two.  They  told  you  that  a  lot  of  new 
theatres  had  come  into  that  area  and  had  created 
quite  a  problem  to  solve,  didn't  they? 

A.    Well,  words  along  that  line,  yes. 

Q.  And  that  they  were  attempting  to  try  to  set 
up  a  plan  that  would  enable  them  in  an  orderly 
manner  to  serve  the  many  new  theatres  and  the 
several  old  theatres  that  were  in  that  area.  Didn't 
they  tell  you  that?  A.    That  is  correct. 

Q.  Did  you  talk  to  them  again  after  June  1950, 
after  they  set  up  a  second  plan? 

A.    I  may  have,  I  may  have. 

Q.  At  the  time  you  talked  in  April  1950  they 
had  a  plan  where  they  had  some  sort  of  a  line,  a 
line  dividing  this  [1694]  area  into  two  parts? 

A.    Yes. 

Q.  And  then  you  talked  with  them  after  they 
revised  that  plan  and  instituted  their  plan  of  small 
areas  of  priority  of  availability? 

A.  I  don't  know  whether  I  talked  to  them  or  not, 
Mr.  Mitchell,  or  Marco  Wolff  or  my  son,  but  they 
i  changed  the  plan  because  they  claimed  the  impor- 
tant exhibitors  in  the  area  objected  to  the  original 
plan,  so  they  were  going  to  try  another  plan. 
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Q.    All  right.  And  did  they  try  another  plan? 

A.  Yes,  they  changed  the  first  one  to — I  think 
the  second  one  is  still  operating  and  in  use. 

Q.  They  talked  about  a  problem  that  they  re- 
ferred to  as  the  leap-frog  problem,  didn't  they'? 

A.     That  is  right. 

Q.  They  told  you  that  if  the  Paradise  were  to 
win  a  bid  that  it  should  have  priority  of  availabil- 
ity over  the  La  Tijera,  didn't  they? 

A.     Yes. 

Q.     That  is  what  they  thought? 

A.  Yes.  If  the  Paradise  won  the  picture  they 
would  have  clearance  over  the  La  Tijera  and  the 
theatres,  some  of  the  theatres  in  Inglewood  and  a 
theatre  got  the  other  7  days  in  Inglewood.  They 
would  overlap  the  next  theatre.  It  was  a  [1695] 
leap-frog  arrangement  that  extended  from  the  Para- 
dise to  the  Southside  Theatre  or  the  Academy  and 
the  Southside  or  the  Academy  only. 

Q.  They  told  you  that  they  thought  that  the  La 
Tijera  Theatre  would  draw  people  from  West- 
chester and  also  from  the  easterly  portion  of  Ingle- 
wood, didn't  they  tell  you  that? 

A.     Well,  they  said 

Q.  I  don't  mean  the  easterly  portion.  I  mean  the 
westerly  portion  of  Inglewood. 

A.  Yes.  They  mentioned  that  they  thought  that 
we  were  in  competition  and  would  draw  people 
from  one  another. 

Q.     They  thought   the    La    Tijera    would   draw 
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people  from  over  in  AYestchester  and  draw  people 

from  Inglewood?  A.    That  is  correct. 

Q.  And  they  told  you  that  they  thought,  for  in- 
stance, the  Fox  or  United  Artists  Theatre  in  down- 
town Inglewood  would  draw  people  from  the  same 
area  as  the  La  Tijera  drew  from? 

A.    That  is  right. 

Q.  And  then  they  told  you  that  they  thought 
the  Academy  and  the  Fifth  Avenue  would  draw 
people  from  the  west — some  of  the  people  that 
would  be  attending  the  United  Artists  or  the  Fox 
and  also  from  the  east,  didn't  they? 

A.    And  also  from  the  Paradise. 

Q.  Well,  under  what  they  were  talking  about 
they  were  going  to  let  the  Paradise  run  free  and 
clear  of  the  Academy  [1696]  and  Fifth  Avenue, 
isn't  that  correct  ? 

A.    No.  They  wanted  clearance. 

Q.     You  didn't  understand  that? 

A.     That  was  a  leap-frog  clearance. 

Q.  You  didn't  understand  that — you  didn't  un- 
derstand it  the  way  I  said  it?  A.    Well 

Q.  That  you  could  run  day  and  date  with  the 
Academy?  A.    If  it  was  possible,  yes. 

Q.  Well,  it  would  be  possible  if  you  would  bid 
the  second  most,  wouldn't  it? 

A.  No.  If  Fox  West  Coast  would  permit  it  we 
could,  yes. 

Q.  Whether  Fox  West  Coast— you  didn't  under- 
stand that  whether  Fox  West  Coast  permitted  it 
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or  not — you  understood  under  the  Paramount  plan 
that  you  could  play  day  and  date  with  the  Academy 
if  you  would  make  the  second  highest  bid'? 

A.  No,  we  couldn't  do  it  if  we  made  the  first 
highest  bid.  [1697] 

Q.  All  right,  and  they  also  told  you  that  the 
Academy  and  the  Fifth  Avenue  would  be  drawing 
somewhat  from  the  same  area  as  the  Southside, 
didn't  they? 

A.  No.  They  said  that  the  Southside  and  the 
Academy  don't  draw  from  one  another. 

Q.  And  they  told  you,  also,  that  the  Academy 
and  the  Fifth  Avenue  would  draw  somewhat  from 
the  same  area  as  the  Imperial  and  the  Rio,  right? 

A.     I  don't  remember  that,  Mr.  Mitchell. 

Q.  Didn't  they  tell  you  that  in  this  area  the  giv- 
ing of  a  prior  run  to  one  theatre  would  affect  the 
drawing  power  of  other  theatres? 

A.  I  don't  think  they  used  it  in  that  term,  but 
that  is  about  what  they  meant. 

Q.     That  is  what  they  meant,  isn't  it? 

A.  ,  They  meant  that,  yes,  sir. 

Q.  And  that  like  a  ten-pin,  that  is  in  a  bowling 
game,  you  understand  about  bowling,  if  you  do  it 
to  one,  that  affects  another,  and  that  affects  another, 
and  so  from  one  side  of  Inglewood  to  the  other,  it 
would  have  an  effect,  isn't  that  about  what  it  was? 

A.  But  if  you  want  to  make  a  comparison  of 
a  bowling  game,  the  ball  goes  in  the  gutter,  too, 
and  doesn't  hit  the  pins.   [1698] 
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Mr.  Mitchell:  May  we  have  Paramount's  Ex- 
hibit C-3? 

Q.  (By  :\Ir.  Mitchell)  :  Mr.  Schreiber,  I  want  to 
show  you  Paramount's  Exhibit  C-3,  which  is  a  let- 
ter dated  August  31,  1950,  from  Mr.  Taylor  of 
Paramount  to  you  and  ask  you  if  you  received  that 
letter  from  Mr.   Taylor.  A.    Yes,  I  did. 

Mr.  Mitchell :  I  will  offer  the  letter  in  evidence, 
your  Honor. 

Mr.  Corinblit:    No  objection. 

The  Court:     It  may  be  received  in  evidence. 

The  Clerk:    Paramount's  Exhibit  C-3.   [1699] 
(The    exhibit    referred   to   was   received   in 
evidence  and  marked  as  Paramount's  Exhibit 
C-3.) 

Mr.  Mitchell:  I  would  like  to  read  this  letter 
to  the  jury. 

The  Court:    All  right. 

Mr.  Mitchell :  This  is  a  letter  on  the  letterhead 
of  Paramoimt  Film  Distributing  Corporation  dated 
August  31,  1950,  addressed  to  Mr.  Alex  Schreiber, 
Southside  Theatres,  Inc.,  6838  Hollywood  Boule- 
vard, Hollywood  28,  California. 

Q.  6838  Hollywood  Boulevard  was  Marco's  ad- 
dress, correct ?  A.    Yes.    It  was  not  my  office. 

Q.  It  was  his  office  in  the  Hollywood  Paramount 
Theatre?  A.     That  is  correct. 

Q.     Where  Marco  had  his  headquarters? 

A.     That  is  where  he  was  buying  and  booking 

the  pictures  for  the  Paradise  from.  [1700] 
«  *  »  «  • 
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Q.  (By  Mr.  Mitchell)  :  Now,  with  respect  to  this 
paragraph  where  he  suggests  that  if  you  have  a 
more  feasible  plan  that  would  be  fair  and  equal  to 
all  of  the  exhibitors,  to  present  it  to  him. 

You  didn't  try  to  present  any  such  plan  to  him, 
did  you? 

A.  No.  We  were  interested  in  operating  our 
Paradise  Theatre  and  getting  pictures. 

Q.  You  didn't  care  about  what  happened  to  the 
other  theatres. 

A.  No  matter  what  plan  we  would  suggest  or 
what  we  said  to  Paramount  they  would  still  do 
what  they  wanted  to  do,  so  there  would  be  no 
sense  in  suggesting  a  plan. 

Our  plan  was,  if  I  am  not  mistaken,  to  try  to 
let  us  play  day  and  date  with  the  Fox  house,  with 
the  United  Artists  house,  with  the  La  Tijera,  to 
try  to  experiment  with  it,  but  that  was  our  sugges- 
tion, but  they  paid  no  attention  to  it. 

Now,  to  put  it  in  writing  or  any  other  way  would 
just  be  lost  time  and  lost  effort.  [1704] 

We  asked  them  to  experiment,  to  try  it,  let  us 
play  w^ith  the  Fox  house,  let  us  play  them,  but  they 
wouldn't  let  us. 

Q.  In  your  view,  Mr.  Schreiber,  you  were  anx- 
ious to  get  something  for  the  Paradise,  weren't  you? 

A.  That  is  why  we  built  the  theatre,  Mr. 
Mitchell. 

Q.  And  you  didn't  care  about  what  happened 
to  these  other  theatres. 
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Mr.  Corinblit:  I  object  to  the  question  as  being 
argumentative. 

The  Court:    Sustained. 

Q.  (By  Mr.  Mitchell):  Under  the  Paramount 
plan,  Mr.  Schreiber,  assuming  the  Academy  got  the 
bid,  you  could  play  if  you  got  the — if  you  put  in 
the  second  highest  bid,  you  could  play  day  and  date 
with  the  Academy.    You  knew  that,  didn't  you? 

A.  That  was  supposed  to  be  the  meaning  of  the 
letter,  but 

Q.     That  is  what  they  told  you,  isn't  it? 

A.  I  think  that  is  the  interpretation  of  the 
letter,  but  it  never  haiDpened  I  don't  believe.  I 
think  we  had  one  picture,  but  not  with  the  Academy. 

Q.  All  right.  So  that  you  recognized  that  the 
Academy  was  a  very  good  grossing  theatre.  You 
knew  that? 

A.  Yes,  sure.  It  is  a  very  profitable  theatre.  It 
[1705]  was  a  Fox  house  and  it  was  very  profitable. 

Q.     And  it  is  a  very  fine  theatre,  isn't  it? 

A.  Yes,  sir.  The  same  architect  that  built  our 
theatre  built  that  theatre. 

Q.     Maybe  it  is  as  good  a  theatre  as  your  theatre. 

A.     It  is  possible. 

Q.     Or  even  better. 

A.     Might  be  in  the  opinion  of  some  people. 

Q.  Now,  let  us  suppose  under  this  Paramount 
plan  of  offering  two  seven-day  runs  in  the  Ingle- 
wood- Westchester  area,  let  us  suppose  the  Para- 
mount makes  the— the  Academy  makes  the  highest 
bid  and  Paramount  awards  that  bid  to  the  Academy, 
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now  the  only  other  theatres  in  the  area  under  the 

Paramount  plan  that  can  play  the  picture  are  the 

Southside    and   the    Paradise.     Didn't   you   know 

that? 

A.  No.  I  believe  the  La  Tijera  could  if  they  let 
them. 

Q.  Then  you  didn't  understand  that  only  the 
Southside  and  the  Paradise  could  play  day  and  date 
with  the  Academy. 

A.  The  Southside,  the  Paradise  and  the  Acad- 
emy? 

Q.  Now,  just  a  minute.  Either  of — they  have 
two  runs.  A.     Two  seven-day  runs. 

Q.     The  Academy  gets  one. 

A.  That  is  right,  they  get  one.  That  is  right, 
they  get  one.  [1706] 

Q.  They  got  one  if  they  bid  the  highest.  Let 
us  assume  they  bid  the  highest  and  got  one  run. 

A.     Yes,  all  right. 

Q.     Now,  that  leaves  one  more  Paramount  run. 

A.     That  is  right.  11 

Q.     On  seven  days.  A.     That  is  right.  " 

Q.  Didn't  you  understand  the  only  theatres 
Paramount  would  play  that  second  seven-day  run 
in  would  be  either  the  Southside  or  the  Paradise? 
Didn't  you  understand  that? 

A.  No.  I  believe  the  La  Tijera  could  have 
played  the  second  seven-day  run  if  they  had  the 
second  highest  bid. 

Q.  Well,  I  think  if  you  will  look  at — I  am  now 
reading  again  from  Plaintiff's  Exhibit  P-1  or  is  it 
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1-P-l,  which  is  the  letter  of  June  28,  1950,  explain- 
ing this  plan.    It  says  here: 

"If  one  of  the  theatres,  La  Tijera,  Fox,  United 
Artists,  Academy  or  Fifth  Avenue,  makes  one  of 
the  two  best  offers  it  will  receive  a  prior  run  over 
all  of  the  other  theatres  in  this  group." 

Xow,  that  means  to  you,  does  it  not,  as  an  ex- 
hi])itor  in  the  business,  that  if  the  Academy,  which 
is  one  of  that  group,  gets  the  bid  it  gets  a  prior  run 
over  the  La  Tijera  Theatre,  among  others'?  Isn't 
that  what  it  means  to  you? 

A.     That  is  through  the  leap-frog  method,  yes. 

Q.     Well,  whatever  you  want  to  call  it,  if  the 
I  Academy  gets  the  bid  then  it  gets  a  priority  of  run 
over  the  La  Tijera,  right? 

A.     Yes,  I  believe  that  letter  indicates  that. 

Q.     Now,  you  understand  that  the  La  Tijera  and 
;  the  Academy  can't  play  day  and  date. 

Mr.  Corinblit:    Under  that  letter? 

The  Witness:    Under  that  letter. 

Q.  (By  Mr.  Mitchell) :  That  is  the  Paramount 
plan,  is  it  not? 

A.  The  second  letter  changes  it,  the  August  let- 
ter changes  the  June  letter. 

Q.  What  letter  changes  the  June  letter?  Will 
you  show  me  a  letter  that  changes  it? 

A.  Didn't  you  just  read  the  second  letter  of 
August,  Mr.  Mitchell? 

Q.     Yes,  I  just  read  an  August  letter. 
■   A.    Isn't  that  the  letter,  or  is  it  the  other,  where 
the  exhibitors  in  the  area  have  objected,  so  there- 
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fore  they  have  changed  the  plan  and  now  are  going 

to  release  the  pictures  differently  *? 

Q.  I  think  perhaps  you  are  confused  and  let  us 
eliminate  the  confusion. 

A.     Weren't  there  two  letters,  Mr.  Mitchell? 

The  Court:  May  I  ask  the  witness  a  question, 
please?  [1708] 

Do  not  try  to  examine  counsel,  Mr.  Witness. 
Your  job  is  just  to  answer  the  questions.  If  you 
don't  understand  you  can  say,  "I  don't  under- 
stand. ' ' 

The  Witness:     Thank  you. 

Q.  (By  Mr.  Mitchell):  Prior  to  June,  1950, 
you  understood  there  was  a  plan  whereby  Para- 
mount offered  two  seven-day  runs,  and  two  14-day 
runs  in  the  area,  and  they  set  irp  their  priority  of 
availability  on  the  theory  of  dividing  the  area  into 
two  parts,  with  an  imaginary  line. 

Do  you  remember  that  ?  A.     That  is  right. 

Q.  Now  comes  June,  1950,  this  letter  which  I 
have  just  read  to  you,  in  which  Paramount  presents 
a  new  plan.    Do  you  remember  that? 

A.     (No  response.) 

Q.     A  new  plan? 

A.  I  thought  the  first  one  you  mentioned  was 
the  June  letter. 

Q.     No,  Mr.  Schreiber.  A.     Well,  go  aheadi 

Q.     The  June  letter  presents  the  plan  that  has 
been  in  effect  ever  since,  a  plan  under  which  thej 
La  Tijera  and  the  Academy  cannot  play  day  am 
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date.    That  is  what  you  understood  that  paragraph 

in  the  June  plan  to  say,  isn't  it? 

A.  Xo,  I  don't  believe  I  understood  it  that  way. 
[1709]  They  exx:)lained  the  leap-frog  clearance. 

Q.  Xow,  didn't  they  tell  you  under  that  plan, 
that  if  the  Academy  got  the  bid  it  would  have 
priority  of  run  over  the  La  Tijera,  the  United 
Artists,  the  Fox  and  the  Fifth  Avenue.  Isn't  that 
right?    Isn't  that  what  they  told  you*? 

A.     I  believe  that  is  right. 

Q.     And  they  also — let  me  read  this  paragraph: 

"If  the  Academy  or  Fifth  Avenue  makes  one  of 
the  two  best  offers  that  theatre  will  receive  a  prior 
run  over  the  group  just  above." 

And  that  is  the  group  that  we  were  talking  about, 
the  La  Tijera,  the  Fox,  the  United  Artists  and  the 
Fifth  Avenue. 

''They  \\i\\  receive  priority  of  run  over  that  group 
and  also  over  the  Imperial  and  the  Rio." 

So  that  means,  does  it  not,  Mr.  Schreiber,  that  if 
the  Academy  wins  the  bid  none  of  these  theatres 
that  I  am  about  to  name  can  play  day  and  date  with 
the  Academy:  La  Tijera,  the  Fox,  the  United 
Artists,  the  Fifth  Avenue,  the  Imperial,  and  the 
Rio?  A.     That  is  correct.  [1710] 

Q.  That  is  correct,  isn't  it?  All  right.  Now, 
that  leaves  in  the  area  for  the  second  Paramount 
7  day  run  two  theatres,  the  Paradise  and  Southside. 

A.     That's  right. 

Q.  So  that  all  you  have  to  do  under  the  Para- 
mount plan,  if  the  Academy  gets  the  picture,  is  to 
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put  in  the  second  highest  bid,  bidding  against  the 

Southside,  that's  right,  isn't  if? 

A.  If  we  were  required  to  bid  against  the  South- 
side. 

Q.  That's  right.  Now,  Marco  is  running  your 
theatre  and  he  is  running  the  Southside  Theatre. 

A.     That's  right. 

Q.  Now,  if  Marco  on  a  picture  that  the  Academy 
gets,  a  Paramount  picture  that  the  Academy  gets,  if 
Marco  will  put  in  the  highest  bid  for  your  theatre, 
your  theatre  gets  the  second  Paramount  run,  right? 

A.     That's  right. 

Q.  And  if  Marco  puts  in  the  second  highest  bid 
for  the  Southside,  his  Southside  gets  the  second 
Paramount  7  day  run,  right? 

A.     If  he  puts  in  a  bid,  yes. 

The  Court:  Then  it  was  Marco  who  decided 
whether  the  run  w^ould  go  to  the  Southside  or  the 
Paradise  ? 

The  Witness:  Well,  your  Honor,  I  was  thinking 
that  is  what  Mr.  Mitchell  was  leading  up,  but  that 
was  not  the  [1711]  case.    That  was  not  the  case. 

The  Court:  Well,  Mr.  Marco  is  the  one  who  de- 
cided to  make  the  bids.  He  could  make  the  bids  any 
way  he  wanted  to.  He  could  make  the  bids  so  all 
the  Paramount  pictures  would  go  to  the  Southside 
Theatre,  his  theatre.  ^ 

The  Witness:  Well,  I  understand  Mr.  Marco  is 
going  to  be  here,  your  Honor,  so  we  will  let  Mr. 
Marco  explain  that. 

The  Court:    All  right. 
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Q.  (By  Mr.  Mitchell) :  Now,  with  respect  to 
Universal  pictures,  in  the  business  pictures  are 
known  as  A,  B,  C,  and  D  pictures,  aren't  they? 
Isn't  that  a  common  designation? 

A.  Yes,  and  double  A's  and  triple  A's  and  per- 
centages. 

Q.    And  nervous  A's,  is  that  right? 

A.    Yes. 

Q.    And  nervous  B's,  isn't  that  right? 

A.     That  is  correct. 

The  Court:  Mr.  Mitchell,  I  understand  the  usual 
meaning  of  the  word  nervous,  but  I  never  heard  it 
applied  to  a  motion  picture  before.  Will  you  tell  me 
what  you  mean  by  nervous? 

Mr.  Mitchell :  I  am  sure  the  witness  can  tell  you. 
He  understands  what  this  is. 

The  Court:  I  know,  but  you  are  talking  to  the 
jury  over  here. 

Mr.  Mitchell :  I  am  going  to  have  him  tell  them, 
because  [1712]  I  think  he  and  I  understand  what 
nervous  A  pictures  are. 

Q.  Will  you  tell  me  what  an  A,  B,  C,  and  D 
picture  is  and  what  you  mean  by  nervous  A  and 
nervous  B? 

A.  Years  ago  they  used  to  sell  pictures  on  an 
average.  They  used  to  figure,  a  theatre  could  figure 
that  if  they  took  in  a  thousand  dollars  a  week,  they 
figured  to  be  successful,  if  they  paid  a  maximum 
^  of  25  per  cent  for  their  entire  film  program.  Then 
they  could  have  a  profitable  theatre.  Of  course,  at 
that  time  the  distributors  claimed  the  exhibitors 
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were  robbing  them,  that  they  should  pay  35  per  cent 

for  their  program. 

Q.  Let's  get  down  to  defining  A,  B,  and  C  pic- 
tures. The  history  of  the  motion  picture  industry  is 
long  and  it  is  fascinating,  but  we  don't  have  time 
this  summer  to  go  into  that. 

A.  It  has  changed  considerable  from  the  way  the 
distributors  used  to  sell  pictures.  They  used  to  sell 
you  so  many  A  pictures,  which  were  the  top  pic- 
tures. Let's  say  a  theatre  made  a  thousand  dollars  a 
week  receipts.  They  would  sell  them  four  A  pictures 
at  $100,  and  they  would  sell  them  four  B  pictures 
for  $75. 

Q.  Rather  than  what  they  do,  will  you  tell  me 
what  an  A  picture  is  *? 

A.  An  A  picture  is  the  top  price.  If  you  are  go- 
ing to  pay  $100  for  it,  it  is  the  top  picture  that  is 
expected  to  [1713]  draw,  a  big  picture. 

Q.     That  is  the  best  picture  *? 

A.     That's  right. 

Q.     That  is  the  best  type.  What  is  a  B^ 

A.  The  B  in  the  mind  of  the  distributor  is  the 
next  group  that  they  think  will  draw  a  little  less,  so, 
therefore,  you  pay  a  little  less  for  the  picture.  And 
the  same  way  with  the  C. 

Q.    A¥hat  is  a  C  picture  ? 

A.     A  little  less  than  the  B  picture. 

Q.  You  are  getting  down  pretty  low  when  you 
get  to  the  C,  aren't  you? 

A.  That  is  the  way  they  started,  but  then  they 
changed  to  the  C  to  the  B  and  put  the  B  into  the 
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A,  and  then  they  took  the  A's  and  made  them  double 
A's,  and  they  took  the  B  pictures  and  moved  them 
into  the  A's,  and  then  to  the  AA's  and  the  AAA's, 
and  then  they  added  to  that  percentage,  and  you 
always  got  the  percentage  pictures,  and  you  always 
got  the  triple  A's  and  the  double  A's,  but  you  never 
got  an  A  or  a  B,  so  instead  of  what  your  average 
was  supposed  to  l)e,  $80  a  feature,  you  were  now 
up  to  160. 

Before  where  they  wouldn't  have  any  bidding, 
where  a  theatre  used  to  pay  for  an  A  picture  $100, 
today  he  is  paying  $500  and  $600,  because  the  dis- 
tributor has  made  him  bid  against  theatres  that  are 
not  in  substantial  competition  with  [1714]  him,  so 
there  you  have  got  your  step-up. 

The  Court :    I  am  trying  to  find  out 

The  Witness :    About  the  nervous  pictures  ? 

The  Court:  This  word  nervous.  Is  that  the  atti- 
tude the  exhibitor  took? 

The  Witness:  The  nervous  picture,  your  Honor, 
is  when  the  distributor  tells  him  he  has  got  a  world 
beater,  one  that  is  going  to  break  all  house  records, 
literally  speaking,  they  are  going  to  be  standing  out- 
side in  the  streets,  and  you  got  to  pay  $1,000  for 
that  because  it  is  going  to  break  your  house  rec- 
ords, and  so-and-so  paid  two  million  or  four  million 
for  the  picture,  like  Carousel.  One  of  those  pictures 
where  you  spend  a  million  dollars,  and  they  get 
them  so  they  give  50  per  cent,  and  a  thousand  dol- 
lars or  two  thousand  dollars  guarantee,  and  pay  so 
much  for  the  advertising  campaign.  They  tell  them 
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everything  under  the  sun,  how  they  spent  money 

for  magazine  advertising. 

So  he  falls  for  the  story  and — well,  he  is  nervous 
until  he  gets  through  playing  the  picture. 

Q.  (By  Mr.  Mitchell)  :  A  nervous  A  is  one  that 
you  figure  isn't  going  to  quite  become  an  A? 

A.  It  is  a  picture  he  overpays  for,  because  you 
couldn't  get  it  unless  you  bid. 

Q.  So  far  as  Universal  ]Dictures  are  concerned, 
in  1950  and  1951,  the  great  majority  of  them  were 
C,  D,  and  E  [1715]  pictures,  isn't  that  right? 

A.  They  may  have  had  a  little  more  to — did  you 
start  with  C  or  D*? 

Q.  I  said  a  great  majority  of  them  were  C,  D, 
and  E  pictures. 

A.  Well,  they — well,  I  don't  think  they  had  E 
pictures,  because  today  they  don't  sell  no  E  pictures. 
That  is  unheard  of.  But  they  may  have  had  a  little 
more  than  Paramount,  Warner  Bros.,  Fox  or  Metro. 

The  Court:  You  mean  to  say  they  still  make  E 
pictures,  but  they  call  them  B,  a  different  designa- 
tion? 

The  Witness:    Yes,  sir,  you  are  right. 

Q.  (By  Mr.  Mitchell)  :  I  would  like  to  read  to 
you  from  your  deposition.  I  am  sure  you  haven't 
changed  your  mind  since  you  gave  it  on  February 
13,  1956.  There  is  no  question  but  what  this  given 
was  given? 

Mr.  Corinblit:    Page  what? 

Mr.  Mitchell:    Page  839,  lines  4  to  9. 
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"Q.  In  your  opinion  are  all  Universal  pictures 
C,  D,  and  E  pictures  ? 

"A.  At  that  time  I  would  say  a  great  majority 
of  them  were. 

^'Q.     That  is  during  1950  and  1951? 

'*A.     During  the  last  10  years." 

Mr.  Corinblit:  Will  you  go  on,  counsel,  to  the 
next  [1716]  question  and  the  next  answer*? 

Mr.  Mitchell:  ''Q.  In  other  words,  you  didn't 
really  regard  Universal  jiroduct  as  suitable  for  ex- 
hibition at  the  Paradise  Theatre? 

"A.     Yes.  We  would  be  tickled  to  death  to  get  it." 

Do  you  want  more? 

Mr.  Corinblit:    That's  enough. 

Mr.  Mitchell:    Fine. 

Q.  Universal  offered  you  a  7  day  availability  on 
a  bid,  didn't  it,  during  this  period  from  the  time 
you  were  open  until  September  1951  ? 

A.     I  believe  they  did. 

Q.  And  during  the  time  that  Marco  was  running 
the  theatre,  he  made  some  bids?  A.    He  did. 

Q.    And  got  at  least  one  picture  ? 

A.     He  got  one  picture  ?  Is  that  the  question  ? 

Q.    Do  you  remember  playing  Desert  Hawk? 

A.    Yes,  our  second  week  we  opened. 

Q.  But  after  Marco  left,  why,  you  wouldn't  make 
any  bids,  is  that  right? 

A.    After  he  left? 

Q.    Yes,  after  he  left  your  employ. 

A.    I  don't  believe  Marco  bid  all  the  pictures 
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from  [1717]  Universal  while  he  was  there.  He  may 

have,  but  I  don't  believe  so. 

Q.  He  just  bid  some  pictures,  but  after  Marco 
left,  the  Paradise  wouldn't  bid  for  any  Universal 
pictures,  isn't  that  right? 

A.  I  don't  remember  if  that  is  after  Marco  left. 
I  believe  even  while  Marco  was  booking  the  house, 
I  think  there  were  a  lot  of  pictures  he  did  not  bid. 
He  wanted  to  negotiate,  and  I  think  the  pictures  he 
did  bid,  I  think  he  put  in  there  no  clearance  over 
any  theatres,  if  you  will  try  to  locate  the  letter. 

Q.  All  right.  I  didn't  ask  you  about  that.  I 
was  just  asking  you  whether  after  the  time  that 
Marco  left — let  us  establish  a  date,  commencing 
January  1,  1951,  thereafter  Paradise  didn't  make 
any  bids  for  Universal  pictures,  is  that  right? 

A.  I  don't  believe  they  did.  Mr.  Lehman  was 
handling  the  buying  and  booking  after  Marco,  and 
I  believe  he  was  trying  to  negotiate  the  pictures. 

Q.     And  not  bid? 

A.     Not  bid.     He  was  trying  to  negotiate. 

Q.  All  right.  Now,  let  us  talk  about  Warner 
pictures.    When  you  went  in  to  see  Mr.  Herbel 

A.  Pardon  me,  Mr.  Mitchell.  Well,  I  can't  ask 
you  a  question.    Go  ahead. 

Q.  After  court.  On  March  30,  1950,  you  went 
to  see  Mr.  Herbel  at  Warner  Bros.? 

A.     In  March,  1950? 

Q.     That  is  right. 

A.     Yes,  I  believe  that  is  the  time. 

Q.     Mr.  Greenberg  also  was  there? 
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A.     Yes,  he  was. 

Q.     Mr.  Herbel  is  now  deceased? 

A.     That  is  correct. 

Q.  And  you  and  Mr.  Herbel  and  Mr.  Greenberg 
for  Warner  Pictures — you  asked  those  gentlemen 
for  Warner  [1719]  Bros,  first  run  Los  Angeles? 

A.  That  is  right.  I  believe  my  son  was  there 
I  also. 

Q.  I  see.  And  they  told  you  that  Warner  Bros, 
owned  three  theatres  or  perhaps  you  already  knew 
that? 

A.     Yes,  I  knew  it  and  they  told  me  so. 

Q.  The  Warner  Hollywood,  the  Warner  Down- 
town and  the  Warner  Wiltern,  right? 

A.     That  is  right. 

Q.  And  they  said  that  they  wanted  to  play 
their  pictures  in  their  own  theatres,  didn't  they? 

A.     Well,  words  to  that  effect. 

Q.  And  that  they  were  going  to  play  the  pic- 
tures in  their  own  theatres? 

A.     That  is  right.    I  think  those  were  the  words. 

Q.  And  weren't  going  to  play  them  in  any  other 
theatres?  A.     That  is  correct. 

Q.  They  told  you  that  that  enabled  them  to  ex- 
ploit their  pictures  first  run  in  the  way  that  they 
desired  to  do  so  without  any  interference  from 
anybody  else? 

A.  Well,  I  don't  believe  they  mentioned  they 
were  going  to  exploit  the  pictures.  They  just  said 
they  were  going  to  play  their  pictures  in  their  own 
theatres. 
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Q.  They  told  you  those  theatres  needed  the  pic- 
tures ? 

A.  We  didn't  discuss  whether  they  needed  them 
or  not.  They  just  told  me  they  were  going  to  play 
their  pictures  in  [1720]  their  theatres  and  nobody 
else  could  have  them. 

Q.  And  they  told  you  they  didn't  propose  to  di- 
lute their  receipts  at  their  theatres  by  having  some 
other  theatre  playing  day  and  date  with  them? 
Didn't  they  tell  you  that? 

A.     No,  they  didn't  use  those  terms. 

Q.     Isn't  that  in  substance  what  they  said? 

A.  Yes,  in  substance  that  is  what  it  would 
mean,  but  you  said  it  different  than  they  did. 

Q.  All  right.  Now,  at  that  time  they  told  you 
that  with  respect  to  7-day  runs  they  were  offering 
those  by  what  they  called  "competitive  negotia- 
tions," didn't  they?  A.     Or  bidding. 

Q.  No.  Didn't  they  use  the  words  "competitive 
negotiations?" 

A.  They  may  have  or  they  may  have  used  the 
word  "bidding."  We  were  in  there  a  half  hour. 
They  may  have  used  both  expressions. 

Q.  Well,  perhaps  you  didn't  know,  but  at  the 
time  you  opened  your  theatre  in  August,  1950,  War- 
ner was  not  sending  out  bid  requests  but  on  the 
other  hand  was  simply  taking  over  the  telephone 
offers  for  pictures,  isn't  that  right?  I 

A.     I  don't  know  how  they  were  doing  it. 

Q.  You  don't  know  how  they  were  doing  it.  If 
you  [1721]  don't  know,  then  don't  try  to  tell  us. 
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A.  Okay.  I  mean,  I  don't  know  if  they  were 
doing  it  on  the  telephone  or  having  their  salesmen 
go  over  and  visit  the  exhibitor  or  the  salesmen  go  to 
the  Fox  office  and  negotiate  with  them  at  the  Fox 
office.  I  don't  know  how  they  did  it.  I  wasn't 
interested  in  how  they  sold  their  pictures. 

Q.  Well,  you  were  interested  in  getting  some 
"Warner  7-day  runs? 

A.  Yes,  but  I  wasn't  interested  in  how  they 
were  selling  the  other  theatres  in  Los  Angeles  or 
the  State  of  California. 

Q.  You  were  mighty  interested  in  how  they  were 
selling  the  theatres  in  Inglewood  and  the  West- 
chester area? 

A.  I  surely  was.  Especially  I  wanted  pictures 
for  the  Paradise.  That  is  why  we  built  the  theatre. 
We  had  to  have  pictures. 

Q.  Xow,  in  wanting  pictures  for  the  Paradise, 
you  knew  that  when  you  opened  the  theatre  Warner 
was  offering  pictures  by  what  they  called  "competi- 
tive negotiations"  and  by  that  I  mean  that  either 
over  the  telex)hone  or  by  personal  visits  salesmen 
would  talk  with  exhibitors  in  the  Inglewood- West- 
chester area  and  ask  them  for  offers  and  find  out 
who  would  give  the  best  offer  and  give  the  picture 
to  him.  Didn't  you  know  that  is  the  way  they  were 
doing  their  business? 

A.     I  don't  know  how  they  were  doing  business 
with  [1722]  somebody  else,  Mr.  Mitchell. 
•    Q.     They  were  coming  to  you  and  asking  you  for 
an  offer? 


1340     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Schreiber.) 

A.  Well,  if  you  want  to  use  the  word  "you," 
they  were  negotiating  with  Marco  Wolff. 

Q.     But  they  were  negotiating? 

A.     Marco  Wolff. 

Q.  And  they  called  that  negotiating  "competi- 
tive negotiations,"  didn't  they,  in  their  conversa- 
tions with  you? 

A.  I  had  no  conversations  with  them,  Mr.  Mitch- 
ell, 

Q.  Well,  you  had  a  conversation  with  Mr.  Herbel 
and  Mr.  Greenberg? 

Mr.  Corinblit :  That  is  in  March  of  1950,  counsel. 
Now,  don't  confuse  the  dates. 

Q.  (By  Mr.  Mitchell)  :  You  had  a  conversation 
with  Mr.  Herbel  and  Mr.  Greenberg  in  March  of 
1950?  A.     I  did,  yes,  with  my  son. 

Q.  And  they  told  you  they  were  offering  their 
pictures  by  competitive  negotiation? 

A.     They  may  have  used  those  words. 

Q.  And  after  the  theatre  opened,  they  continued 
to  offer  their  pictures  by  competitive  negotiations 
for  a  period  of  time,  didn't  they? 

A.  I  don't  remember.  I  believe  at  the  time 
they  told  me  that,  as  you  said,  they  were  competi- 
tive negotiations.  [1723]  That  was  the  period  of 
time  that  they  had  a  set  deal  whereby  the  La  Tijera 
and  the  Imperial  were  getting  their  pictures  with- 
out l^idding  and  the  other  theatres  were  not  nego- 
tiating. The  only  theatres  that  were  negotiating 
Avere  the  La  Tijera  and  the  Imperial,  if  I  am  not 
mistaken. 
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Q.  Now,  on  September  1,  1950,  Warners  began 
sending  requests  for  bids  to  you.  Do  you  remember 
that?  A.     September,  1950? 

Q.     Yes,  shortly  after  you  opened? 

A.     They  may  have. 

Q.     And  they  continued  that  imtil  May,  1951? 

A.     They  may  have. 

Q.  And  then  they  went  back  to  competitive  nego- 
tiation again,  is  that  right?  A.     In  1951? 

Q.    Yes,  1951,  in  May.    Do  you  remember  that? 

A.  Xo,  I  don't  remember  the  dates.  I  do  remem- 
ber what  they  did  on  the  third  picture. 

Q.  Well,  Warner  Bros,  licensed  you  the  first  two 
pictures  which  you  played  in  your  theatre,  isn't 
that  true? 

A.  The  first  three  pictures  were  given  to  Marco 
Wolff  as  an  experiment  that  we  talked  about,  to 
try  out  the  house,  the  first  three  pictures. 

Q.  You  opened  with  a  Warner  picture,  didn't 
you?  A.     Yes,  Pretty  Baby.  [1724] 

Q.  And  the  second  picture  you  had  was  a  War- 
ner picture? 

A.  Kot  the  second  week  but  the  second  Warner 
picture,  yes. 

Q.  I  am  sorry.  Your  second  picture  was  a  Uni- 
versal, and  your  third  picture  was  a  Warner  pic- 
ture? A.     That  is  correct,  the  third  week. 

Q.  Mr.  Herbel  had  agreed  to  give  you  two  7-day 
pictures,  hadn't  he?  A.     No. 

Q.  Well,  let  me  see  if  I  can  refresh  your  recol- 
lection.   If  you  would  look  at  the  deposition  given 
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by  your  son  Max  on  April  9,  1956,  commencing  at 

page  66,  and  ending  at  page  68.     If  you  would 

read  that,  please,  I  think  that  may  refresh  your 

recollection. 

A.     This  is  my  son's? 

Q.     Yes.  A.     All  right,  Mr.  Mitchell. 

Q.  Does  that  refresh  your  recollection  that  Mr. 
Herbel  agreed  to  give  the  Paradise  two  pictures  on 
a  7-day  run?  A.    Well,  this 

Q.     You  can  answer  that  "Yes"  or  ''No." 

A.     No,  it  does  not. 

Q.     It  does  not  refresh  your  recollection?  [1725] 

A.  No,  because  Mr.  Marco  WoM  told  me  he 
was  to  get  three  pictures. 

Q.  You  weren't  present  at  the  arrangement  with 
Mr.  Herbel  at  all  then? 

A.     No,  I  was  not.     I  was  not. 

Q.  But  you  do  know  he  agreed  to  give  you  some 
pictures  on  a  7-day  availability? 

A.  Marco  told  me  that  he  made  arrangements 
with  Mr.  Herbel  to  get  three  7-day  pictures  to  get 
the  theatre  opened  because  in  here,  Mr.  Mitchell 

Q.     Well 

A.     You  asked  me  to  read  this,  didn't  you? 

Q.  Let  me  read  it  then  to  the  jury.  Perhaps 
that  will  straighten  this  out. 

A.     Okay,  please  do. 

Mr.  Mitchell :  May  I  read  this,  your  Honor,  from 
the  deposition? 

The  Court:    Yes,  you  may  read  it. 
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Mr.  Mitchell :  This  is  from  the  deposition  of  Max 
Schreiber,  page  66,  line  26,  to  page  68,  line  24: 

^'Q.  Xow,  you  mentioned  a  second  conversation 
Tvith  Mr.  Herbel  which,  you  said,  you  believed  was 
a  telephone  conversation  in  which  you,  Marco  Wolff, 
and  Mr.  Wolff  participated.    Is  that  correct? 

''A.     That's  correct. 

"Q.  Do  you  recall  when  that  conversation  oc- 
curred ? 

"A.     Just  prior  to  the  opening  of  the  theatre. 

"Q.  Was  that  a  conference,  or  were  you  and 
Mr.  Wolff  together  talking  to  Mr.  Herbel  or  what? 

"A.  I  was  at  Mr.  Wolff's  office  at  the  Holly- 
wood Paramount.  Mr.  Herbel  was  at  his  office 
on  Film  Row  and  they  were  on  the  telephone  and 
I  was  on  the  extension  phone. 

"Q.  So  you  were  able  to  hear  both  Mr.  Herbel 
and  Mr.  Wolff?  "A.    Yes. 

"Q.  Xow,  will  you  tell  me  what  was  said  by  Mr. 
Wolff  and  by  you  and  by  Mr.  Herbel  on  that  occa- 
sion, as  nearly  as  you  can  recall? 

"A.  Well,  we  had  consummated  an  arrange- 
i  ment  with  Mr.  Wolff  to  book  and  buy  pictures  for 
the  Paradise  Theatre  and  he  was  attempting  to  get 
us  a  picture  to  open  the  theatre  with.  The  theatre 
had  been  completed  for  some  five  or  six  or  eight 
weeks  [1727]  prior  to  the  opening  and  we  didn't 
have  any  pictures  to  open  with.  We  wanted  to 
open  on  an  early  run  and  Mr.  Wolff  asked  Mr. 
Herbel  for  pictures  so  we  could  open  the  theatre 
and 
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"Q.  Did  he  say  on  what  rim  he  wanted  the 
pictures?  "A.     First  run. 

"Q.     First  run  Los  Angeles? 

"A.  First  run  Los  Angeles,  and  Mr.  Herbel  said 
he  couldn't  do  that  because  they  had  to  put  their 
pictures  in  their  theatres  first,  and  I  remember  Mr. 
Marco  asking  him,  well,  what  could  he  do,  what 
did  he  suggest.  He  had  to  get  the  theatre  open.  He 
had  a  management  arrangement  with  us  and  it  was 
putting  him  in  an  embarrassing  position  with  us, 
and  Mr.  Herbel  said,  well,  in  view  of  their  friend- 
ship that  he  w^ould  date  a  picture  on  the  7th  day 
for  us,  a  picture  called  Pretty  Baby  that  was  going 
to  be  available  the  following  week  and  he  would 
date  it  and  we  could  go  ahead  and  prepare  our  ads 
for  the  opening  of  the  theatre  with  that  picture  as 
our  first  picture,  and  Marco  told  him  that  he 
couldn't  run  one  picture  forever. 

"There  was  another  picture  that  was  coming  up 
the  follomng  week  or  something  and  would  he  date 
[1728]  that,  too,  and  I  believe  after  quite  a  con- 
versation Mr.  Herbel  said  he  would  date  both  of 
the  pictures  for  us  so  that  we  would  know  we  would 
have  pictures  for  a  few  weeks  to  get  started  in 
the  theatre,  and  that  Avould  be  on  the  7-day  avail- 
ability, and  Mr.  Marco  thanked  him  and  told  him 
he  would  see  him  at  the  farm  on  Sunday.  They 
have  a  farm  next  to  each  other  in  Devonshire,  and 
that  was  the  substance,  as  I  recall,  of  that  conversa- 
tion." 
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The  Court :  Mr.  Mitchell,  maybe  this  is  a  pretty 
good  place  to  break. 

Ladies  and  gentlemen,  we  are  about  to  take 
another  recess  and  again  it  is  my  duty  to  admonish 
you  not  to  discuss  this  case  with  anyone  nor  permit 
anyone  to  discuss  it  with  you.  You  are  not  to  form- 
ulate or  express  any  opinion  as  to  the  rights  of 
the  parties  until  the  case  has  been  finally  submitted 
to  you. 

With  that  admonition  we  will  now  recess  until 
2:00  o'clock. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
date.)  [1729] 

Friday,  July  27,  1956,  2:00  o'clock 
The  Court:     Stipulate  the  jury  is  present  in  the 
box? 

Mr.  Mitchell :     Yes,  sir. 

]\Ir.  Corinblit:     So  stipulated. 

The  Court:     You  may  proceed. 

ALEX  SCHREIBER 

the  witness  on  the  stand  at  the  time  of  the  recess, 
having  been  first  duly  sworn,  was  examined  and 
testified  further  as  follows: 

Cross  Examination— (Continued) 
Q.     (By  Mr.  Mitchell) :    Mr.  Schreiber,  on  your 
judgment   of  the   relative   desirability  of  theatres 
from  a  distributor's  standpoint,  you  think  the  Para- 
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dise  is  an  exceedingly  good  theatre  for  distributors 

to  play  their  pictures  in,  isn't  that  true? 

A.     That  is  true. 

Q.  Let's  talk  about  the  7  day  run.  That  is  true 
for  the  7  day  run?  A.     Yes,  sir. 

Q.  Do  you  think  your  theatre  is  a  better  theatre 
than  the  Imperial  Theatre,  let's  say? 

A.  You  mean  better  as  far  as  grossing  or  in 
appearance?  [1730] 

Q.     No,  as  far  as  grossing. 

A.  Oh,  I  think  we  would  have  grossed  a  lot  more 
money  than  the  Imperial  Theatre. 

Q.     How  about  the  Rio  ? 

A.  I  think  we  would  have  grossed  a  lot  more 
money  than  the  Rio. 

Q.     How  about  the  Southside? 

A.  Oh,  I  believe  we  would  have  grossed  as  much, 
if  not  more  than  the  Southside  eventually. 

Q.     And  how  about  the  Fifth  Avenue? 

A.  I  think  Ave  would  have  grossed  more  than 
the  Fifth  Avenue. 

Q.  From  your  concept  of  substantial  competi- 
tion, you  would  say,  would  you  not,  Mr.  Schreiber, 
that  there  is  no  substantial  competition  between 
the  Academy  in  Inglewood  and  the  United  Artists 
in  Inglewood,  isn't  that  right? 

The  Court:     No  substantial  competition? 

Mr.  Mitchell:    Yes. 

Q.     Isn't  that  what  you  would  say? 

A.  Just  a  minute.  I  am  trying  to  picture  the 
locations  now. 
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Q.     The  Academy  on  Manchester  Boulevard. 

A.    Yes. 

Q.  And  the  United  Artists  in  downtown  Ingle- 
wood. 

A.  I  would  say  that  there  is  some  competition. 
AVhether  [1731]  it  is  substantial  or  not,  I  don't 
know.    I  would  want  to  give  that  some  thought. 

Q.  I  think  you  have  already  thought  about  it. 
"We  will  come  back  to  that  in  a  minute.  You  would 
say  as  between  the  Academy  and  the  Fox  Theatre, 
which  is  marked  on  here  as  the  Fox  Crest,  that 
there  is  no  substantial  competition  between  those 
two  theatres  from  your  concept  of  it? 

A.  There  may  be  because  the  Fox  and  United 
Artists,  the  first  theatre  you  mentioned,  they  are 
across  the  street  from  one  another. 

Mr.  Mitchell :  I  would  like  to  read,  your  Honor, 
from  Mr.  Schreiber 's  deposition  given  on  February 
13,  1956,  at  page  596,  line  11  to  line  24. 

''Q.  Did  you  have  any  opinion  as  to  whether 
the  Fox  Ingle  wood  and  the  United  Artists  were 
competitive  with  the  Academy? 

"A.  I  have  an  opinion  of  that,  yes.  Whether 
I  expressed  it  at  that  time  or  not,  I  don't  remember. 

"Q.  Well,  is  your  opinion  any  different  now  than 
it  was  in  1950? 

"A.     No,  it  is  still  the  same. 

"Q.    What  is  your  opinion? 

"A.  There  is  no  competition  between  the  Fox, 
United  Artists,  and  Academy. 

*'Q.    You  don't  think  that  they  are  dependent 
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[1732]  upon  the  same  patronage  for  their  attend- 
ance? "A.     Not  substantially,  no." 

Mr.  Corinblit:  Would  you  go  on,  please,  to  the 
next  question  and  answer? 

Mr.  Mitchell:  Yes.  I  will  read  just  as  long  as 
you  want  me  to. 

"Q.  How  substantial  is  substantially  competi- 
tive in  your  judgment  and  opinion,  Mr.  Schreiber? 

"A.  If  they  were  to  affect  one  another  to  the 
extent  of  1500  or  2,000  a  week. 

"Q.  Anything  less  than  that  is  not  substantial 
competition  ? 

"A.  No,  because  the  film  companies  get  the  big- 
gest share  of  the  difference. 

"Q.  When  you  mean  the  film  companies  get  the 
biggest  share  of  the  difference,  what  do  you  mean? 

"A.  The  film  rentals  range  anywhere  from — 
well,  maybe  they  don't  with  the  Fox  theatres,  but 
they  do  with  the  Paradise. 

''Q.     They  range  anywhere  from  what  to  what? 

"A.  From  40  to  80  per  cent  to  the  film  com- 
panies. " 

Any  more? 

Mr.  Corinblit:    That  is  up  to  you. 

Mr.  Mitchell:     All  right.   [1733] 

Q.  On  your  Paradise  Theatre  in  1950  to  1951, 
the  house  expense  of  your  theatre  before  cost  of 
administration  was  $2,200  a  week,  isn't  that  correct? 

A.  I  believe  that  was  our  expense  in  the  begin- 
ning, right. 

Q.     What  do  you  mean,  in  the  beginning? 
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A.  When  we  first  opened  up,  the  first  few  months 
we  were  open. 

Q.     The  first  few  months.     All  right. 

The  Court :  Did  that  $2,200  a  week  include  any 
salary  to  the  officers  of  the  corporation? 

The  Witness :    That  includes  a  salary  to  my  son. 

The  Court :    How  much  was  that  ? 

The  Witness:     $20  a  week. 

The  Court:  Is  that  the  only  officer  in  the  cor- 
poration tliat  got  any  salary  out  of  the  $2,200  a 
week  ? 

The  Witness:  That  is  the  only  amount  of  salary 
paid.  My  son  got  $100  a  week,  and  he  charged  $80 
to  the  bowling  alley  and  $20  of  the  $100  to  the 
theatre. 

The  Court :  Bid  this  $2,200  a  week  include  the 
bowling  alley? 

The  Witness:    Oh,  no,  absolutely  not. 

Q.  (By  Mr.  Mitchell) :  What  was  there  attached 
to  this  theatre?  There  was  a  bowling  alley,  and 
did  you  have  a  restaurant  there?  [1734] 

A.  There  was  a  coffee  shop  and  the  bowling 
alley. 

Q.     And  a  cocktail  bar? 

A.     In  the  bowling  alley. 

Q.     A  cocktail  bar  there,  also?  A.    Yes,  sir. 

Q.  What  else  did  you  have  besides  that  in 
connection  with  the  theatre? 

The  Court:  I  suppose  they  had  some  bowling 
balls  and  some  pins. 
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Q.  (By  Mr.  Mitchell)  :  They  always  have  pop- 
corn and  peanuts  at  the  theatre,  don't  they? 

A.  I  believe  we  had  a  nursery  there  where  we 
had  a  matron  to  take  care  of  children  while  the 
"women  were  bowling  in  the  day  time.  [1735] 

Q.  Now,  in  addition  to  this  $2200  a  week  you 
had  a  cost  of  administration  under  your  arrange- 
ment with  Marco  Wolff  of  five  per  cent,  didn't  you"? 

A.     I  believe  that  was  his  figure. 

The  Court:     Five  per  cent  of  what? 

The  Witness :    Whatever  came  in  to  the  box  office. 

The  Court:    You  mean  the  gross? 

The  Witness:    Yes. 

Q.  (By  Mr.  Mitchell)  :  All  right.  Let  us  as- 
sume a  gross  of  $3600,  and  if  you  have  a  five  per 
cent  cost,  you  have  $180  a  week  administration  cost, 
isn't  that  right? 

A.  That  would  be  the  figure  that  Mr.  Marco 
Wolff  would  receive  for  administration  and  book- 
keeping, et  cetera. 

Q.  ISTow,  still  assuming  that  same  $3600,  a  film 
rental  of  35  per  cent  in  that  day  and  age  was 
reasonable,  was  it  not?  A.    Yes. 

Q.     So  if  you  paid  a  film  rental  of  35  per  cent 

A.  Mr.  Mitchell,  if  you  don't  mind  the  interrup- 
tion, there  would  be  a  second  feature  deduction. 

Q.     Second  feature  deduction? 

A.    Before  the  35  per  cent. 

Q.  Before  the  35  per  cent.  That  is  true.  So 
that  your  second  feature  would  run  you  around 
$200  or  $300?  A.     Yes.  [1736] 
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Q.  That  would  be  $1155  film  rental  plus  your 
second  feature  which  we  assume  would  cost  $300 
or  $1455,  is  that  right?  A.     Film  rental,  yes. 

Q.     Film  rental?  A.    Yes. 

Q.  All  right.  On  that  basis  you  have  a  break 
even  point  of  around 

The  Court :  Mr.  Mitchell,  you  have  house  expense 
of  $2200,  and  administration  expense  and  film 
rental.  Does  the  fihn  rental  come  in  on  house  ex- 
pense ? 

Mr.  Mitchell:    No. 

The  Witness:     That  was  in  addition. 

Mr.  Mitchell:  That  was  exclusive  of  cost  of  ad- 
ministration and  exclusive  of  film  rental. 

The  Court:  Then  what  does  house  expense  in- 
clude ? 

The  Witness :  In  our  particular  case  we  paid  no 
rent.  We  owned  our  own  building,  so  the  house 
expense  would  include  taxes,  insurance,  interest  on 
the  mortgage,  salaries,  electric  lights,  water,  adver- 
tising. It  included  our  auditor,  and  that  runs  up 
to  $2200. 

The  Court:  All  right.  I  wanted  to  make  sure 
that  was  understood. 

Q.  (By  Mr.  Mitchell):  So  that  means  your 
break  even  point  is  somewhere  around  $3800? 

A.     It  would  be  in  that  case,  yes. 

The  Court:    That  is  for  a  week? 

The  Witness:     Yes,  sir. 

Mr.  Corinblit:  It  is  based  on  the  $2200  figure 
which  you  will  have  to  consider. 
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The  Court:    It  was  a  week's  expense. 

Mr.  Corinblit:  But  that  is  not  the  actual  house 
expense.  This  is  just  a  figure  which  Mr.  Mitchell 
is  using. 

The  Court:  That  is  what  the  witness  testified 
to.  He  said  $2200.  He  said  that  at  the  outset  there 
was  a  twenty-two  hundred  dollar  figure. 

Mr.  Mitchell:    For  the  first  few  months. 

Mr.  Corinblit :    He  testified  that  was  at  the  outset. 

The  Court:  Mr.  Corinblit,  my  understanding  is, 
and  I  think  the  jury  is  justified  in  coming  to  the 
same  conclusion,  that  at  the  beginning  the  house 
expense  was  $2200  a  week. 

Mr.  Corinblit:    "Beginning"  is  the  key  word. 

The  Witness:     Right. 

Mr.  Mitchell :  He  may  change  his  testimony  now, 
but  he  said  a  few  moments  ago  the  first  few  months. 

Mr.  Corinblit:  We  have  the  profit  and  loss  state- 
ments here  in  court.  Mr.  Mitchell  has  the  profit  and 
loss  statements  showing  the  actual  expense  for  the 
full  year  and  there  is  no  question  about  it,  but  Mr. 
Mitchell  wants  to  use  a  different  figure.  [1738] 

The  Court:  He  says  the  house  expense  at  the 
beginning  was  $2200.  I  don't  know  whether  he  said 
the  first  few  months  or  not. 

What  do  you  mean  when  you  say  "the  begin- 
ning ? ' ' 

The  Witness :  At  the  beginning,  when  we  opened 
up. 

The  Court:    For  how  long? 
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The  Witness :  I  don't  know.  The  reports  would 
show  that  exactly. 

Mr.  Mitchell:  Let  us  get  his  testimony,  your 
Honor.    He  said  for  the  first  few  months. 

The  Witness :  It  may  have  been  for  the  first  few 
months.    I  believe  I  said 

The  Court:    All  right. 

The  Witness:  When  you  open  up  in  the  begin- 
ning you  have  a  lot  of  advertising,  a  lot  of  pre- 
opening  expense  that  you  don't  have  later  on.  You 
go  on  the  radio  and  you  spend  a  lot  of  money  in 
the  beginning  so  tliat,  naturally,  the  auditor  can't 
charge  everything  to  the  one  week.  He  may  spread 
it  over  three  weeks  or  over  a  four-week  period  or 
maybe  over  a  six  months  period.  It  is  all  accord- 
ing to  what  the  money  was  spent  for. 

The  Court :  How  long  did  that  run  ?  How  many 
weeks  were  run  to  compute  the  $2200  a  week? 

The  Witness:  I  couldn't  tell  you  exactly.  You 
would  have  to  look  at  the  monthly  statements  of 
the  auditor.  I  [1739]  don't  know— whoever  has 
got  it. 

The  Court:  Are  you  limiting  "in  the  beginning" 
the  first  week? 

The  Witness:  I  think  it  was  longer— longer  than 
the  first  week. 

The  Court:    Was  it  longer  than  three  weeks'? 

The  Witness :    It  may  have  been. 

The  Court:    Longer  than  three  months? 

The  Witness:    I  don't  think  so,  because  with  the 
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amount  of  business  which  we  were  doing  we  couldn't 

continue  with  that  much  expense. 

Mr.  Corinblit:  We  will  be  glad  to  have  the 
P  and  L  statements  go  in  at  this  time  if  Mr.  Mitch- 
ell would  like  to  put  them  in.  They  are  here  and 
he  has  cojDies  of  them. 

The  Court:  He  has  a  right  to  have  this  witness 
testify  and  I  want  to  know  what  this  witness  meant. 

Mr.  Corinblit:    Yes. 

Q.  (By  Mr.  Mitchell)  :  At  the  last  of  November, 
1950,  you  were  telling  Mr.  Cohen  that  you  house 
expenses  amounted  to  $2200  a  week.  See  if  you 
don't  recall  that. 

(Handing  document  to  the  witness.) 

A.  Yes.  This  letter  is  dated  November  27th, 
but  that  letter  also  states  as  of  November  7,  which 
was  practically  three  weeks  prior  to  that,  which 
would  then  include  September  and  October — ^two 
months.  [1740] 

The  Court:  Then  this  house  expense  you  say 
included  the  pa3niients  on  the  loan  or  the  interest  on 
the  loan.    What  was  it?    Was  it  interest  on  a  loan? 

The  Witness:    Yes,  sir. 

The  Court:    It  didn't  include  any  payments? 

The  Witness:  Oh,  no.  Uncle  Sam  doesn't  allow 
you  to  do  that.  Plus  interest  on  the  equipment  that 
was  bought  on  contract.  [1741] 

Mr.  Mitchell:  Do  you  have  Plaintiff's  Exhibit 
45- J  there  ? 

Q.     I  am  going  to  give  you,  Mr.  Schreiber,  Plain- 
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tiff's    Exhibit    45- J    to    have    before    you,    please. 

(Handing  exhibit  to  witness.) 

Now,  you  opened  your  theatre  with  a  Warner  pic- 
ture named  Pretty  Baby,  playing  at  the  top  half  of 
the  double  bill,  and  a  Republic  picture,  Harbor  of 
Missing  Men,  playing  at  the  lower  half  of  the  dou- 
ble bill,  isn't  that  correct? 

A.     That  is  the  opening  attraction. 

Q.  We  will  just  use  W  for  Warner  Bros.  I  am 
going  to  use  R  for  Republic.  Now,  the  gross  on  these 
pictures  was  $1,875,  wasn't  \i% 

A.     That's  right. 

Q.  And  the  fihn  rental  which  you  paid  Warner 
Bros,  was  $600,  right?  A.     That  is  correct. 

Q.  So  that  on  those  two  pictures  you  didn't  make 
your  break-even  point,  did  you? 

A.     No,  we  did  not. 

Q.  The  second  picture  you  played  was  a  Univer- 
sal picture  named  Desert  Hawk,  wasn't  it? 

A.  Yes,  sir.  But,  Mr.  Mitchell,  you  forgot  to  put 
the  cost  of  the  second  picture  that  was  played  with 
Pretty  Baby.  You  have  it  marked  on  there  but  you 
don't  have  the  film  [1742]  rental. 

Q.  Well,  that  went  to  Republic.  Republic  isn't 
involved  here.  I  am  just  concerned  with  what  War- 
ner Bros,  got  out  of  it. 

A.     The  film  rental  that  they  got  ? 

Q.  Please,  sir.  I^t's  go  on  to  the  next.  Desert 
Hawk  was  the  second  picture  you  played. 

A.     That  is  correct. 

Q.     That  was  a  Universal  picture  ? 
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A.     That  is  correct. 

Q.  I  will  mark  that  IT.  You  held  with  that  on  the 
lower  half  of  the  double  bill  Pretty  Baby,  correct? 

A.     Yes.  We  couldn't  get  another  picture. 

The  Court:  You  mean  to  say  you  couldn't  get  a 
picture  of  any  kind  ? 

The  Witness:  We  couldn't  get  a  picture  that 
was  suitable  to  play  for  the  second  week  so  we  were 
compelled  to  hold  the  first  week's  picture  over  so  we 
could  have  a  picture  the  second  week. 

The  Court:  You  couldn't  get  a  picture  that  was 
three  or  four  years  old  ? 

The  Witness:  Oh,  yes,  we  could  have  got  one 
three  or  four  years  old,  yes,  but  when  we  open  a 
practically  $500,000  building,  a  beautiful  theatre,  a 
fine  theatre,  we  couldn't  book  a  three-  or  four-year 
old  picture.  [1743] 

The  Court:  Then  when  you  say  you  couldn't  get 
any  picture,  you  weren't  stating  exactly  the  fact, 
were  you?  You  could  have  got  some  picture. 

The  Witness:  I  apologize.  We  could  have  got 
some  picture,  yes. 

The  Court:  But  you  couldn't  get  a  picture  you 
thought  was  suitable  ? 

The  Witness :    That  is  correct. 

Q.  (By  Mr.  Mitchell) :  You  could  have  got 
plenty  of  pictures  at  a  21  day  availability? 

A.     I  don't  think  so,  not  plenty. 

Q.     You  didn't  try? 

A.     I  didn't  try,  no,  because  I  was  not  booking 
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the  house.  You  would  have  to  ask  Mr.  Wolff  that, 

Mr.  Mitchell. 

Q.  So  far  as  this  bill  with  Desert  Hawk  at  the 
top  of  the  bill,  a  Universal  picture,  you  grossed 
$2,139,  didn't  you?  A.     That  is  correct. 

Q.    You  paid  Universal  a  film  rental  of  $661. 

A.     That  is  correct. 

Q.  So  that  you  didn't  break  even  on  that,  did 
you?  A.     No,  we  did  not. 

Q.  Now,  your  third  picture  that  you  played  was 
Warner  Bros.'  Kiss  Tomorrow  Goodbye,  along  with 
Treble  Trouble,  a  picture  of  Monogram's,  is  that 
correct?  [1744]  A.     That  is  correct. 

Q.  And  on  that  bill  you  grossed  $1,522,  is  that 
right?  A.     That  is  correct. 

Q.    And  paid  Warner  Bros,  a  film  rental  of  $542  ? 

A.     That  is  correct. 

Q.  The  dates  on  which  you  played  that  bill  were 
from  September  6  to  12,  1950,  is  that  right? 

A.     That  is  correct. 

Mr.  Mitchell:  We  have  here,  your  Honor,  and 
imder  stipulation  either  party  can  use  them,  the 
various  cut-off  cards,  which  are  recordations  of  in- 
formation with  respect  to  various  theatres,  and  I 
would  like  to  read  into  evidence  from  the  Warner 
cut-off  card  involving  the  Rio  Theatre,  the  gross 
and  film  rental  paid  by  the  Rio  on  this  same  picture 
for  the  same  period  of  time.  You  can  follow  here,  if 
you  want  to. 

Mr.  Corinblit:  That's  all  right.  You  can  read  it. 
Your  Honor,  we  have  no  objection  to  this.  We  pro- 
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pose  to  offer  all  the  cut-off  cards  in  evidence,  so  I 

am  agreeable  to  this  reading. 

The  Court:  That's  all  right.  Let  Mr.  Mitchell 
read  that  into  the  record  if  he  wants  to. 

Mr.  Corinblit:    Yes,  sir. 

Mr.  Mitchell:  Reading  from  Joint  Plaintiff  and 
Defendants'  Exhibit  D-2,  marked  for  identification, 
I  will  read  into  evidence  the  gross  of  the  Rio  on  this 
picture.  [1745] 

From  September  6  to  12,  1950,  the  gross  is 
$1,908.39,  and  the  film  rental  $1,000. 

The  Court:  Which  picture  was  that,  Mr. 
Mitchell? 

The  Witness:    How  much  was  the  gross?  [1746] 

Mr.  Mitchell:     This  is  Kiss  Tomorrow  Goodbye. 

Mr.  Corinblit:  Mr.  Mitchell,  before  you  go  on,  I 
would  like  to  check  those  figures. 

Where  do  you  have  this  $1000  ? 

Mr.  Westbrook:    Right  there  (indicating). 

Mr.  Corinblit:  Well,  Mr.  Westbrook  has  pointed 
out  a  place  where  the  film  rental  terms  are  provided 
and  not  the  payment. 

I  will  not  quarrel  with  that  if  we  can  get  the  fact 
verified  that  $1000  was  paid. 

Mr.  Mitchell :    All  right. 

Q.  Now,  the  next  picture  you  played  was  Co- 
lumbia Film  Company's  picture  named  In  a  Lonely 
Place  along  with  Warner's  Kiss  Tomorrow  Good- 
bye ?  A.     Correct. 

Q.     Is  that  correct? 

A.    Yes,  that  was  another 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1359 

(Testimony  of  Alex  Schreiber.) 

Q.  ''Yes,"  answers  it  unless  you  want  to  say 
something.  I  don't  know  how  you  can  explain  that. 
The  answer  is  "Yes." 

A.  I  want  to  explain  that  the  second  picture 
with  In  a  Lonely  Place  was  held  over  from  the  week 
before  because  there  was  another  place  that  we 
couldn't  get  a  suitable  second  picture  and  if  I  may 
add  that  In  a  Lonely  Place  was  one  of  those  nervous 
pictures.  [1747] 

Q.  Well,  these  companies  can't  make  a  winner 
every  time,  you  know. 

Mr.  Corinblit:  Mr.  Mitchell,  I  am  sorry,  but  I 
notice  on  Kiss  Tomorrow  Goodbye  you  have  read 
the  total  film  rental  paid  for  the  total  run  of  the 
picture — that  is  for  the  next  week. 

Do  you  want  to  do  that 

Mr.  Westbrook :  There  is  a  statement  of  the  gross 
and  if  you  want  the  film  rental  and  the  gross,  all 
right,  but  that  one  played  flat  rental. 

Mr.  Corinblit :  I  think  we  should  have  the  com- 
plete picture. 

Mr.  Mitchell:  I  don't  mind  putting  down  here 
anything  you  want  that  is  a  fact.  I  was  trying  to 
show  what  the  film  rental  was  for  a  week  to  com- 
pare it  with  this  break  even  point  to  show  what  kind 
of  performance  this  theatre  did.  If  you  want  to 
have  the  flat  rentals  in  there  for  the  second  feature, 
certainly.  It  is  just  another  figure,  however.  It  does 
nothing  so  far  as  I  am  concerned  to  show  what  the 
theatre  can  do. 

Mr.  Corinblit:    I  don't  want  to  prevent  you  from 
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showing  anything  you  want  to  show  but  I  think  you 
should  be  complete  about  the  picture  the  second 
week  it  played. 

Mr.  Mitchell :  I  will  put  anything  on  here  that  is 
a  fact  that  you  want.  What  do  you  want  on  here? 

Mr.  Corinblit:  Under  the  Rio.  If  you  will  put 
September  13  to  19,  $150  and  that  is  all  I  want. 
That  is  the  rental. 

Mr.  Mitchell:  I  don't  understand  what  you  are 
talking  about.  I  am  only  interested  in  the  one  week 
of  the  Rio  to  compare  it  with  the  picture  at  the 
Paradise. 

The  Paradise  for  the  picture  Kiss  Tomorrow 
Goodbye  for  one  week  gets  $1522.  The  Rio  for  one 
week  gets  $1908. 

I  suggest  I  go  ahead  and  you  can  write  on  my 
exhibit  anything  you  want  to. 

The  Court :  Let  Mr.  Mitchell  develop  it  as  he  sees 
fit  and  if  you  want  to  add  anything  to  it  or  present 
another  chart,  you  may  do  so. 

Mr.  Corinblit :    All  right,  your  Honor. 

Q.  (By  Mr.  Mitchell)  :  All  right.  Now,  the  Co- 
lumbia picture  In  a  Lonely  Place  and  the  holdover 
of  Kiss  Tomorrow  Goodbye,  yOu  grossed  $2125,  isn't 
that  right  ?  A.     That  is  correct. 

Q.  And  you  paid  Columbia  $1500  film  rental 
which  was  a  guarantee  that  you  agreed  to  pay,  cor- 
rect? 

A.  Paid  them  $1500.  I  don't  know  whether  it 
was  a  guarantee  against  a  percentage  or  a  flat 
$1500. 
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Q.  All  right.  Now,  I  would  like  to  offer  in  evi- 
dence from  Joint  Plaintiff  and  Defendants'  Exhibit 
F-2  for  identification,  the  performance  of  the  South- 
side  on  this  same  picture  at  this  same  time.  [1749] 

There  was  a  gross  of  $4255  and  a  film  rental  of 
$1500  which  I  am  offering  in  evidence  from  that 
document. 

The  Court :    It  may  be  received. 

The  Clerk:    Where  is  the  document *? 

Mr.  Corinblit:  He  is  not  offering  it.  He  is  only 
-reading  from  it. 

The  Court:  You  are  not  only  confusing  the  wit- 
ness but  you  apparently  have  confused  our  clerk. 

The  Clerk :    I  am  not  confused. 

The  Court:  You  have  offered  something  in  evi- 
dence and  we  haven't  a  document. 

Mr.  Mitchell:  With  all  my  apologies  to  Mrs. 
Smith,  just  so  the  jury  is  not  confused. 

The  Court:  If  you  read  it  in,  isn't  that  suffi- 
cient ? 

Mr.  Mitchell:  I  didn't  mean  to  offer  it  in  evi- 
dence. I  meant  to  read  it  in  evidence.  I  just  want  to 
help  take  Mrs.  Smith  off  of  the  hook. 

The  Clerk :    I  am  not  on  a  hook. 

The  Court:    She  was  mumbling  to  herself. 

The  Clerk:    No,  I  wasn't. 

Mr.  Westbrook:  She  was  mumbling  at  me,  your 
Honor. 

The  Court:     I  didn't  know  where  the  mumble 

was  directed. 
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Mr.  Mitchell :  May  I  have  the  cut-olff  card  for  the 
Fifth  Avenue. 

In  order  to  save  time  I  want  to  show  and  I  will 
do  so,  [1750]  your  Honor,  in  a  moment,  that  the 
Fifth — I  will  show  this  by  evidence  in  just  a  mo- 
ment, that  the  Fifth  Avenue  Theatre  a  week  later 
after  the  Paradise  and  the  Southside  had  been  play- 
ing this  picture  for  a  week,  grossed  $2000. 

The  Court :    What  rental  did  they  pay  ? 

Mr.  Mitchell:  I  will  give  it  to  you  in  a  moment. 
I  have  it  here  in  my  notes. 

Mr.  Westbrook:    $437. 

Mr.  Corinblit :  Are  you  going  to  produce  the  cut- 
off card? 

Mr.  Westbrook :    Yes. 

Mr.  Mitchell:  Do  you  have  the  record  from 
which  we  can — I  will  pass  that  until  we  get  the  rec- 
ords. 

Q.  All  right.  Now,  the  next  picture  you  played 
was  Warner  Bros.'  Tea  For  Tw^o  along  with  a  sec- 
ond week  of  Columbia's  A  Lonely  Place,  is  that 
correct?  A.     That  is  correct. 

Q.  And  you  grossed  $1585  and  paid  a  film  rental 
of  $1500,  which  Avas  a  guarantee,  is  that  correct? 

A.  I  don't  know  whether  it  was  a  guarantee 
against  a  percentage  of  a  flat  rental  of  that  $1500. 

Q.     You  paid  $1500? 

A.     We  did  pay  $1500,  yes. 

The  Court :    May  I  ask  a  question  ? 

When  you  keep  these  top  half  of  the  bill  for  the 
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second  [1751]  week,  do  you  pay  a  flat  rate  for  the 

second  week  ? 

The  Witness :  We  did  in  this  case,  yes.  The  sec- 
ond week  they  gave  us  the  picture  at  a  flat  rental. 

The  Court:  What  did  you  pay  the  second  week, 
if  you  paid  $1500  the  first  week,  what  did  you  pay 
the  second  week? 

The  Witness:  We  paid  $100  for  Tea  For  Two 
for  the  second  week,  and  we  paid  for  Kiss  Tomor- 
row Goodbye  the  second  week  $200  and  we  paid  for 
Pretty  Baby  the  second  week  $200.  [1752] 

Mr.  Corinblit:  I  think  we  have  got  the  exhibit 
in  evidence.  Mr.  Schreiber,  I  will  call  your  attention 
to  the  number  of  days  for  which  you  paid  the 
rental. 

The  Witness:    That  $100  for  hold-over? 

Mr.  Corinblit :    Yes. 

The  Witness :    Three  days. 

Mr.  Corinblit:    All  right. 

Mr.  Mitchell:  Now,  what  do  you  say  the  cut-off 
card  shows  on  the  Fifth  Avenue  ? 

Mr.  Westbrook:    The  Fifth  Avenue? 

Mr.  Mitchell :    On  the  14  day  availability. 

Mr.  Westbrook:    $1,892,  instead  of  $2,000. 

Mr.  Corinblit:    For  the  gross? 

Mr.  Westbrook :    Yes. 

Mr.  Corinblit :    How  much  for  the  film  rental? 

Mr.  Westbrook:    423  instead  of  437. 

Q.  (By  Mr.  Mitchell) :  Your  next  picture  is— 
you  are  still  not  making  your  break-even  point,  are 
you?  A.    No,  sir. 
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Q.  Now,  the  next  picture  that  you  played  was 
Columbia's  Convicted,  along  with  Columbia's  Petty 
Girl,  is  that  right"?  A.     That  is  correct. 

Q.  And  on  that  bill  you  grossed  $1,327  and  paid 
a  film  rental  of  $530,  is  that  correct? 

A.     That  is  correct.  [1753] 

Q.  These  are  all  on  7  day  availability,  aren't 
they?  A.     No,  sir. 

Q.    Well,  Convicted  is  on  a  7  day  availability. 

A.     No,  sir. 

Q.    Where  do  you  get  that  information? 

A.  From  the  exhibit  you  handed  me,  or  Mr. 
Westbrook  handed  me. 

Q.     You  say  this  is  a  14  day?  A.    Yes,  sir. 

Q.     Petty  Girl  is  a  14  day?  A.     Yes,  sir. 

Q.  Let's  go  back.  Tea  For  Two  is  a  7  day,  is  that 
right  ?  A.     The  first  week  was  a  7  day. 

Q.  You  only  played  it  one  week,  as  far  as  you 
know? 

A.     We  played  it  the  extra  three  days. 

Q.     A  Lonely  Place  was  a  7  day,  correct? 

A.  7  and  14.  You  have  two  weeks  there,  I  be- 
lieve. 

Q.  The  first  week  you  played  it  was  a  7  day.  You 
had  another  7  day  when  you  played  it  as  the  second 
half  of  the  double  bill. 

When  you  played  Kiss  Tomorrow  Goodbye  at  the 
top  half  of  the  bill,  it  was  a  7  day  picture,  is  that 
right  ? 

A.     Kiss  Tomorrow  Goodbye  as  the  top  half? 

Q.    Yes.  [1754] 
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A.  We  did  not  play  In  a  Lonely  Place  with  Kiss 
Tomorrow  Goodbye  when  Kiss  Tomorrow  Goodbye 
was  the  top  half. 

Q.  I  am  sorry.  You  misunderstood  me  or  I  mis- 
understood you. 

A.     We  played  Treble  Trouble. 

Q.  Just  a  minute.  Just  listen  to  me  a  minute. 
When  you  played  Kiss  Tomorrow  Goodbye  at  the 
top  half  of  the  double  bill,  it  grossed  $1,522. 

A.    Yes,  sir. 

Q.     That  was  on  a  7  day  availability? 

A.    Yes,  sir. 

Q.  All  right.  AYe  are  going  backwards.  When 
you  played  Desert  Hawk  and  grossed  $2,139,  that 
was  on  a  7  day?  A.    Yes,  sir. 

Q.  When  you  played  Pretty  Baby,  the  first  pic- 
ture that  you  played,  that  was  on  a  7  day? 

A.     That  is  correct. 

Q.  All  right.  Now,  we  are  back  to  these  two  14 
day  availabilities  of  Columbia. 

Mr.  Mitchell:  I  would  like  to  offer  in  evi- 
dence  

The  Court:  Read  it  into  evidence,  Mr.  Mitchell, 
rather  than  offer  it. 

Mr.  Mitchell :    All  right.  I  would  like  to  read  into 

evidence  from  Plaintiff's  and  Defendants'  Joint  Ex- 

jl    hibit  F-3  again  the  gross  receipts  on  this  picture 

playing  day  and   [1755]  date  at  the  Fifth  Avenue. 

Gross,  $2,317,  film  rental  $316. 

Mr.  Westbrook :  Oh,  that  is  a  mistake.  That  was 
a  combination  program  of  Columbia  and  they  have 
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recorded  the  total  film  rental  for  two  pictures  as  the 

film  rental  of  one  picture. 

Mr.  Mitchell:  All  right.  Let's  get  the  comparison 
correct,  then. 

Well,  on  the  film  rental,  Fifth  Avenue,  the  cut- 
off card  shows  that  it  played  the  same  program  and 
the  gross  for  the  Fifth  Avenue  is  correct,  but  when 
you  add  in  the  $475  for  Petty  Girl  and  $316  for 
Convicted,  or  a  total  of  $791,  that  is  the  film  rental 
for  the  bill  compared  with  530  at  the  Paradise. 

Mr.  Westbrook:  Those  are  comparable  figures, 
counsel,  are  they  not? 

Mr.  Corinblit:  Well,  that  is  what  the  record 
shows,  $530.  We  will  check  it  out. 

Q.  (By  Mr.  Mitchell) :  Now,  the  next  picture 
that  you  played  was  Paramount 's  Sunset  Boule- 
vard. A.     That  is  correct. 

Q.     No  complaint  on  that  picture,  have  you  ? 

A.  No.  That  was  the  first  A  picture  we  booked 
in  the  theatre  in  seven  weeks. 

Q.     That  was  a  good  picture? 

A.  In  seven  weeks  that  is  the  first  picture  we 
got.  [1756] 

Q.  And  you  played  that  the  first  week  with  Uni- 
versal's  Saddle  Tramp,  right?  A.     Correct. 

Q.  That  is  not  only  a  good  picture,  but  that  was 
one  of  the  outstanding  pictures  of  the  year? 

A.    What  was? 

Q.     Sunset  Boulevard. 

A.     Oh,  yes,  that  was  a  very  good  picture. 
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Q.  That  is  the  kind  you  would  like  to  play  all 
the  time? 

A.  That  is  the  kind  the  Fox  theatre  people  were 
playing  all  the  time. 

Q.  And  we  will  show  you  in  a  moment  what  they 
did  with  it,  too. 

Your  film  rental  the  first  week,  rather,  your  gross 
the  first  week  was  $3,489,  wasn't  it? 

A.    No.  Did  you  say  34 

Q.    Yes.  A.    No,  that  is  not  correct. 

Q.     I  have  transposed  the  figure.  $3,849,  right  ? 

A.     Yes.  That's  quite  a  difference. 

Q.  So  with  this  top  picture  of  the  year,  or  one 
of  the  top  pictures  of  the  year,  you  were  able  to  get 
$249  above  your  break-even  point,  correct  ? 

A.     No.  [1757] 

Q.  All  right.  The  film  rental  that  you  paid  on  the 
picture  for  that  week  was  how  much? 

A.     $1,339. 

Mr.  Mitchell:  I  would  like  to  read  from  the 
Southside  Theatre  cut-off  card.  Paramount,  gross 
$4,668,  film  rental  $1,451.  [1758] 

The  Witness:  Mr.  Mitchell,  could  I  ask  you  to 
write  a  little  bigger. 

Mr.  Mitchell :    I  will  be  glad  to. 

The  Witness:    Is  that  $4668? 

Q.  (By  Mr.  Mitchell) :  You  have  given  us  the 
testimony  and  I  will  read  it  to  you,  but  I  mean  the 
point  is  we  are  trying  to  tell  the  jury,  and  not  to 
have  you  and  I  argue.  You  just  answer  the  ques- 
tions that  I  ask. 
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Sunset  Boulevard  grossed  at  the  Paradise  along 
with  Saddle  Tramp  $3489?  A.     $3800? 

Q.     $3849.  The  Southside  grossed  $4668. 

Now  what  other  figures  do  you  want  ? 

A.  The  cost  of  the  film  rental  of  what  the  Para- 
dise paid  for  the  picture  and  what  the  Southside 
paid  for  the  picture.  I  can't  see  that  very  well. 

Q.  $1339  the  Paradise  for  Sunset  Boulevard; 
$1451  the  Southside.  A.     Okay. 

Q.  Now,  that  was  on  a  7-day  availability  that 
you  played  Sunset  Boulevard.  That  is  the  first  week, 
right  ?  A.     That  is  correct. 

Q.  And  you  went  on  and  played  it  a  second 
week  ? 

A.     And  during  the  second  week — just  a  moment. 

Q.  For  the  second  week  your  gross  went  down 
to  $2709,  [1759]  right? 

A.    Yes.  Could  I  explain  something  there? 

Q.  I  don't  mind,  but  that  is  the  answer.  The  an- 
swer is  "Yes,"  it  went  down.  Do  you  want  to  explain 
why  it  went  down? 

A.  No.  I  want  to  explain  when  we  played  it  the 
second  week,  the  second  week  of  that  "A"  picture 
was  more  than  the  first  week  of  any  one  of  the  other 
previous  weeks  because  we  had  an  "A"  picture. 

Q.  And  the  second  week  of  the  "A"  picture  you 
didn't  even  reach  your  break  even  point.  That  is 
right,  isn't  it? 

A.  According  to  what  you  are  calling  the  break 
even  point. 

Q.     All  right.  Now,  I  would  like  to  run  through 

i 
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the  rest  of  your,  I  believe,  with  your  7  day  pictures. 

You  played  a  picture  called  Born  Yesterday  on  a 
7  day  availability,  didn't  you? 

A.    Yes,  March  14th  to  the  20th. 

Q.    And  that  was  a  Columbia  picture,  right  ? 

A.     Correct. 

Q.     Starring  Judy  Holliday? 

A.     That  is  correct. 

Q.  One  of  the  real  outstanding  pictures  of  the 
year?  A.     It  was. 

Q.  You  played  that  picture  for  three  weeks  alto- 
gether, [1760]  didn't  you?  A.    Yes,  sir. 

Q.     And  the  first  week  you  grossed  $3718  ? 

A.    Yes. 

Q.    Is  that  right?  A.    $3718. 

Q.    And  the  second  week  you  grossed  $3014  ? 

A.     Correct. 

Q.  Now,  because  I  have  to  make  a  comparison  of 
two  weeks,  I  don't  mind  the  other  information  com- 
ing in,  but  I  would  like  to  keep  this  at  a  two-week 
period.  Your  total  then  for  two  weeks  was  $6730  for 
your  first  two  weeks,  and  your  film  rental  for  your 
first  two  weeks  was  $2392,  was  it  not  ? 

A.     The  first  feature,  yes,  for  Born  Yesterday. 

Q.     That  is  what  I  am  talking  about. 

Mr.  Corinblit:  What  is  your  figure,  Mr. 
Mitchell? 

Mr.  Mitchell :    $2392. 

Mr.  Corinblit:    Right. 

Mr.  Mitchell:     Now,  I  would  like  to  read  into 
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evidence  what  these  other  theatres  did  with  this 

same  picture. 

Q.  You  played  that  day  and  date  with  the  South- 
side,  La  Tijera  and  Imperial,  is  that  right? 

Mr.  Corinblit :    We  will  stipulate  to  that  fact. 

Mr.  Mitchell :    That  is  correct.  [1761] 

The  Witness :    Yes. 

Mr.  Corinblit:  I  do  have  that  information.  That 
was  true  for  those  two  weeks. 

Mr.  Mitchell :  That  is  my  understanding.  And  do 
you  have  the  Southside  cut-off  card  on  that,  Mr. 
Westbrook  ? 

We  will  take  the  La  Tijera  while  we  work  out  the 
other  problem. 

Q.  Reading  from  Joint  Plaintiff  and  Defend- 
ants' Exhibit  F-3,  it  shows  the  gross  at  the  La  Ti- 
jera on  this  picture  for  two  weeks  was  $6079,  pay- 
ing a  film  rental  of  $2059. 

From  the  same  exhibit  it  shows  that  the  Imperial 
Theatre  for  two  weeks  grossed  $4320,  and  paid  a 
film  rental  of  $1488. 

Mr.  Mitchell :    Do  you  have  some  more  crayon  % 

The  Court:  Mr.  Mitchell,  I  have  a  dark  pencil 
here  if  you  wish  to  use  it. 

Mr.  Mitchell:  We  have  some  here.  I  think  we 
have  to  use  a  little  heavier  pencil  than  that,  other- 
wise it  doesn't  show  up. 

We  will  have  a  Christmas  celebration  here.  How 
the  devil  do  you  work  this  thing"?  We  will  go  to 
green  now. 

Q.     Now,  do  you  have  the  Southside — this  is  ex- 
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hibit  what?  The  same  exhibit  shows  that  the  gross 
at  the  Southside  for  the  first  week  was  $4675  and 
for  the  second  week  was  [1762]  $2385,  or  a  total  of 
$7060,  and  a  total  film  rental  from  the  Southside 
first  week,  $1683,  and  the  second  week  $747  or  $2440. 

Now,  Mr.  Schreiber,  do  you  recognize  that  what 
you  have  done  here  playing  this  in  four  theatres  day 
and  date  at  an  average  of  around  what — $3300  or 
$3400  in  your  theatre  and  $3500  a  week  in  the 
Southside  and  a  little  less  than  the  other  two,  is  that 
you  cut  up  the  patronage  of  the  area  so  none  of  the 
theatres  does  very  well.  Isn't  that  true? 

Mr.  Corinblit:  Objected  to  that  as  being  purely 
argimientative. 

The  Court:    Sustained. 

At  this  time  we  will  take  another  recess,  ladies 
and  gentlemen  of  the  jury,  and  again  it  is  my  duty 
to  admonish  you  not  to  discuss  this  case  with  any- 
one nor  permit  anyone  to  discuss  it  with  you.  You 
are  not  to  express  or  formulate  any  opinion  as  to 
the  rights  of  the  parties  until  the  case  has  been 
finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
3:20  o'clock. 

(Short  recess.)  [1763] 

The  Court :  Stipulate  the  jury  is  present  and  in 
the  box  ? 

Mr.  Mitchell :    Yes,  your  Honor. 

Mr.  Corinblit:    So  stipulated. 

The  Court :    You  may  proceed. 

Mr.  Mitchell:    I  would  like,  also,  for  purposes  of 
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comparison,  your  Honor,  to  read  into  the  record  the 
gross  of  King  Solomon's  Mine,  a  Loew's  picture, 
which  played  on  a  7  day  run  exclusively  in  the 
Fifth  Avenue  Theatre. 

Q.  King  Solomon's  Mine,  Mr.  Schreiber,  was 
also  a  very  good  picture,  wasn't  itf 

A.  I  would  say  it  was  a  bigger  Picture  than 
Sunset  Boulevard  or  Born  Yesterday. 

Q.    All  right. 

A.     Or  at  least  as  good,  if  not  bigger. 

Mr.  Mitchell:  Can  you  give  me  from  the  situa- 
tion reports  there  of  the  Fifth  Avenue  Theatre  the 
gross  for  the  first  two  weeks,  and  then  we  will  get 
the  whole  four  weeks. 

Mr.  Westbrook:  The  gross  of  the  first  two  weeks 
exhibition  at  the  Fifth  Avenue  Theatre  was  $11,725. 

Mr.  Mitchell:  And  it  played  a  total  of  four 
weeks,  and  what  is  the  total  four  weeks  gross  % 

Mr.  Westbrook:  The  total  four  weeks  gross  was 
$16,000  in  round  figures.  I  will  give  you  the  exact 
figure  in  just  a  moment.  [1764] 

Mr.  Corinblit:  Would  you  give  us  the  dates,  too, 
counsel  ? 

Mr.  Westbrook :    Just  a  moment. 

Mr.  Mitchell:  Do  you  have  the  four  weeks  gross 
there  ? 

Mr.  Westbrook:    16,000. 

Mr.  Mitchell :    Round  figures  are  near  enough. 

Mr.  Westbrook:    16,000  and  a  few  odd  dollars. 

Mr.  Mitchell :    Do  you  have  the  total  film  rental  ? 
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Mr.  Westbrook :  The  total  film  rental  on  the  pic- 
ture was  $8,657. 

Mr.  Mitchell:    Say  it  again. 

Mr.  Westbrook:    $8,657. 

Mr.  Mitchell :  The  record  shows  that  that  played 
all  together  four  weeks  in  the  Fifth  Avenue  ? 

Mr.  Westbrook :    That  is  correct. 

Mr.  Corinblit:  Before  you  go  ahead,  counsel, 
could  we  have  clear,  are  these  from  the  situation  re- 
ports that  are  marked,  or  from  some  document 
which  is  not  marked?  If  it  is,  I  would  like  to  have 
it  marked  so  that  it  will  be  available  to  us. 

Mr.  Westbrook:  They  are  available  to  you  and 
we  will  be  glad  to  show  them  to  you  after  court. 

Mr.  Corinblit :  Have  they  been  marked  for  iden- 
tification? [1765] 

Mr.  Westbrook:  For  the  moment,  I  don't  know 
whether  these  have  been  marked  or  not,  but  they  are 
Loew's  records  which  are  available  for  your  inspec- 
tion. 

The  Court:  Also,  will  you  put  on  the  board  the 
dates  when  King  Solomon's  Mine  played. 

Mr.  Mitchell:    Yes. 

The  Court:  I  think  Mr.  Corinblit  asked  for  the 
dates. 

Mr.  Mitchell:    Yes.  Have  you  got  that? 

Mr.  Westbrook:    Yes.  12/23/50  to  1/18/51. 

The  Court:  King  Solomon's  Mine  didn't  play  in 
the  Paradise  Theatre  at  all,  did  it? 

The  Witness:  Your  Honor,  it  played  from  De- 
cember 23  to  April  15,  four  months  later. 
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The  Court :    Four  months  later.  All  right. 

Mr.  Mitchell:  This  was  a  single  bill  on  a  7  day 
availability  in  the  Fifth  Avenue. 

Now,  there  is  one  other  figure  I  omitted  to  put  in 
here  from  the  Southside  cut-off  card  on  Warners. 
Can  you  give  me  on  Tea  For  Two  the  gross  so  that 
we  can  fill  that  in  on  Tea  For  Two  ? 

Mr.  Westbrook:    $2,998. 

Mr.  Mitchell:    Say  it  again. 

Mr.  Westbrook:    $2,998. 

Mr.  Mitchell:    And  the  film  rental.  [1766] 

Mr.  Westbrook:    $915. 

The  Witness :    What  theatre  was  that,  may  I  ask  ? 

Mr.  Corinblit:    Southside. 

The  Witness :    The  Southside. 

Mr.  Corinblit :  That  was  on  a  double  bill.  Do  we 
know  what  the  other  feature  was  ? 

Mr.  Westbrook :  If  you  will  accept  my  statement, 
I  can  tell  you. 

Mr.  Corinblit:  All  right,  we  will  accept  it,  sub- 
ject to  check  for  correctness.  Just  the  name  of  the 
picture  is  all  I  want. 

Mr.  Mitchell:  While  you  are  looking  for  it,  I 
will  move  along  here. 

Mr.  Westbrook:  Tea  For  Two,  at  the  time  that 
Tea  For  Two  was  in  the  Paradise 

Mr.  Corinblit :    First  week. 

Mr.  Westbrook:  First  week.  In  a  Lonely  Place, 
the  second  feature.  It  was  at  the  Southside  with  an- 
other Columbia  picture,  When  You  Are  Smiling. 
The  Southside  paid  $150  flat  rental  for  When  You 
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Are  Smiling,  and  the  Paradise  paid  $200  flat  rental 
for  In  a  Lonely  Place.  They  are  roughly  compar- 
able. 

Mr.  Corinblit :  We  don't  have  to  have  a  compari- 
son. Just  the  facts,  counsel.  [1767] 

Q.  (By  Mr.  Mitchell)  :  Now,  these  other  7  day 
availabilities  that  you  played,  and  you  have  it  there 
on  your  exhibit,  Mr.  Schreiber,  in  April,  1951, 
Vendetta,  an  RKO  picture. 

You  grossed  on  that  picture  about  $2000,  and  paid 
a  film  rental  of  $616,  isn't  that  right? 

A.     That  is  correct. 

Mr.  Corinblit :    $2003  that  figure  is,  Mr.  Mitchell. 

Mr.  Mitchell:  You  want  the  exact  dollars?  All 
right,  $2003  and  $1516  film  rental. 

Mr.  Corinblit:    Right. 

Mr.  Mitchell :  I  left  one  out  here  on  May  4th  to 
May  10th.  You  played  Paramount's  Samson  and 
Delilah,  didn't  you?  A.     That  is  correct. 

The  Court:    Was  that  a  7  day  availability? 

The  Witness:  Samson  and  Delilah,  yes,  your 
Honor. 

I  would  like  to  make  mention  that  I  believe  they 
called  it  a  7  day,  but  if  I  am  not  mistaken  that  had 
two  road  show  playings  prior  to  the— I  believe  orig- 
inally, I  am  not  positive,  but  I  believe  originally  it 
came  out  and  played  for,  oh,  maybe  four  weeks  or 
six  weeks  or  eight  weeks,  and  then  it  repeated  again 
in  the  two  Paramount  theatres,  I  believe  at  popular 
prices  the  first  run,  and  then  the  7  day  run.  [1768] 


1376     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Sclireiber.) 

The  Court:  But  this  was  the  first  time  it  had 
played  in  the  Westchester  area? 

The  Witness:    I  believe  it  was. 

Q.  (By  Mr.  Mitchell):  That  was  a  Cecil  B. 
DeMille  picture?  A.    Yes,  sir. 

Q.  A  topnotch  picture  as  far  as  the  box  office 
was  concerned? 

A.     In  some  areas  it  was  a  top  picture,  yes. 

Q.    Vendetta  was  7  days,  was  it  not  ? 

A.  I  believe  it  was,  but  I  would  like  to  check 
it.  Yes,  it  was. 

Q.  And  you  say  Samson  And  Delilah — you  say 
that  that  was  the  first  time  it  played  in  the  Ingle- 
wood  area.  That  being  true,  it  would  be  on  a  7  day 
availability,  isn't  that  right? 

A.     The  first  time  it  played  in  Westchester,  yes. 

Q.  And  on  Samson  And  Delilah  you  grossed 
$2291,  is  that  correct?  A.     That  is  correct. 

Q.     And  you  paid  a  film  rental  of  $751? 

A.     That  is  correct. 

Q.  Santa  Fe  on  May  7th  to  May  22nd,  Mr. 
Sclireiber,  a  Columbia  picture? 

A.     Yes,  sir.   [1769] 

Q.    And  you  gross  was  $1795? 

A.     That  is  correct. 

Q.     And  your  film  rental  was  $491? 

A.     That  is  correct. 

Q.  Brave  Bulls  in  Jime,  1951.  That  was  a  Co- 
lumbia picture?  A.     That  is  correct. 

Q.    And  you  grossed  $1690?  A.     Correct. 
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Q.    And  paid  a  film  rental  of  $432? 

A.     That  is  correct. 

Q.  Hurricane  Island,  a  Columbia  picture  in 
August,  1951?  A.    Yes. 

Q.     And  YOU  grossed  $778? 

A.     That  is  right.  That  was  only  four  days. 

Q.  All  right.  Four  days.  I  will  mark  that.  And 
you  paid  a  film  rental  of  $272? 

A.     For  the  four  days,  yes,  sir. 

Q.  Let  us  go  back  just  a  moment.  Santa  Fe 
Brave  Bulls  and  Hurricane  Island  were  all  7  day 
availabilities,  weren't  they? 

A.  Brave  Bulls  was.  Santa  Fe  on  here  it  is  six 
days,  but  I  believe  it  was  seven. 

Q.     Seven  day  availability,  I  mean.  [1770] 

A.    Yes,  yes,  sir. 

Q.  That  is  what  I  meant  on  Brave  Bulls,  7  day 
availability. 

A.     I  thought  you  asked  me 

Q.    No,  I  am  sorry.  7  day  availability? 

A.    I  believe  so. 

Q.     If  you  can't  find  it,  it  is  Jime  1951. 

A.     Brave  Bulls.  7  day  availability,  yes. 

Q.  And  Hurricane  Island  in  August  1951  was  a 
7  day  availability? 

A.  That  is  correct.  That  is  the  picture  that 
played  four  days. 

Q.  And  Sirocco  in  August  of  1951  was  also  a  7 
day  availability?  A.    That  is  correct. 

Q.    And  Sirocco  grossed  $1850? 
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A.     That  is  correct. 

Q.     And  i)aid  a  film  rental  of  how  much? 

A.     $740. 

Q.  I  think  you  played  two  pictures,  two  Colum- 
bia pictures  and  paid  a  total  film  rental  of  $740 
for  both  of  them,  didn't  you? 

A.  They  have  no  film  rental  alongside  of  Texas 
Ranger  so  I  presume  that  may  have  been  a  com- 
bination. 

Q.     Texas  Ranger  also  is  a  Columbia  picture? 

A.     That  is  correct. 

Q.     And  your  total  film  rental  was  $740? 

A.     That  is  correct. 

Mr.  Corinblit:  Mr.  Mitchell,  you  have  a  ques- 
tion with  respect  to  Samson  And  Delilah.  I  think 
Mr.  Westbrook  has  a  point. 

Mr.  Mitchell:    All  right. 

Mr.  Westbrook :  The  fact  is,  the  picture  Samson 
And  Delilah,  contrary  to  Mr.  Schreiber's  testimony, 
had  previously  played  a  pre-release  exhibition  in  the 
Inglewood  area  I  believe  a  year  or  a  year  and  a 
half  prior  to  the  time  that  this  exhibition  came  up, 
but  Mr.  Schreiber  is  quite  right.  It  had  a  regular 
release  and  played  first  run  Paramount  Downtown 
and  then  played  the  7  day  situations. 

The  Court:    Where  did  it  play? 

Mr.  Westbrook :  I  believe  in  the  Academy  Thea- 
tre. We  can  verify  that  fact.  It  was  back  in  '49  or 
'50 — early  part  of  '50  or  the  latter  part  of  '49.  Is 
that  correct,  counsel,  as  you  understand  it? 
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Mr.  Corinblit:  I  will  accept  that  statement  sub* 
ject  to  check.  And  I  would  want  to  get  the  amount 
of  time  it  played  in  the  Academy  Theatre. 

Mr.  Mitchell:    That  certainly  is  available. 

Mr.  Corinblit:     Fine.  Thank  you. 

Mr.  Mitchell:  We  have  a  comparison  of  Santa 
Fe.  [1772] 

Q.  Did  Santa  Fe  and  Samson  And  Delilah — they 
played  day  and  date?  A.    Yes. 

Q.  Day  and  date  plays  at  the  Century  Drive-In 
as  shown  by  which  exhibit  ? 

Mr.  Westbrook:  Plaintiff  and  Defendants'  Joint 
Exhibit  A-3.  The  gross  receipts  for  one  week  play 
time,  which  was  the  same  as  the  Paradise,  was 
$5667  and  the  film  rental,  $1722. 

Mr.  Mitchell :  Now,  Mr.  Corinblit,  I  believe  you 
suggested  that  some  statement  of  Mr.  Schreiber's 
company  showing  the  expense  over  the  year  period 
be  admitted  into  e\ddence. 

Mr.  Corinblit:    Yes.  [1773] 

Mr.  Westbrook:     Distributors'  Exhibit  4. 

Mr.  Mitchell :  I  now  offer  in  evidence  Joint  Dis- 
tributors' Exhibit  No.  4. 

Mr.  Corinblit :    May  I  see  it  ? 

The  Court :    It  may  be  admitted  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Joint  Distributors'  Ex- 
hibit No.  4.) 

Mr.  Corinblit:    The  document  to  which  I  am  re- 
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f  ering  is  the  P  and  L  statement  which  you  have  and 

which  is  Exhibit  45-P-2  and  45-P-3. 

Mr.  Westbrook:  I  assume  the  tax  return  will 
show  the  same  thing. 

Mr.  Corinblit :  There  are  distinctions  based  upon 
accounting  matters  which  the  accountant  will  ex- 
plain. 

I  think  you  will  get  a  better  figure  and  that  that 
figure  will  be  more  helpful  to  you  and  to  the  jury. 

Mr.  Mitchell:  I  think  the  reports  to  Uncle  Sam 
ought  to  be  accurate.  If  not,  we  will  find  out. 

Q.  (By  Mr.  Mitchell)  :  Now,  this  covers  the  per- 
iod from  the  opening  of  your  theatre  until  July  31, 
1951,  isn't  that  right? 

(Handing  document  to  the  witness.) 

The  Witness:     No. 

Q.    Well,  what  period  do  you  say  it  covers? 

A.     August  1st  to  July.  [1774] 

Q.  You  didn't  start  operating  until  the  23rd  of 
August,  did  you? 

A.     That  is  right,  three  weeks  later. 

Q.  All  right.  So  your  expenses  of  operation 
started  on  the  23rd  of  August,  right? 

A.  That  is  the  actual  operation,  but  the  tax  re- 
turn is  three  weeks  sooner. 

Q.  All  right.  But  these  are  operational  expenses 
we  are  talking  about  here. 

Now,  you  show  on  this  return  expenses  of  $128,297. 
Isn't  that  right? 

Mr.  Corinblit:    Mr.  Mitchell,  I  will  object  to  the 


vs.  Paradise  Theatre  BJdg.  Corp.  et  al.     1381 

(Testimony  of  Alex  Schreiber.) 
question.  No  foundation  lias  been  laid  as  to  whether 
this  report  is  kept  on  an  accrual  basis  or  cash  basis 
and  what  period  it  covers. 

Mr.  Mitchell:  He  told  me  what  period  it  cov- 
ers. 

Mr.  Corinblit:  But  it  has  not  been  determined 
whether  it  was  on  an  accrual  or  cash  basis.  I  didn't 
want  to  you  use  these  jfigures  because  they  are  just 
confusing  without  an  accountant  on  the  stand. 

I  have  the  P  and  L  statements  that  are  correct  as 
to  the  money  and  I  ask  you  to  use  them  instead  of 
this  return. 

I  will  object  to  the  question  unless  we  have  a 
foundation  laid.  [1775] 

The  Court :  Well,  on  what  basis  did  you  keep  the 
income  tax  returns?  Was  it  on  a  fiscal  basis  or  on 
a  regular  year  basis'? 

The  Witness :  This  statement  is  August  1  to  July 
31.  It  is  not  the  calendar  year. 

Mr.  Corinblit :  I  am  not  talking  about  that,  your 
Honor.  I  am  talking  about  the  difference  between 
an  accrual  basis  and  a  cash  basis,  where  there  are 
expenses  in  the  income  tax  return  which  are  from 
before  for  accounting  purposes,  but  are  placed  in 
that  period  by  reason  of  accounting  practice  as  dis- 
tinguished from  a  cash  basis  when  you  have  got  the 
actual  expenses. 

The  Court:  Do  you  understand  the  objection, 
Mr.  Schreiber,  that  Mr.  Corinblit  is  making? 
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The  Witness:  Yes.  He  said  our  accountant  can 
explain  this  better. 

The  Court:  I  am  asking  you  if  you  understand 
these  terms  like  accrual.  Do  you  know  what  he  is 
talking  about  when  he  says  accrual  basis'? 

The  Witness:    Not  too  much. 

The  Court :  Do  you  know  how  those  reports  were 
made? 

The  Witness:  No.  I  wouldn't  want  to  guess  that. 
That  is  an  accountant's  job. 

The  Court :  I  think  possibly  I  better  sustain  the 
objection.  [1776] 

Mr.  Mitchell :    All  right. 

Mr.  Corinblit :  We  have  some  P.  &  L.  statements 
which  I  would  be  glad  to  have  you  put  in  and  you 
can  use  them. 

So  that  they  will  be  in  evidence,  we  will  offer  to 
put  them  in  evidence,  Exhibits  45-P-2  and  45-P-3. 

Mr.  Mitchell :  All  right.  It  will  take  just  a  mo- 
ment to  work  out  a  different  set  of  figures. 

The  Court:  You  want  those  two  reports  in  evi- 
dence ? 

Mr.  Mitchell:    Yes,  please. 

Mr.  Corinblit:    Yes. 

The  Court:    They  may  be  received  in  evidence. 

The  Clerk:    45-P-2  and  45-P-3. 

(The  exhibits  referred  to  were  received  in 
e^ddence  and  marked  as  Plaintiff's  Exhibits 
45-P-2  and  45-P-3.) 

Mr.  Mitchell :  All  right.  We  will  try  to  work  with 
these. 
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Q.  Now,  your  expenses  would  consist  of,  as 
shown  here,  $113,900,  we  will  use  round  figures,  and 
$11,100.  You  count  the  depreciation  as  part  of  the 
expenses  in  counting  your  cost  of  administration 
being  $2200  ?  I  mean  the  cost  of  expenses  of  opera- 
tion, when  you  use  the  $2,200  figures,  it  included 
depreciation,  didn't  it  ? 

A.     I  don 't  know  if  that  was  included  or  not. 

Q.  You  are  the  man  who  testified.  You  included, 
when  you  used  the  figure  of  $2,200,  you  included  the 
depreciation,  didn't  you? 

A.  I  don't  know.  I  didn't  make  up  the  $2,200 
figure,  so  I  don't  know  if  it  is  included  or  not.  But 
it  is  included  as  an  expense  item. 

Q.  Let's  include  that  as  an  expense  item.  That  is 
a  legitimate  expense  item,  isn't  \t% 

The  Court:  Mr.  Mitchell,  what  is  the  period  here? 

Mr.  Mitchell:  This  is  the  fiscal  year  August  1, 
1950,  to  July  31,  1951. 

Q.  In  order  to  get  a  comparison  with  the  ex- 
pense figure,  because  we  took  into  consideration  sep- 
arately cost  of  administration,  we  have  got  to  take 
that  out  of  here  in  order  to  make  a  comparison. 
Here  is  your  management  and  booking  there.  That 
is  your  cost.  That  is  what  you  call  your  cost  of  ad- 
ministration, $1,850,  right? 

A.  Yes,  I  believe  that  is  the  administration  fig- 
ure. 

Q.  Also,  since  in  your  $2,200  you  didn't  have 
film  rental,  we  will  take  film  rental  out.  That  is 
$34,800  is  that  right? 
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A.  Yes,  sir.  May  I  ask  why  you  are  taking  out 
the  $1,850? 

Q.  Yes,  because  we  are  trying  to  make  a  com- 
parison. I  will  trade  places  with  you.  I  am  willing 
to  explain.  [1778]  A.    All  right. 

Q.  We  are  trying  to  make  a  comi^arison  between 
the  $2200  with  whatever  this  comes  out  to  be,  you 
see,  for  the  whole  fiscal  year,  and  since  $2,200  didn't 
include  either  film  rental  or  expense  of  administra- 
tion, we  have  to  take  them  out  of  this  thing.  Then 
we  will  add  back  in  your  actual  film  rental,  and  so 
on,  see?  A.     But  that  necessarily  isn't  true. 

Mr.  Westbrook:  Well,  we  will  have  apples  and 
apples  anyhow. 

Mr.  Mitchell:  We  will  at  least  be  comparing  the 
same  thing. 

Q.  With  those  two  items  out,  with  film  rental 
and  cost  of  administration  out,  we  have  a  figure  of 
$88,500,  right?  A.    Yes,  sir. 

Q.  All  right.  Now,  you  were  actually  only  open 
for  three  weeks  less  than  this  total  period,  isn't 
that  right  ?  A.     That  is  correct. 

Q.  So  you  were  really  only  operating  for  49 
weeks,  isn't  that  true?  A.     That  is  true. 

The  Court:    As  far  as  that  report  is  concerned. 

Mr.  Mitchell:    Yes. 

Q.  Well,  that  comes  out  approximately  $1,800 
expense  over  the  whole  period  of  operation  as  com- 
pared with  your  [1779]  $2,200  in  your  early  months, 
correct  ? 


vs.  Paradise  Theatre  Bldg,  Corp.  et  al.     1385 

(Testimony  of  Alex  Schreiber.) 

Mr.  Corinblit :    That  is  when  you  are  dividing  by 
49  instead  of  52. 


Mr.  Mitchell 
The  Witness 
Mr.  Mitchell 


That's  right. 
That  is  right. 

I  would  like  to  offer  in  evidence, 
your  Honor,  the  sheets  on  which  we  have  recorded 
this  break-even  point,  and  the  grosses  and  film  ren- 
tals and  comparisons  with  other  theatres,  as  shown 
by  testimony  of  Mr.  Schreiber,  and  the  material 
read  from  other  documents. 

Mr.  Corinblit:  Your  Honor,  I  will  object  to  that 
on  the  ground,  in  the  first  place,  it  is  nothing  but 
pure  argument  on  the  board.  But,  secondly,  that  the 
figures  are  just  terribly  distorted.  It  may  be  you 

will  want  me  to  go  over 

The  Court:     The  witness  testified  that  those  are 
all  in  the  record. 
Mr.  Corinblit:    Yes,  sir. 

The  Court :  What  difference  does  it  make  whether 
these  documents  are  in  or  nof? 

Mr.  Corinblit:  Then  may  I  be  given  leave  to  use 
these  exhibits  in  order  to  show  the  facts  ? 

The  Court :    Certainly  you  can  use  the  exhibits. 
Mr.  Corinblit:    All  right. 

The  Court :    They  may  be  admitted  in  evidence. 
The  Clerk:    Joint  Distributors'  Exhibit  S.  [1780] 
(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  Joint  Distributors'  Exhibit 
S.) 
Mr.  Mitchell:    That's  all  I  have,  your  Honor. 
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The  Court:  Well,  Mr.  Mitchell,  are  you  through 
with  your  examination  of  this  witness'? 

Mr.  Mitchell:    Yes,  sir.  [1781] 

*     4f     *     *     * 

Cross  Examination 

Q.  (By  Mr.  Johnston) :  Mr.  Schreiber,  during 
the  course  of  your  direct  examination  you  men- 
tioned a  Mr.  Sam  Decker.  Mr.  Decker  was  a  friend 
of  yours  from  your  Detroit  days,  isn't  that  correct? 

A.     That  is  correct. 

Q.  Didn't  you  tell  Mr.  Decker  here  in  Los  An- 
geles about  in  the  early  part  of  1949  that  you 
wanted  to  affiliate  the  theatre  you  were  going  to 
build  in  Westchester  with  the  United  [1787]  Artists 
Theatres  Circuit? 

A.     Never.  Never  told  him  that. 

Q.  You  never  at  any  time  told  him  anything  of 
that  character?  A.     No,  sir. 

Q.  Did  you  about  at  this  same  time,  Mr.  Schrei- 
ber, ask  Mr.  Decker  if  he  could  introduce  you  to 
someone  in  the  United  Artists  Theatres  Circuit? 

A.     No,  sir. 

Q.  You  never  at  any  time  made  any  such  request 
of  him?  A.     No,  sir. 

Q.  Isn't  it  a  fact,  Mr.  Schreiber,  that  Mr. 
Decker  told  you  at  about  this  time  that  he  was  not 
well  acquainted  with  the  people  in  the  United  Ar- 
tists Theatres  Circuit,  but  that  he  would  talk  to 
his  friend  Irving  Epsteen,  who  might  be  able  to  in- 
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troduce   vou   to    somebody   in   the   United   Artists 

Theatres  Circuit? 

A.  No,  sir.  There  never  was  a  word  like  that 
ever  spoken. 

Q.  Mr.  Decker  did  introduce  you  to  Mr.  Irving 
Epsteen,  did  he  not?  A.    He  did. 

Now,  with  respect  to  your  meeting  with  Mr. 
Joseph  Schenck  which  you  have  testified  about,  Mr. 
Epsteen 's  interest  in  that  matter  was  simply  as  a 
mutual  friend  of  yours  and  [1788]  Mr.  Schenck, 
isn't  that  correct? 

A.     Only  insofar  as  commission  was  concerned. 

Q.  You  recall,  of  course,  giving  your  deposition 
in  this  case,  do  you  not?  A.    Yes,  sir. 

Mr.  Johnston:  May  I  have  Mr.  Schreiber's  de- 
position ? 

Mr.  Corinblit:    Yes,  sir. 

Mr.  Johnston :     Has  it  been  filed  here  ? 

Mr.  Corinblit:    Right  here,  counsel.  What  page? 

Mr.  Johnston:  Volume  1,  page  30.  May  I  show 
this  to  the  witness  ? 

Mr.  Corinblit:    Certainly. 

Q.  (By  Mr.  Johnston):  I  am  going  to  place 
your  deposition  before  you  and  if  you  will  look  at 
it,  please,  on  page  30,  line  25,  and  read  through 
page  31  to  line  7. 

A.     All  right. 

Q.  You  so  testified  on  the  occasion  under  oath 
when  your  deposition  was  taken,  did  you  not,  Mr. 
Schreiber  ? 
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Mr.  Corinblit:  Is  your  question  whether  or  not 
he  gave  the  answers  indicated  on  those  pages? 

Mr.  Johnston:  I  think  my  question  speaks  for 
itself. 

Mr.  Corinblit:  Your  Honor,  I  object.  The  ques- 
tion is  ambiguous.  I  don't  know  whether  Mr.  Johns- 
ton is  now  going  [1789]  back  to  the  original  ques- 
tion. 

The  Court :    Read  the  question. 
(Question  read.) 

The  Court:    Overruled. 

The  Witness:  Yes,  these  were  the  questions  and 
my  answers. 

Mr.  Johnston:  I  would  like,  if  the  court's  per- 
mission is  given  me,  to  read  the  portion  indicated, 
your  Honor. 

'^Q.  Did  Mr.  Epsteen  in  any  of  these  conversa- 
tions before  March  15,  1949,  tell  you  what  his  in- 
terest in  the  matter  was? 

''The  Witness,  Mr.  Schreiber:  Mr.  Epsteen 's  in- 
terest ? 

"Q.    Yes. 

"The  Witness:     Strictly  as  a  mutual  friend. 

"Q.     (By  Mr.  Westbrook)  :    He  so  stated  to  you? 

"A.  That's  right.  He  wasn't  looking  for  any 
money  at  all.  He  was  to  get  no  commission." 

Q.    Now,  Mr.  Schreiber 

A.     Isn't  that  what  I  said,  Mr.  Johnston? 

Q.    Mr.  Schreiber,  the  record  will  indicate  what 
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you  said  and  it  is  not  up  to  me  to  tell  you  what  you 

have  said. 

A.  It  is  confusing,  because  I  thought  that  is 
what  I  said,  and  you  just  repeated  it.  [1790] 

Q.  Is  it  your  testimony  now  that  you  deny  that 
Mr.  Epsteen  was  acting  as  a  mutual  friend? 

A.  Insofar  as  commission  was  concerned,  yes. 
That  IS  what  he  told  me.  He  didn't  want  no  com- 
mission. He  was  a  mutual  friend. 

Q.  Thank  you.  Now,  it  was  your  understanding, 
was  it  not,  that  with  respect  to  this  theatre  site 
you  had  in  the  Westchester  area,  that  if  a  deal 
could  be  consummated  with  the  United  Artists  Thea- 
tres Circuit  that  Circuit  was  to  be  the  purchaser, 
isn't  that  right? 

A.  No,  sir.  I  wasn't  told  who  was  going  to  be  in 
the  deal  with  Mr.  Schenck.  Mr.  Schenck  told  me 
at  the  meeting  that  United  Artists  Theatre  Circuit 
would  operate  it  and  we  were  discussing  about  the 
minority  stockholders  and  he  said  that  I  had  nothing 
to  worry  about;  that  they  charged  a  set  fee  of  five 
or  five  and  a  quarter  per  cent  to  run  it.  He  told 
me  that  I  had  nothing  to  worry  about.  They  would 
run  it,  but  who  would  have  the  interest  he  did  not 
tell  me. 

Q.  Now,  Mr.  Schreiber,  have  you  completed 
your  statement? 

A.  However,  Mr.  Epsteen  and  Mr.  Schenck  used 
the  word  "we"  continuously  or  several  times  and 
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*'we"  I  took  for  granted  that  was  Fox  and  Mr. 

Schenck. 

Q.  Your  son  Max  Schreiber  was  present  on  the 
occasion  of  your  meeting  with  Mr.  Joe  Schenck,  was 
he  not?  [1791]  A.     That  is  correct. 

Q.  I  am  going  to  show  you — perhaps  counsel  can 
show  you  your  copy  of  Mr.  Max  Schreiber's  depo- 
sition. Do  you  have  that,  Mr.  Corinblit,  or  do  you 
have  the  original? 

Mr.  Corinblit:  No,  I  am  sorry  I  don't,  but  go 
ahead.  You  can  use  the  copy  that  you  have.  I  won't 
quarrel  with  that. 

Q.  (By  Mr.  Johnston) :  I  am  going  to  show 
you,  Mr.  Schreiber,  your  son  Max's  deposition  and 
I  am  going  to  ask  you  to  read  on  page  244,  lines 
14  through  17.  Let  me  know  when  you  have  finished 
reading  it  and  I  will  put  my  question  to  you. 

A.  How  far  down  do  you  want  me  to  read,  Mr. 
Johnston  ? 

Q.  To  line  17,  just  that  portion  which  is 
bracketed.  A.     All  right. 

Q.  Now,  does  a  reading  of  that  refresh  your 
memory  that  United  Artists  Theatre  Circuit  was  to 
be  the  purchaser  if  an  agreement  could  be  arrived 
at?  A.     No,  that  was  not  my  understanding. 

Q.  All  right.  Then,  will  you  look  at  your  own 
deposition 

Mr.  Johnston :  Your  Honor,  I  should  like  to  read 
the  deposition  of  Mr.  Max  Schreiber  as  an  admission 
of  an  officer  of  the  plainti:^  corporation  at  this  time. 
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Mr.  Corinblit:  Object  to  that.  There  is  no  [1792] 
foundation  laid.  This  matter  is  hearsay  with  respect 
to  this  witness. 

The  Court:  I  know,  but  you  don't  deny  that  Max 
Schreiber  was  an  officer  of  the  corporation? 

Mr.  Corinblit:  No,  your  Honor.  But  if  your 
Honor  would  establish  this  rule  we  can  make  use  of 
it  as  well  as  they  can — that  is,  when  one  person  is 
on  the  stand  you  may  use  the  deposition  of  another 
person  because  that  other  person  is  an  officer  of  a 
corporation. 

The  Court:  Ordinarily  you  can't  use  such  a  de- 
position and  you  can't  impeach  a  witness  by  such 
a  deposition.  The  only  question,  however,  is,  does 
that  refresh  your  memory  as  to  what  he  said. 

The  Witness:     No. 

Mr.  Corinblit:  Mr.  Johnston  is  offering  to  read 
a  portion  of  the  deposition  into  evidence  and  I  ob- 
ject to  that. 

Mr.  Johnston:    May  I  read  it,  your  Honor? 

The  Court:  No,  I  kind  of  think  the  objection  is 
good.  When  Mr.  Max  Schreiber  is  on  the  stand, 
then  you  can  ask  him  the  question. 

Mr.  Johnston :  Will  he  be  on  the  stand,  Mr.  Cor- 
inblit? 

Mr.  Corinblit:    Yes,  he  will  be  on  the  stand. 

Mr.  Johnston:    Very  well,  as  part  of  your  case. 

Mr.  Corinblit:    Yes. 

Mr.  Johnston:     All  right.  [1793] 

Q.     Mr.  Schreiber,  look  at  your  own  deposition 
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then  on  page  32  at  line  17  and  read  through  page 

33  to  line  5.  A.     Starting  with  what  line? 

Q.     On  page  32,  starting  at  line  17. 

A.     All  right. 

Mr.  Johnston:  May  I  read  the  portion  indicated 
to  the  jury,  your  Honor? 

The  Court:     I  don't  know. 

Mr.  Johnston:  I  have  not  put  my  question  yet. 
I  beg  your  pardon. 

The  Court:    All  right. 

Mr.  Johnston :    I  thought  I  had. 

Q.  Now,  Mr.  Schreiber,  isn't  it  a  fact  that  you 
knew  and  you  were  told  that  United  Artists  Theatre 
Circuit  was  to  be  the  purchaser  if  an  arrangement 
could  be  worked  out? 

A.  That  was  never  told  to  me  and  I  didn't  under- 
stand it  that  way. 

Q.  Now,  I  should  like  to  read  the  portion  indi- 
cated if  I  may. 

The   Court:     As  impeachment? 

Mr.  Johnston:  Yes,  as  impeachment,  your  Honor. 

The  Court:    Very  well. 

Mr.  Johnston:  And  as  an  admission  of  the  wit- 
ness himself.  I  am  reading  the  portion  indicated 
at  page  32,  line  17.  This  is  a  question  by  Mr.  West- 
brook:  [1794] 

"Q.  Now,  do  you  recall  anything  else  that  Mr. 
Irving  Epsteen  told  you  in  the  series  of  meetings 
that  occurred  prior  to  March  15,  1949? 

^'A.  He  told  me  that  it  looked  like,  with  the 
separation   between   the    United   Artists    Theatres 
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and  the  Fox  Theatres,  that  there  were  going  to  be, 
he  thought,  some  people  that  would  leave  the  Fox 
Theatre  group  of  theatres  and  were  going  over 
with  Schenck,  and  that  Schenck  was  going  to  take 
a  more  active  part  in  the  United  Artists  Theatres 
and  they  were  going  to  get  more  theatres.  They 
were  going  to  add  more  theatres  to  their  group  of 
houses. 

"Q.    THien  you  refer  to  they 

"A.  United  Artists  Theatres  group  were  going 
to  add  more  theatres  and  they  would  like  to  have 
the  Paradise  in  that  group. '^ 

Q.  You  so  testified  on  the  occasion  of  the  taking 
of  your  deposition,  did  you  not,  Mr.  Schreiber? 

A.  That  is  right.  They  were  going  to  take  it 
in  a  group  and  they  were  going  to  buy  and  book  for 
the  house.    That  is  my  answer.  [1795] 

Q.  (By  Mr.  Johnston)  :  Now,  before  your  meet- 
ing with  Mr.  Schenck  that  you  have  testified  about, 
you  were  attempting  to  interest  other  people  in 
the  purchase  of  the  Paradise  Theatre,  isn't  that 
right?  A.     That  is  not  true. 

Q.  Had  you  discussed  with  any  other  people  the 
matter  of  acquisition  of  an  interest  in  your  theatre 
or  theatre  site*? 

A.     The  Paradise  Theatre  site? 

Q.    Yes. 

A.  Yes,  sir,  the  bowling  alley  and  the  theatre, 
I  did. 

Q.     Who  were  those  people?    Were  those  Detroit 

people  ? 
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A.  They  were  mutual  friends  of  mine  from  De- 
troit. 

Q.  Now,  after  this  meeting  that  you  have  testi- 
fied that  you  had  with  Mr.  Schenck  in  1949,  you 
didn't  attempt  to  verify  through  conversations  with 
MGM  people  what  Mr.  Schenck  had  told  you  about 
getting  MGM  product,  did  youl 

A.  No,  because  Mr.  Epsteen  told  me  that  he 
wanted  me  to  keep  this  strictly  in  confidence,  he 
didn't  want  me  to  tell  anybody,  Mr.  Schenck  didn't 
want  anybody  to  know  about  it. 

This  was  that  period  of  separation.  They  were 
going  to  separate.  He  didn't  want  nobody  to 
know  about  it,  that  it  was  something  between  Mr. 
Schenck  and  himself  and  me — and  Mr.  Decker  knew 
all  about  it. 

Q.  But  in  any  event  you  didn't  go  to  the  Loew's 
people  [1796]  and  tell  them  what  Mr.  Schenck  had 
told  you,  is  that  right? 

A.     You  mean  go  to  Mr.  Hickey  or  Mr.  Aspell*? 

Q.     Anybody  at  Loew's. 

A.     No,  I  did  not. 

Q.  Now,  later  on  in  1949  you  reached  a  decision 
yourself  to  go  ahead  and  build  the  theatre  without 
any  participation  by  United  Artists  Theatres  Cir- 
cuit, isn't  that  right? 

A.     Or  Mr.  Schenck,  yes,  sir. 

Q.     Or  anybody  else?  A.     That's  right. 

Q.  Now,  after  that,  some  time  after  1949,  didn't 
you  engage  a  Mr.  William  Toplikar  as  a  real  estate 


vs.  Paradise  Theatre  Bldg.  Corp.  et  al.     1395 

(Testimony  of  Alex  Schreiber.) 

agent  to  try  to  find  a  purchaser  or  purchasers  for 

the  theatre  for  you? 

A.     There  is  no  truth  to  that  at  all. 

Q.  You  never  engaged  him  as  your  agent  to  seek 
buyers  for  the  Paradise   Theatre? 

A.     Positively  not. 

Q.  You  never  arranged  mth  him  to  pay  him  a 
conmiission  if  he  found  a  buyer  for  the  theatre,  the 
Paradise  Theatre? 

A.  He  talked  about  commission  when  he  said  he 
would  bring  me  a  l)uyer,  I  would  have  to  pay  him 
a  commission.  That  is  natural  with  any  broker. 
You  have  got  to  pay  him  a  commission.  That  is  the 
way  they  make  their  living. 

Q.  Did  you  agree  you  would  pay  him  a  com- 
mission in  the  event  he  found  you  a  buyer  who  was 
acceptable  to  you?  [1797] 

A.  Yes,  I  agreed  to  pay  him  a  commission  prior 
to  him  bringing  Eddie  Zabel  from  Fox  Theatres, 
Earl  Collins  from  the  Picwood  Theatre,  and  Re- 
public Pictures,  and  Eddie  Granger  from  RKO, 
and  an  attorney  to  my  house.  He  wanted  an  under- 
standing that  he  was  to  receive,  I  believe  he  said 
$10,000  if  he  made  the  deal. 

I  told  him  he  had  nothing  to  worry  about  com- 
mission, that  every  broker  is  entitled  to  commission, 
whatever  the  commission  would  be  on  the  real  estate 
board,  he  would  be  entitled  to,  and  I  would  pay  him, 
but  I  wanted  to  see  the  principals,  who  the  pur- 
chasers were,  and  that  was  when  he  brought  Mr. 
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Zabel  from  Fox  West  Coast  Theatres  and  the  other 

gentlemen  with  him  at  my  home. 

Q.  Did  he  ever  bring  any  other  purchasers  to 
you? 

A.  No.  The  first  time  Mr.  Toplikar  brought  a 
purchaser  to  me  was  at  the  Paradise  Theatre  prior 
to  opening,  prior  to  me  going  to  the  airport,  return- 
ing to  Detroit.  He  brought  Earl  Collins  to  the 
Paradise  Theatre. 

Q.  That  is  the  only  purchaser,  Earl  Collins,  and 
the  other  gentlemen  who  were  with  him,  the  only 
purchasers  he  brought  to  you? 

A.  Earl  Collins  was  the  first  man  that  came  to 
our  theatre,  because  he  said  he  wanted  me  to  see 
the  principal,  and  then  later,  as  I  said,  the  men  came 
to  my  house  and  at  one  time,  I  think  it  was  Mr. 
Toplikar,  he  brought  Phil  Isley  [1798]  to  the  thea- 
tre, to  show  him  the  theatre,  and  Mr.  Isley  made  a 
reconmiendation  as  to  what  he  thought  I  should  do 
about  hanging  some  curtains  in  the  foyer. 

And  Mr.  Isley  was  very  much  interested  in  our 
Academy  Award  board. 

I  am  sure  Mr.  Toplikar  brought  Mr.  Isley  to  the 
theatre. 

Q.  AYhen  you  first  talked  to  Mr.  Toplikar  about 
the  Paradise  Theatre,  when  was  that? 

A.  I  think  Mr.  Toplikar  talked  to  my  son  and 
my  wife  at  our  home  while  I  was  in  Detroit,  and 
when  I  returned  from  Detroit,  he  was  there  at  my 
house  waiting  for  me. 
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Q.  And  ^Yhen  was  that,  what  month  and  what 
year,  if  you  can  place  it? 

A.  Well,  the  group  of  men  were  at  my  home 
either  the  end  of  July  or  the  first  of  August,  and 
prior  to  that  he  l^rought  Mr.  Collins  to  the  theatre, 
as  I  said  before,  before  I  went  to  Detroit,  which 
would  be  about — I  don't  know.  It  would  be  about 
somewhere  between  the  first  of  the  year,  I  imagine, 
anywhere  between  the  first  of  the  year  and  the  end 
of  July,  the  first  time  I  met  Mr.  Collins. 

Q.     That  would  be  in  1950,  wouldn't  it? 

A.     1950,  that's  right. 

Q.  Now,  Mr.  Schreiber,  as  a  matter  of  fact,  Mr. 
Toplikar  was  acting  for  you,  not  only  in  connection 
with  your  [1799]  Paradise  Theatre  site,  but  with 
your  theatre  sites  in  the  Valley,  isn't  that  right? 

A.  Mr.  Toplikar  never  acted  for  me.  Mr.  Top- 
likar was  a  broker.  He  was  trying  to  make  some 
commission,  and  he  did  some  work,  he  told  me,  for 
Mr.  Collins.  He  was  very  friendly  with  Earl  Col- 
lins of  the  Picwood  Theatre  and  the  Republic  Pic- 
tures. 

Mr.  Johnston:  May  I  have  Exhibit  G-1,  Joint 
Distributors'  Exhibit  G-1? 

Mr.  Corinblit:    May  I  see  it? 

Mr.  Johnston:    Certainly. 

Q.  Mr.  Schreiber,  I  am  going  to  show  you  a 
document  which  is  addressed  to  Mr.  William  Top- 
likar, dated  September  29,  1950,  and  the  name  Alex 
appears,  apparently  as  a  signature,  and  I  will  ask 
you  if  that  is  your  signature. 
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A.     That  is  my  signature. 

Q.     You  sent  the  letter  of  September  29,  1950,  to 
Mr.  William  Toplikar,  did  you  not? 
A.     September  29,  1950,  that  is  correct. 
Mr.  Johnston:     I  should  like  to  offer  the  docu- 
ment in  evidence,  if  I  may,  your  Honor. 
The  Court :    It  may  be  received  in  evidence. 
The  Witness :    Can  I  read  it  ? 
The  Clerk:     Joint  Distributors'  Exhibit  G-1. 
(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  Joint  Distributors'  Exhibit 
G-1.) 

The  Witness:    All  right.  [1801] 
***** 

Q.  (By  Mr.  Johnston) :  Now,  Mr.  Schreiber, 
didn't  you  tell  Mr.  Toplikar  that  you  didn't  want 
to  sell  to  the  Collins  group  and  that  you  preferred 
going  ahead  with  Marco  Wolff? 

A.  I  did  not  tell  Mr.  Toplikar  that  at  all.  Mr. 
Toplikar  was  at  my  house  when  the  men  were  there 
and  I  told  them  I  wanted  to  talk  to  Marco  Wolff 
the  next  day  and  I  would  give  them  an  answer  in 
less  than  48  hours,  whether  I  was  going  to  go  ahead 
with  Marco  Wolff,  let  him  buy  and  book  the  theatre, 
or  whether  I  would  sell  to  the  Ed  Zabel  and  Eddie 
Granger  group. 

And  in  less  than  48  hours,  I  told  them  I  decided 
to  go  with  Marco  Wolff. 

Q.    You  told  Mr.  Toplikar  that,  didn't  you  1 

A.     Yes,  so  he  could  convey  it  to  his  people. 


i 
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Mr.  Johnston:  Thank  you.  I  have  no  further 
questions. 

The  Witness:  What  about  that  letter  you  just 
read,  Mr.  Johnston?  Don't  you  want  to  know  a 
little  more  about  that  [1802]  letter? 

The  Court :  Mr.  Johnston  will  ask  you  any  ques- 
tions he  wants  to  ask. 

Mr.  Johnston :  Maybe  Mr.  Corinblit  will  ask  you 
questions  about  it. 

The  Court:  Mr.  Corinblit  will  ask  you  the  ques- 
tions.  [1803] 

Kedirect  Examination 

Q.  (By  Mr.  Corin])lit) :  I  will  place  before  you, 
Mr.  Schreiber,  Exhi])it  45- J,  which  is  the  play-off 
of  the  Paradise  Theatre. 

Mr.  Schreiber,  first  a  few  general  questions.  With 
respect  to  the  gross  receipts  that  a  theatre  takes  in 
on  a  double  bill,  in  the  theatre  business  do  you 
ascribe  any  box  office  importance  to  the — do  you 
ascribe  box  office  importance  to  only  one  picture  or 
both  pictures? 

A.  The  important  thing  is  always  the  first  pic- 
ture and  the  other  picture  that  runs  on  the  same 
bill  or  the  double  bill  is  what  they  call  a  companion 
picture. 

It  seems  that  in  the  last  ten  or  fifteen  years  double 
features  around  the  entire  United  States  have  been 
successful. 

It  isn't  something  that  the  exhibitors  wanted.  It 
was  something  that  the  public  wanted. 
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Q.  Now,  with  respect  to  the  second  feature,  I 
take  it  there  is  no  quarrel  that  your  gross  receipts 
at  the  box  office  are  going  to  be  better  if  you  have 
got  a  big  second  feature  than  a  small  one? 

Mr.  Mitchell:  I  object  on  the  ground  the  question 
is  leading  and  suggestive.  This  is  redirect.  It 
should  be  confined  to  the  cross  examining  questions, 
and  it  shouldn't  be  leading. 

The  Court:  Well,  I  don't  know.  This  is  cross 
examination.  [1804] 

Mr.  Mitchell :  This  isn't  cross  examination.  This 
is  his  own  witness  and  he  should  be  required  to  ask 
proper  questions  and  not  lead  him — that  is,  put 
words  in  his  mouth. 

The  Court:  It  is  not  cross  examination  in  that 
respect,  but  evidently  he  is  going  to  ask  some  ques- 
tions on  subjects  which  were  raised  by  the  defense. 

Mr.  Mitchell:  There  is  no  question  about  his 
right  to  do  that.  I  just  don't  think  he  should  put 
the  words  in  the  witness'  mouth. 

The  witness  has  just  said  that  the  important  thing 
was  the  first  feature.  Now  counsel  has  twisted  that 
around  by  his  own  question  in  order  to  com]oel  the 
witness  to  state  something  entirely  different.  I 
think  the  witness  should  testify  on  his  own  and  he 
should  not,  with  his  own  witness,  be  permitted  to 
ask  leading  questions. 

The  Court:  All  right.  Rephrase  your  question, 
Mr.  Corinblit. 

Mr.  Corinblit:    All  right,  your  Honor. 

Q.     Mr.  Schreiber,  would  you  describe  the  com- 
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parative    importance,    box    office-wise,    where    you 
have  a  strong  second  feature  as  against  having  a 
weak  second  feature? 

A.  Well,  looking  at  these  titles  of  the  pictures 
here,  if  you  take  a  picture  like  Tea  For  Two  and 
run  that  double  bill  with  a  picture  Sunset  Boule- 
vard, you  will  do  a  far  greater  business  than  you 
would  if  you  plaj^ed  Sunset  Boulevard  [1805]  with 
Pretty  Baby  or  Harbor  of  Missing  Men  or  Fireball 
or  Wyoming  Mail  or  I  Will  Get  By. 

And  if  one  theatre  is  playing  Sunset  Boulevard 
and — what  did  I  say  the  other  picture  was — Born 
Yesterday  on  one  bill  or  two  of  those  "A"  pictures 
and  the  other  theatre  is  playing  Harbor  of  Missing 
Men  and  Fireball,  the  one  theatre  could  practically 
put  out  a  sign,  "Gone  on  vacation." 

Q.  Now,  w^ould  you  also  decribe  in  the  theatre 
business  the  impact  on  the  theatre's  operation  where 
one  picture  is  played — a  theatre  that  has  an  avail- 
ability of  7  days  and  the  second  feature  has  an 
avail  abilit}^  of  21  days,  what  effect  does  that  have  on 
the  box  office? 

A.  Just  common  sense  will  tell  you  that.  If  a 
person  wants  to  go  and  see  a  picture  and  they  want 
to  see — ^well,  I  will  use  the  title  here  Sunset  Boule- 
vard and  Sunset  Boulevard  is  playing,  say,  for 
instance,  a  21  day  Harbor  of  Missing  Men  at  the 
Paradise  and  Sunset  Boulevard  would  be  playing 
three  or  four  miles  further  away  at  another  theatre 
playing  with  an  ''A"  picture  like  Kiss  Tomorrow 
Goodbye  or  Tea  For  Two,  they  are  going  to  go 
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where  the  better  program  is.  They  wouldn't  go 
back  to  the  theatre  that  is  playing  the  21-day  pic- 
ture because  they  may  have  seen  that  21-day  picture 
at  one  of  the  other  theatres.  So  they  are  not  going 
to  go  into  the  Paradise  and  sit  through  a  21  day 
[1806]  picture  that  they  had  already  seen  in  order 
to  see  the  other  picture.  That  is  clear  because  they 
can  go  to  another  theatre  where  they  are  playing 
two  top  "A"  pictures  and  they  hadn't  seen  either 
one. 

Q.  All  right.  jSTow,  that  is  two  factors.  Now, 
will  you  describe  with  respect  to  the  third  factor, 
what  effect  on  the  box  office  gross  is  recognized  in 
the  motion  picture  business  in  the  following  situa- 
tion. In  week  No.  1  you  play  picture  A  and  pic- 
ture B.  The  second  week  you  carry  over  picture 
A  as  the  second  feature  and  bring  in  a  new  feature 
as  the  top  half  of  the  bill.  In  other  words,  the 
second  time  on  the  second  week  the  bill  has  a  pic- 
ture, one  of  the  two  which  has  already  played  the 
week  before.  Would  you  describe  to  the  jury  what 
box  office  imjDact  that  kind  of  practice  has? 

A.  I  would  say — I  know  a  lot  of  these  questions 
— if  you  ]3layed  a  picture  A  and  picture  B  the  first 
week  and  you  gross  $1500  or  $2000  or  $2500  that 
week,  now,  the  next  week  you  come  back  with  what 
is  supposed  to  be  a  new  program — you  have  a  new 
picture,  not  an  ''A"  picture.  It  may  be  a  new 
picture  but  that  picture  may  be  a  "C"  or  a  "D"  that  J| 
we  w^ere  able  to  get,  and  you  fold  over  the  picture 
that  was  the  "A"  picture  the  first  week  to  the  second 
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week,  well,  you  are  immediately  eliminating  the 
$1500  or  the  $2000  or  the  $2500  that  had  been  in  the 
previous  week.  They  are  not  [1807]  going  to  come 
and  pay  you  another  sixty  or  seventy  or  eighty  cents 
or  a  dollar  admission  to  come  back  the  next  week 
and  see  one  of  the  two  pictures  that  they  had  paid 
sixty  cents  or  seventy  cents  or  eighty  cents  or  a 
dollar  to  see  the  week  before.  They  are  not  going 
to  come  back.  If  they  do  have  the  time  and  want 
to  take  the  children  out  to  the  movie  or  the  hus- 
band and  wife  want  to  go  to  the  movie  or  the  boy- 
friend and  girlfriend  want  to  go  to  the  movie,  they 
are  not  going  back  to  the  theatre  where  they  had 
been  the  week  before  to  see  the  one  picture  where 
they  can  drive  elsewhere  and  see  two  pictures  they 
hadn't  seen  before. 

Q.  Now,  finally,  Mr.  Schreiber,  in  comparing 
theatre  grosses,  if  you  compare  theatre  grosses,  one 
theatre  with  a  second  theatre  and  the  second  theatre 
has  a  give  away  in  the  Inglewood- Westchester  area, 
what  effect  on  ])ox  office  did  the  practice  of  having 
give  aways  have  during  that  period  *?  Incidentally, 
the  Paradise  didn't  have  give  aways,  is  that  right? 

A.     No,  sir.  [1808] 

Q.    What  is  the  effect  of  give-aways? 

A.  When  we  first  came  here  and  we  made  this 
buying  and  booking  arrangement  with  Marco  Wolff, 
Marco  Wolff  had  at  that  time,  I  think,  six  theatres, 
might  have  been  eight.    I  don't  remember  exactly. 

Being  curious,  when  I  noticed  the  advertising  in 
this  theatre  lobby,  because  he  took  me  around,  he 
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or  his  brother  Roy  took  me  around  to  the  various 
theatres  that  they  owned,  wanted  me  to  see  the 
theatres,  and  I  noticed  in  the  theatre  big  advertise- 
ments, we  call  them  40  x  60  boards,  that  is  almost 
the  size  of  this  map  here,  40  x  60  advertising,  and 
you  have  frames  in  the  theatre  lobby.  I  noticed  he 
had  advertising  about  cash  give-away,  come  every 
Wednesday  or  Thursday  or  Tuesday,  whatever  night 
it  was.  Some  theaters  had  it  twice  a  week.  Win 
the  jackpot  or  win  the  keno  prize  or  the  bingo  prize, 
or  win  a  cash  prize  of  $1800,  or  $2500  or  a  thousand. 

Each  Aveek  there  Avas  no  winner — it  was  one  of 
those  games  where  you  pick  out  the  fifth  number 
and  if  your  name  was  the  fifth  number,  you  Avin  the 
jackpot,  and  they  have  a  telephone  service  going  to 
all  their  theatres,  they  have  the  telephone  line  open, 
and  they  call  the  name  of  the  party  and  if  the 
party  isn't  around,  the  next  week  they  add  $50  to 
the  prize.  If  it  was  $1100  and  nobody  answered  the 
name,  the  next  Tuesday  or  the  next  Thursday,  what- 
ever day  it  would  be,  [1809]  it  would  be  $1,150,  and 
if  nobody  came  in  the  next  week,  then  it  would  be 
$1200. 

That  thing  spread  all  over  town,  when  I  came 
here,  and  on  the  nights  that  happened,  it  packs  the 
theatre  to  capacity.  That  is  why  the  theatres 
wouldn't  give  it  up. 

When  Marco  Wolff  asked  me  if  I  wanted  to  put 
the  Paradise  Theatre  in  with  his  group  in  this  cash 
night,  and  I  would  pay  my  proportionate  share  of 
what  they  gave  out  each  week,  and  I  could  join 
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with  his  theatres  in  that  way,  I  told  him  I  didn't 
go  in  the  theatre  business,  or  words  to  that  effect, 
and  build  a  $450,000  theatre  to  give  money  away. 
The  theatre  was  too  beautiful  for  that.  We  wanted 
pictures,  and  I  am  sure  with  pictures  the  public 
would  come  to  see  the  pictures  and  never  mind  the 
cash. 

That  was  the  same  period  that  the  Skouras  thea- 
tres, Fox  West  Coast,  were  giving  away  every 
Wednesday,  they  would  have  a  group  of  maybe  15 
or  20  theatres  in  this  end  of  town,  and  they  would 
give  away  a  Chevrolet  car  one  week,  and  maybe  the 
next  one  they  would  give  away  a  Hudson  car,  and 
mayl:)e  the  next  month  they  would  give  away  a  Ford, 
and  alternated  it  between  the  weeks  or  months,  if 
they  didn't  give  an  automobile  away,  they  would 
give  a  thousand  dollars  in  cash. 

They  had  25  theatres  that  participated  in  that 
one  automobile  over  here. 

Then  over  here  they  used  maybe  15  theatres,  and 
[1810]  among  those  15  theatres  they  would  give 
away  an  automobile  or  cash. 

Then  over  here  they  would  use  maybe  10  thea- 
tres, according  to  the  size  of  the  theatres  and  how 
they  would  allocate  the  costs,  and  give  away  a  car 
or  cash. 

So  on  Wednesday  night,  you  go  to  practically  any 
Fox  West  Coast  theatre,  I  am  almost  positive  it 
was  on  a  Wednesday  night,  and  you  had  a  chance 
to  win  an  automobile. 

If  you  didn't  win  an  automobile,  it  would  be  car- 
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ried  over,  and  they  would  add  more  cash  to  it  the 

next  week. 

They  were  being  investigated  because  of  the  lot- 
tery, and  they  tried  to  show  that  this  give-away  was 
a  lottery  and  to  stop  it 

Mr.  Johnston:  I  move  to  strike  the  comment  of 
the  witness  as  being  a  conclusion  and  not  a  state- 
ment of  fact. 

The  Court:    It  may  go  out. 

I  would  like  to  ask,  Mr.  Corinblit,  a  question. 

Mr.  Corinblit:    Yes,  sir. 

The  Court:  Assuming  there  was  a  give-away 
policy,  is  that  any  indication  of  any  conspiracy  of 
any  kind? 

Mr.  Corinblit:  No,  sir.  That  is  only  a  founda- 
tion question. 

The  Court:    What  difference  does  it  make? 

Mr.  Corinblit:  There  is  only  one  reason.  When 
Mr.  Mitchell,  and  we  are  going  to  go  into  each 
picture,  when  [1811]  Mr.  Mitchell  put  on  this  chart 
these  pictures  and  made  comparisons  between  the 
Paradise  Theatre  and,  for  example,  the  Rio  Thea- 
tre and  the  Paradise,  or  the  Southside  and  the 
Paradise,  the  Fifth  Avenue  and  the  Paradise,  in 
order  to  give  the  impression  that  the  Paradise  on 
the  pictures  wouldn't  compare  in  grosses,  Mr. 
Mitchell  did  not  tell  the  jury  that  one  of  the  days 
involved  in  every  picture  involved  a  cash  give-away, 
or  a  give-away.  He  didn't  tell  the  jury  that  the 
first  feature  at  the  Paradise  was  the  second  feature 
at  the  other  theatre.    He  didn't  tell  the  jury  that 
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we  were  pla}dng  a  second  feature  with  21  days  avail- 
ability and  the  other  theatre  was  playing  two  top 
bills. 

That  is  the  point  of  this  question,  your  Honor.  It 
has  nothing  to  do  with  conspiracy.  It  has  to  do  with 
the  exhibit  that  Mr.  Mitchell  put  in  evidence. 

The  Court:  The  Paradise  Theatre  could  have 
introduced  a  give-away,  give  away  money  or  even 
given  away  the  theatre. 

Mr.  Corinblit:  That  is  correct,  but  that  is  not 
the  point.  This  is  redirect  examination  only  de- 
voted to  a  very  narroAv  point  here,  and  that  is  this 
exhi})it  Mr.  Mitchell  prepared  last  Friday  without 
completing  the  information  that  is  material.  I 
think  we  can  move  through  it  quite  quickly,  your 
Honor. 

Mr.  Mitchell :  It  doesn't  have  anything  to  do  with 
[1812]  it.  It  shows  certain  theatres  can  do  better 
and  did  better  than  the  Paradise.  If  they  can  do 
it  by  skillful  showmanship,  they  can  do  better,  they 
can  return  more  money  to  the  distributor.  All  I 
was  showing  is  that  by  skillful  showmanship, 
whether  it  be  by  give-aways,  buying  better  pictures, 
or  what-not,  that  these  other  theatres  can  do  better 
than  this  one. 

Mr.  Corinblit:  Your  Honor,  I  think  in  all  fair- 
ness we  are  entitled  to  put  this  matter  in.  I  think 
we  are  entitled  to  go  into  it. 

The  Court:    You  can  jjroceed. 

Mr.  Corinblit:    Yes,  sir. 

The  Court:     I  wanted  to  know  just  where  the 
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give-away  angle  came  in  on  this  conspiracy  charge. 

Mr.  Corinblit:    Yes,  sir. 

Q.  The  first  picture  Mr.  Mitchell  used  was 
Pretty  Baby  and  Harbor  of  Missing  Men.  I  hope 
the  jury  will  pardon  my  handwriting.  Pretty  Baby 
was  on  what  availability,  Mr.  Sclireiber,  from  the 
exhibit?  A.     7  days. 

Q.  What  availability  was  the  Harbor  of  Missing 
Men  ? 

A.     It  is  marked  here  21  days,  but  it  played 

Q.  I  will  underscore  the  21  days,  that  being 
something  not  present  on  Joint  Distributors'  Ex- 
hibit F. 

The  second  picture  Mr.  Mitchell  used  was  Desert 
Hawk  and  Pretty  Baby.  This  was  one  of  those 
situations  you  described  [1813]  earlier,  was  it,  Mr. 
Sclireiber,  in  which  the  first  feature  from  the  prior 
week  was  carried  over  as  the  second  feature  the 
following  week,  isn't  that  right? 

A.     That  is  correct. 

Q.     All  right.     This  is  a  carry-over 

The  Court:  Was  Desert  Hawk  in  your  opinion 
a  Grade  A  picture? 

The  Witness:    A  great  A  picture? 

The  Court:     A  Grade  A. 

The  Witness:  Oh.  I'm  sorry.  No,  I  wouldn't 
say  it  was  a  Grade  A.  I  would  say  it  was  a  B 
picture.  It  is  according  to  how  many  grades  you 
are  going  to  have.  A,  B,  C,  D,  E,  F,  or  A,  B,  C,  or 
A,  B. 

Q.     (By  Mr.  Corinblit) :     The  third  group,  Mr. 
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Schreiber,  that  Mr.  Mitchell  used  was  Kiss  Tomor- 
row Goodbye  and  a  picture,  Triple  Trouble. 

Then  Mr.  Mitchell  compared  gross  receipts,  but 
before  we  do  that — well,  yes,  let's  put  that  down. 
The  Rio,  he  said,  had  the  same  bill. 

Mr.  Corinblit:    Will  you  get  me  the  tear  sheets? 

Mr.  Westbrook:  What  do  you  mean  by  tear 
sheets,  counsel. 

Mr.  Corinblit:    We  have  the  news^Daper  ads. 

On  Triple  Trouble 

Mr.  Westbrook:    Is  it  the  same  bill?  [1814] 

Mr.  Corinblit:    I  think  it  is. 

Q.  On  Triple  Trouble,  Mr.  Schreiber,  what  does 
your  list  show  the  availability  of  Triple  Trouble 
was?  A.     21  days. 

Mr.  Westbrook:    21  days  at  both  theatres. 

Mr.  Corinblit:  Just  a  minute.  21  days.  Now, 
will  you  get  the  tear  sheet,  please,  for  September 
13th  and  September  14th.  I'm  sorry,  the  tear  sheet 
for  September  7th. 

Q.  Mr.  Schreiber,  for  September  7th,  would  you 
read,  please,  the  entry  in  the  newspaper 

Mr.  Mitchell:  After  all,  your  Honor,  we  just 
can't  try  a  case  by  newspapers.  That  is  hearsay 
of  the  first  order. 

Mr.  Corinblit:  Mr.  Mitchell,  I  will  ask  you  to 
stipulate,  after  you  have  looked  at  the  tear  sheet  in 
the  newspaper,  that  there  was  a  give-away  at  the 
Rio  Theatre  on  September  7,  1950.  Will  you  so 
stipulate  ? 

Mr.  Mitchell:    I  object  to  that  as  being  immate- 
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rial,  whether  there  was  a  give-away  or  not,  your 
Honor.     There  is  no  law  against  give-aways.     We 
can  have  give-aways.    We  can  have  pretty  girls  at 
the  box  office. 

The  Court:  I  know,  but  you  compared  the  two 
theatres,  and  you  are  trying  to  show  one  is  worse 
than  the  other.  I  think  the  other  side  should  have 
a  right  to  show  why  it  was  better  in  one  than  the 
other.  Objection  overruled  as  far  as  materiality  is 
concerned.  [1815] 

Mr.  Corinblit :  Will  you  examine  this,  Mr.  Mitch- 
ell, and  see  if  you  can  stipulate  to  this  fact  and  not 
require  us  to  call  a  witness. 

Mr.  Johnston:  Aren't  you  going  to  call  the  wit- 
ness, anyway? 

Mr.  Westbrook:  I  don't  understand  this.  It  is 
a  one-line  advertisement.  I  don't  understand  what 
it  means  and  I  don't  think  Mr.  Mitchell  does,  either. 

Q.  (Bj  Mr.  Corinblit) :  Mr.  Schreiber,  in  the 
business  where  there  is  an  advertisement  using  the 
word  "Play,"  p-l-a-y,  what  does  that  word  mean  in 
the  business? 

A.  It  can  mean  they  are  going  to  play  bingo, 
they  are  going  to  play  keno,  or  have  a  cash  night, 
give  away  an  automobile,  or  other  terms  they  use 
in  addition  to  that,  "Come  Early,"  because  the 
newspapers  wouldn't  accept,  because  of  interstate 
commerce,  or  this  lottery  law,  they  wouldn't  let  you 
put  cash  give-away  in  the  papers. 

They  also  used  to  use  the  term  Latest  Newsreels, 
and  people  would  know  if  they  saw  the  ad  like  that. 
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Newsreel  or  Play  or  Come  Early,  that  that  was  a 
subterfuge — is  that  the  word — they  would  use  for 
give-away.  [1816] 

The  Court:  I  don't  know  about  that.  We  have 
14  people  on  the  jury  and  I  suppose  every  one  of 
these  14  people  are  old  enough  to  have  gone  to  a 
motion  picture  theatre  in  1949,  '50  and  '51.  We 
have  14  people  who  are  from  all  parts  of  the  city 
and  who  live  under  all  circumstances,  but  I  doubt 
very  much  if  any  one  of  them  has  ever  had  this 
experience — ever  had  the  experience  of  reading 
something  in  a  newspaper  that  would  indicate  what 
is  going  on.  It  is  purely  speculative  as  far  as  this 
witness  is  concerned  as  to  what  that  means. 

Mr.  Corinblit:  No,  no,  your  Honor.  The  word 
*'play"  in  the  theatre  business  has  a  specific  mean- 
ing. 

The  Court:  He  has  gone  further  than  "play." 
He  didn't  limit  his  explanation  to  the  word  "play." 

Any  of  us  can  look  up  Mr.  Webster  who  can  tell 
us  what  the  word  "play"  means. 

Mr.  Corinblit:  Beyond  his  description  of  the 
word  "play"  it  is  true 

The  Court:  What  he  is  saying  is  that  when  they 
see  something  in  a  newspaper  it  means  so  and  so. 

Mr.  Corinblit:  If  the  word  in  the  business  and 
in  their  advertisements  has  a  common  accepted 
meaning  that  is  something  else.  It  is  like  asking 
what  the  word  "clearance"  means. 

The  Court:  He  is  testifying  as  an  exhibitor  as 
to  what  [1817]  the  word  means  to  the  viewers.  He  is 
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not  a  viewer.    He  can't  testify  as  to  what  the  view- 
ers understood  by  the  meaning  of  a  certain  word. 

Mr.  Corinblit:  Your  Honor,  your  point  is  well 
taken  and  I  vfill  confine  the  question. 

Q.  Mr.  Schreiber,  I  want  you  to  answer  these 
questions  only  in  the  terms  of  what  an  exhibitor 
means — what  his  understanding  of  that  term  is 
with  respect  to  exhibitors. 

Mr.  Corinblit :  Now,  Mr.  Mitchell,  could  we  stip- 
ulate that  the  word  "play"  appears  herein  so  we 
can  put  it  in  the  record,  or  do  we  have  to  get  a 
witness  or  the  people  who  put  this  in  and  have 
them  come  to  the  jury  and  testify,  because  there 
is  no  quarrel  about  this  practically,  really — I  don't 
think  there  is. 

Mr.  Mitchell:  I  never  heard  of  it  before,  to  tell 
you  the  truth.  I  had  not  the  faintest  idea  of  any 
such  thing. 

I  supposed  the  pictures  played  and  the  people 
could  do  various  things  to  attract  customers.  I 
haven't  the  faintest  idea  of  it.  I  never  heard  of  it 
before.  I  never  saw  an  ad  use  the  word  ''play"  and 
I  don't  know  what  it  means  and  I  am  not  prepared 
to  stipulate  until  I  know  more  about  it. 

Mr.  Corinblit :  All  right.  I  don't  think  I  need  to 
go  any  farther  on  that  one. 

Q.  Now,  the  next  picture  Mr.  Mitchell  used  was 
the  picture  In  A  Lonely  Place  and  Kiss  Tomorrow 
Goodbye.  Now,  [1818]  with  respect  to  the  picture 
Kiss   Tomorrow  Goodbye,   that  was   one   of  these 
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holdovers  that  you  described  before,  isn't  that  right, 

Mr.  Schreiber? 

A.  Yes.  That  is  from  the  week  before  that  you 
had  down  there. 

Q.  Now,  in  addition  to  that  fact,  Mr.  Mitchell 
also  compared  the  following — made  the  following 
comparison.  He  compared  the  gross  of  the  Para- 
dise, which  was  $2125  with  the  Southside  which  was 
stated  to  be  $4255  and  he  made  another  comparison 
which  we  will  come  to  in  a  minute. 

Xow,  with  respect  to  the  comparison  to  the  South- 
side 

Mr.  Corinblit:  ISFr.  Westbrook,  if  you  have  the 
play-ofp,  will  you  stipulate  with  me  the  following 
facts:  That  the  picture  In  A  Lonely  Place  played 
the  first  two  days,  Wednesday  and  Thursday,  with 
the  Fox  picture  Broken  Arrow  which  was  a  per- 
centage picture,  and  played  for  the  last  five  days 
with  the  Fox  picture  Black  Rose  which  was  the  top 
half  of  the  bill.    Will  you  stipulate  to  that? 

Mr.  Mitchell :  With  the  rest  of  the  facts.  The 
first  one  was  Broken  Arrow. 

Mr.  Corinblit:     Yes. 

Mr.  Mitchell:     That  was  a  holdover. 

Mr.  Corinblit:    For  two  days,  that  is  right. 

Mr.  Mitchell:  So  you  didn't  give  quite  all  the 
facts.    Now,  let  us  get  the  rest  of  them.  [1819] 

The  other  picture  was  a  percentage  picture  but 
the  top  rental  was  paid  by  In  A  Lonely  Place. 

Mr.  Corinblit:     That  was  for  two  days,  and  for 
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-Qye  days  you  played  the  picture  Black  Rose  and 

the  picture  Kiss  Tomorrow  Goodbye. 

Mr.  Mitchell :  Didn't  you  also  have,  while  we  are 
getting  down  into  all  this  minutia,  didn't  the  Para- 
dise also  have  a  major  studio  prevue  during  that 
week? 

Mr.  Corinblit:  I  don't  know,  but  I  will  be  glad 
to  check  that  fact  for  you. 

Mr.  Mitchell:  We  don't  either  of  us  have  all  the 
details  apparently. 

Q.  (By  Mr.  Corinblit)  :  Now,  the  tear  sheet  for 
the  date  September  15 

Mr.  Mitchell:  Now,  your  Honor,  I  object  to  the 
use  of  newspapers  to  try  the  case  on  the  ground  it 
is  hearsay  and  presenting  it  before  the  jury  is  an 
improper  use  of  hearsay.  I  object  on  that  ground. 
*****  [1820] 

Mr.  Mitchell:  Your  Honor,  you  asked  for  some 
figures.  Using  the  cut-off  cards  that  are  marked 
for  identification,  I  will  give  you  company  by  com- 
pany and  then  give  you  the  total. 

In  the  1949-50  season,  this  was  the  number  of  pic- 
tures distributed : 

Paramount,  25;  Warners,  32;  Loew's,  30;  Uni- 
versal, 36 ;  RKO,  42 ;  Columbia,  48 ;  United  Artists, 
29;  Twentieth  Century-Fox,  33  making  a  total  of 
275. 

In  the  1950-51  season.  Paramount,  26;  Warners, 
30;  Loew's,  26;  Universal,  32;  RKO,  28;  Columbia, 
36 ;  United  Artists,  31 ;  Twentieth  Century-Fox,  42 ; 
a  total  of  251. 
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In  addition  to  those  pictures,  of  course,  you  rec- 
ognize that  there  was  Republic,  Eagle-Lion,  Mono- 
gram, Allied  Artists,  and  so  on. 

You  also  recognize  with  respect  to  some  of  these 
pictures,  like  RKO  and  Columbia,  a  lot  of  those  are 
westerns  that  are  really  not  suitable  for  the  top 
half  of  a  double  bill. 

Mr.  Corinblit:  Your  Honor,  with  respect  to  the 
[1827]  figures  Mr.  Mitchell  mentioned,  we  will  stip- 
ulate to  those  figures,  subject  to  correction  by  both 
sides.    Is  that  agreeable,  counsel? 

Mr.  Mitchell:    That  is  agreeable. 


Mr.  Corinblit 
Mr.  Johnston 
Mr.  Corinblit 


And  Mr.  Johnston? 

Yes. 

Thank  you. 

It  has  been  called  to  my  attention  that  there  is  an 
error  in  the  name  of  the  picture  that  was  played 
here.  I  think  we  ought  to  check  this  just  a  moment. 
This  feature  played  here  was  In  A  Lonely  Place, 
and  that  is  the  feature  which  was  the  top  feature 
at  the  Paradise  Theatre  was  played  together  with 
Broken  Arrow,  Black  Rose.  Black  Rose  was  the 
percentage  picture  on  the  Southside  bill. 

The  Witness:  That  is  pretty  small,  Mr.  Corin- 
blit.   I  can't  see  it  from  here. 

Mr.  Corinblit :  Mr.  Mitchell  also  made  a  compari- 
son with  the  Fifth  Avenue  Theatre.  He  pointed 
out  the  gross  was  $1,892  a  week  later. 

Now,  on  that,  may  I  have  the  October  4th  tear 
sheet?  Having  in  mind  Mr.  Schreiber 's  statement, 
Mr.  Mitchell,  I  wonder  if  you  will  stipulate  to  the 
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language  contained  in  here,  "Come  Early"  in  the 

Fifth  Avenue  for  this  date. 

Mr.  Mitchell:  That  isn't  the  date  the  picture 
[1828]  played. 

Mr.  Corinblit:  But  the  comparison  you  made, 
Mr.  Mitchell,  is  for  the  week  following. 

Mr.  Westbrook:  It  played  in  the  Fifth  Avenue 
one  week — excuse  me. 

Mr.  Mitchell:  Our  records  show  that  the  Fifth 
Avenue  in  the  week  following  it  played  the  same 
double  bill  as  had  played  at  the  Paradise  Theatre. 

Mr.  Corinblit:    Yes. 

Mr.  Mitchell:  In  A  Lonely  Place  and  Kiss  To- 
morrow Goodbye. 

Mr.  Corinblit:    That  is  right  here. 

Mr.  Mitchell:  And  a  week  later  would  be — what 
is  the  date  of  the  week  later?  September  19th  to 
September  26th.  N'ow,  you  have  given  me  a  news- 
paper of  October  4,  which  hasn't  anything  to  do 
with  it,  which  only  illustrates  the  lack  of  virtue  of 
trying  a  case  by  newspaper. 

Mr.  Corinblit:    I  will  check  this. 

All  right. 

Now,  the  next  picture  that  Mr.  Mitchell  used 
was  Tea  For  Tayo  and  In  A  Lonely  Place,  and  at 
the  Paradise  compared  it  with  the  Southside  gross 
for  that  week  of  $4,255. 

AYill  you  stipulate  with  me,  counsel — oh,  that  is 
not  correct.  Tea  For  Two  grossed  at  the  Paradise 
$1,585,  and  he  compared  it  with  a  gross  of  $2,998 
at  the  Southside.  [1829] 
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The  bill  at  the  Southside  for  that  week,  counsel, 
I  think  you  will  stipulate  with  me,  was  Tea  For 
Two  and  Black  Rose. 

Mr.  Mitchell:    Black  Rose  was  a  hold-over. 

Mr.   Corinblit:     For  two   days. 

Mr.  Mitchell:     For  two  days. 

Mr.  Corinblit:  And  then  a  new  picture,  When 
You're  Smiling. 

Mr.  Mitchell:  When  You're  Smiling  was  a  Co- 
lumbia flat  rental  picture. 

Mr.  Corinblit:    Right. 

Mr.  Mitchell:    For  which  $150  was  paid. 

Mr.  Corinblit:  Yes.  When  You're  Smiling  for 
five  days  and  Black  Rose,  a  Fox  picture,  for  two 
days,  and  Tea  For  Two  7  days. 

Xow,  In  A  Lonely  Place,  when  it  played  with 
Tea  For  Two  was  a  hold-over,  wasn't  it? 

Mr.  Mitchell:  That  was  a  hold-over,  but  that 
was  a  first-class  picture  and  the  other  was  a  second 
grade  picture,  obviously. 

Mr.  Corinblit:  I  am  just  adding  the  facts  that 
were  not  placed  on  here. 

Mr.  Mitchell:  Sure.  There  are  a  lot  of  facts  we 
could  talk  about.  [1830] 

Mr.  Corinblit:  The  next  picture  that  Mr.  Mitch- 
ell used  was  Convicted  and  Petty  Girl,  and  that 
was  a  comparison — this  is  the  week  I  was  looking 
for. 

Convicted  and  Petty  Girl  was  available — does 
your  record  show  the  picture  Convicted  and  Petty 
Girl  played  at  the  Paradise? 
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The  Witness:     14  days. 

Q.  (By  Mr.  Corinblit) :  Which  one,  both  of 
them?  A.     Both  of  them. 

Q.     These  are  both  11  day  pictures?        A.    Yes. 

Mr.  Corinblit :  Mr.  Mitchell  compared  it  with  the 
gross  at  the  Fifth  Avenue,  compared  the  grosses. 
The  Paradise  he  compared  a  gross  of  $1327  with  a 
Fifth  Avenue  gross  of  $2317.  Now,  may  I  have  the 
October  4th 

Mr.  Mitchell:  The  same  double  bill  at  the  Fifth 
Avenue  as  played  at  the  Paradise. 

Mr.  Corinblit:    Yes. 

The  Court:    Both  on  14  day  availability? 

Mr.  Corinblit:    Yes. 

The  Court:     In  both  theatres? 

Mr.  Corinblit:  In  the  Fifth  Avenue  and  the 
Paradise,  that  is  correct.  There  is  only  one  differ- 
ence, and  the  difference  is  "Come  early  on  Friday 
night." 

Now,  will  you  stipulate  to  that,  Mr.  Mitchell, 
*'Come  [1831]  early  to  the  Fifth  Avenue  Friday 
night"  and  not  the  Paradise? 

Mr.  Mitchell:  Just  a  minute.  If  we  are  going 
into  detail  here,  let  us  get  the  correct  detail. 

Mr.  Corinblit:  I  think  Mr.  Mitchell  did  point 
out — no,  I  don't  think  he  did 

Mr.  Mitchell:  This  is  just  argiunent  that  he  is 
now  giving,  your  Honor. 

Mr.  Corinblit:  There  is  one  other  fact  I  think 
we  ought  to  have  here.  Would  you  give  me  the 
niunber  of  days  at  the  Paradise?    How  many  days 
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did  Convicted  and  Petty  Girl  play  at  the  Paradise  ? 

Mr.  Mitchell:    One  thing  at  a  time. 

The  Witness:    29th  to  the  4th. 

Mr.  Corinblit:  How  many  days  is  thaf?  Six 
days? 

The  Witness :    Six  days. 

Mr.  Corinblit :  This  gross  is  six  days.  Now,  this 
is  a  Columbia  picture  at  the  Fifth  Avenue — while 
they  are  checking  that,  I  will  get  out  another  record. 
While  this  matter  is  being  checked,  there  is  one 
matter  I  think  we  can  agree  to. 

Mr.  Mitchell:  I  can't  do  but  one  thing  at  a  time, 
I  assure  you  of  that,  and  not  that  very  well. 

Your  Honor,  subject  to  my  objection  to  the  use 
of  newspapers,  which  I  think  is  improper  and  is  in- 
competent and  hearsay,  but  for  the  sake  of  moving 
the  thing  along,  there  is  [1832]  an  advertisement  in 
the  Examiner  for  October  4,  1950,  a  little  one- 
fourth  inch  ad  for  the  Fifth  Avenue  which  says 
among  other  things,  "Come  early." 

Mr.  Corinblit:  In  addition  to  the  "Come  early," 
the  Fifth  Avenue  gross  that  Mr.  Mitchell  put  into 
e\^dence  is  for  seven  days,  a  full  week.  Let  me 
check  that  to  make  sure.  Seven  days,  and  I  am 
counting  on  my  fingers,  while  Paradise  gross  com- 
pared with  it  is  only  six  days. 

Mr.  Mitchell:    That  is  correct. 

Mr.  Corinblit:  Now,  the  next  comparison  made 
by  Mr.  Mitchell  is  the  picture  Sunset  Boulevard  and 
Saddle  Tramp.    The  gross  was  $3849. 

Now,  Mr.  Mitchell  made  a  comparison  with  the 
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Southside.  Now,  I  will  take  the — you  mil  stipulate 
with  me,  counsel,  that  the  bill  at  the  Paradise  for 
that  week.  Sunset  Boulevard  and  Saddle  Tramp, 
at  the  Southside  Smiset  Boulevard  and  My  Blue 
Heaven,  which  was  a  Fox  picture. 

Mr.  Mitchell :  That  is  correct.  And  the  flat  rental 
for  Saddle  Tramp  was  $500  and  for  My  Blue 
Heaven  was  $536. 

Mr.  Corinblit:  But  My  Blue  Heaven  he  bought 
on  percentage  and  then  converted  it — 35  per  cent 
and  converted  it.  It  was  bought  on  a  percentage 
basis  originally. 

Mr.  Mitchell :  They  paid  a  percentage  on  Sunset 
Boulevard  but  not  on  both. 

Mr.  Corinblit:  Let  us  put  the  names  of  the  pic- 
tures [1833]  down.  At  least  there  is  no  argument 
about  that. 

Q.  You  remember  the  Twentieth  Century-Fox 
picture  My  Blue  Heaven,  Mr.  Sehreiber? 

A.     I  sure  do. 

Q.  AYhat  was  the  box  office  quality  of  My  Blue 
Heaven?  A.     Triple   A. 

Q.     All  right.  A.     And  percentage. 

Q.     Sold  percentage?  A.     Yes,  sir. 

Mr.  Mitchell:  Now,  I  want  it  established  here 
that  it  paid  $536  flat  rental. 

Mr.   Corinblit:     Yes. 

Mr.  Mitchell :    That  is  right. 

Mr.  Corinblit:  Yes,  sold  percentage  and  paid  a 
flat  rental. 

Q.     Now,  with  respect  to  Saddle  Tramp.     The 
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picture  Saddle  Tramp — what  availability  does  your 

record  show,  Mr.  Schreiber?  A.     14  days. 

Q.  Do  you  know  what  availability  My  Blue 
Heaven  had  in  the  Southside  Theatre? 

A.     I  am  almost  positive  it  was  a  7  day  run. 

Q.  Well,  in  e^ddence  is  the  schedule  showing  the 
Fox  play-off  in  the  Loyola  Theatre.  When  did  My 
Blue  Heaven  close  [1834]  at  the  Fox? 

Mr.  Mitchell:  Didn't  close  at  the  Fox.  It  closed 
at  the  Loyola.  It  had  already  played  the  Loyola 
before  it  played  the  Southside. 

]Mr.  Corinblit :    When  did  it  close  in  the  Loyola  ? 

Mr.  Mitchell:     October  3rd. 

Mr.  Corinblit:  October  3rd  it  closed  at  the  Loy- 
ola and  the  date  when  it  opened  at  the  Southside 
was  October  5th,  so  it  really  was  not  7  days  avail- 
ability— two  day  availability. 

Mr.  Mitchell :     Two  day  availability. 

The  Witness:  Two  day  availability.  Practically 
continuous  first  run  Los  Angeles. 

Q.  (By  Mr.  Corinblit)  :  Now,  the  picture  Born 
Yesterday.    I  think  we  have  all  the  theatres  listed. 

I  don't  think  Mr.  Mitchell  made  any  more  com- 
parisons after  that. 

The  Witness:  Is  that  Vendetta,  Mr.  Corinblit? 
That's  the  first  one?  I  believe  it  is.  It  is  a  little  hard 
to  see  from  here. 

Mr.  Corinblit:  Yes.  We  are  going  to  go  through 
these  now  from  a  different  point  of  view  than  be- 
fore. 

Q.    Mr.  Schreiber,  what  is  your  testimony  with 


1422     Fox  West  Coast  Theatres  Corp.  et  al. 

(Testimony  of  Alex  Schreiber.) 
respect  to  the  number  of  pictures,  if  you  operated 
on  first  run,  the  number  of  top  half  pictures  and  the 
number  of  second  features  that  you  needed  to  oper- 
ate successfully  at  the  Paradise  Theatre? 

A.     On  a  first  run  policy? 

Q.     Yes. 

A.  I  was  under  the  opinion  that  if  we  could 
have  got  first  run  pictures  at  the  Paradise  Theatre 
we  could  have  operated  very  successfully  with  35  to 
40  pictures  maximum  of  the  grade  of  A,  AA,  AAA, 
percentage  or  B  pictures  for  the  top  half. 

Q.  The  top  half,  and  then  you  would  be  playing 
double  bill  ordinarily,  and  that  would  require  ap- 
proximately the  same  amount  of  second  features  ? 

A.  That's  right.  They  could  be  the  smaller  pic- 
tures. 

Q.  Let's  stop  right  there  a  moment.  That  is  35 
to  40  top  half  and  35  to  40  second?  [1836] 

A.  Better  write  a  little  bigger,  Mr.  Corinblit.  I 
can't  see  that  very  well. 

Q.  All  right.  I  am  having  trouble  with  this  pen- 
cil. I  think  you  can  do  this  without  even  counting, 
but  to  make  sure,  from  the  defendants  first  in  this 
case,  from  the  defendant  Loew's,  how  many  first  run 
pictures  did  you  get?  A.     First  run  Loew's? 

Q.     During  this  period. 

The  Court :    For  what  period  ? 

Mr.  Corinblit :    August  to  September  1951. 

The  Witness:  We  didn't  get  any  first  run  from 
Loew's. 
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Q.  (By  Mr.  Corinblit) :  From  the  distributor 
Twentieth  Century-Fox,  how  many  did  you  get  ? 

A.     Same  number,  none. 

The  Court :  When  you  say  first  run,  do  you  mean 
first  run  Los  Angeles  or  first  run  Inglewood  ? 

Mr.  Corinblit:  I  am  sorry,  your  Honor.  With 
respect  to  first  run  Los  Angeles. 

The  Court :  They  never  got  any  pictures  first  run 
Los  Angeles. 

Mr.  Corinblit :    That's  right,  your  Honor. 

The  Court:  In  fact,  the  testimony  is  they  didn't 
get  any  pictures  first  run  Los  Angeles. 

Mr.  Corinblit:    That's  right,  your  Honor.  [1837] 

The  Court:    What  are  you  putting  it  down  for? 

Mr.  Corinblit:  Mr.  Mitchell  put  down  a  list  of 
facts  and  no  argument  about  it  in  the  record,  and  it 
seemed  to  me  we  ought  to  have  it  down  here. 

Mr.  Mitchell:  Just  put  a  big  zero.  That  will 
cover  it. 

Mr.  Corinblit:  All  right.  All  defendants  zero. 
Fine. 

Q.  Now,  turning  for  a  minute  to  7  day  pictures, 
I  think  you  testified  you  would  need  35  to  40  top 
half  and  35  to  40  second  features. 

The  Court:  He  said  if  he  had  first  run  pictures 
Los  Angeles.  Now,  do  you  mean  to  say  on  the  7  day 
availability  you  would  need  the  same  number  of 
pictures  or  you  would  need  more  ? 

The  Witness:  Ordinarily  you  would  need  more, 
but  we  would  have  been  tickled  to  get  35  to  40 
seven  day  pictures,  and  we  would  have  been  suc- 
cessful. 
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(Testimony  of  Alex  Schreiber.) 

Q.  (By  Mr.  Corinblit) :  Now,  turning  to  the 
matter  of  top  half  pictures,  Mr.  Schreiber,  I  am 
now  just  talking  about  pictures  that  you  played  at 
the  top  half,  without  regard  to  whether  they  were 
suitable  for  the  top  half,  but  pictures  you  played  at 
the  top  half,  how  many  during  the  period  August 
23,  1950,  to  September  1951,  did  you  get  from 
Loew's? 

Mr.  Mitchell :  Just  a  minute,  your  Honor.  I  think 
[1838]  that  is  immaterial  since  he  played  a  21  day 
policy  from  at  least  January  1,  1951,  to  the  end  of 
March,  didn't  even  try  to  get  7  day  pictures  during 
that  period. 

Mr.  Corinblit:  Now,  that  is  Mr.  Mitchell's  testi- 
mony, your  Honor. 

The  Court:  Objection  overruled.  You  can  argue 
that  to  the  jury  when  the  time  comes.  I  think  he  is 
entitled  to  testify  how  many  top  half  pictures  he 
played. 

Q.  (By  Mr.  Corinblit) :  On  the  7  day  availabil- 
ity, Mr.  Schreiber,  from  Metro,  how  many  did  you 
gef? 

Mr.  Mitchell:  We  will  stipulate  he  did  not  get 
any.  He  wouldn't  bid  and  he  didn't  get  them. 

Mr.  Corinblit:  Stipulation  accepted,  he  didn't 
get  any. 

How  about  Paramount? 

Mr.  Mitchell:  He  played  Sunset  Boulevard  and 
Samson  and  Delilah. 

Mr.  Corinblit:    Two. 

The  Witness :    Samson  was  not  a  7  day  picture. 


T 


:j^j- a9x;p3T.«<^  W'W'>w*}j     i>-     ft^ 

\ME  AND  REGISTRATION  NUMBER 

DATE 

TIME 

Toytoa^ksl^  r/^^'^ 

Sn  Ff 

/I.  /Srt:^ 

O^t^    ^ 

c  Al-f^^-^^ 

^557^ 

^f 

'     ^h. 

^ 

% 

« 

f  .     i2'f)/i/jrjr()ri 

0  37     F: 

-^ 

A 

P^t.    Fr 

/h.  r^n^ 

f^lt     fr 

^^i,;s^ 

I  \ 

• 

■ 

m^m 


